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The  volume  of  laws  quoted  as  the  ** Revised  Statutes" 
refers  to  the  edition  prepared  m  1866  by  E.  Estabrook. 


The  volume  of  laws  quoted  as  the  "General  Statutes'* 
refers  to  the  edition  prepared  in  1873  by  Guy  A.  Brown. 


The  volume  of  laws  quoted  as  the  "Compiled  Statutes" 
refers  to  the  edition  prepared  in  1881  by  Guy  A.  Brown. 


Acts  of  various  years  are  cited  by  reference  to  volume 
of  laws  and  the  year  in  which  they  were  passed. 


This  volume  contains  a  report  of  all  decisions  handed 
down  at  the  July  term,  1883,  and  a  portion  of  those  handed 
down  at  the  January  term,  1884.  The  balance  of  opinions 
of  this  last  term  will  appear  in  Vol.  16. 


The  syllabus  in  each  case  in  this  volume  was  prepared 
by  the  judge  writing  the  opinion,  in  accordance  with  rule 
XIV.  All  of  the  judges  concurred  in  the  opinions  except 
where  specially  noted. 

Lincoln,  Oct.  1,  ISSI^. 


BULES  OF  COUBT. 


The  following  new  rule  was  adopted  at  the  January 
terra,  1884: 

XIX. 

In  cases  of  the  admission  of  attorneys  to  the  Supreme 
Court,  the  clerk  shall  be  entitled  to  charge  and  receive  the 
following  fees  and  no  more:  In  case  of  original  admission 
upon  the  report  of  a  committee,  seventy-five  cents.  Ad- 
mission on  motion,  fifty  cents.  In  addition  to  the  above 
in  all  cases  where  the  attorney  admitted  may  desire  a  cer- 
tificate printed  or  engraved  on  parchment,  the  clerk  may 
charge  and  receive  an  additional  fee  therefor  of  one  dollar. 

Rule  VII.  was  amended  to  read  as  follows: 
VII. 

In  all  cases  brought  into  the  court  upon  error  or  appeal, 
the  plaintiff  in  error  or  appellant  shall,  at  least  fifteen  days 
prior  to  the  week  in  which  the  case  shall  be  entered  for 
hearing,  furnish  to  the  opposite  party  or  his  attorney  of 
record,  a  printed  copy  of  his  brief  of  points  and  authorities 
relied  on;  and  within  ten  days  thereafter  the  defendant  in 
error  or  appellee  shall  furnish  the  plaintiff  in  error  or  ap- 
pellant, as  the  case  may  be,  a  printed  copy  of  his  brief  of 
points  and  authorities  relied  on ;  and  each  party  shall,  be- 
fore the  argument  of  the  cause,  file  with  the  clerk  of  this 
court  six  copies  of  his  brief  aforesaid,  one  for  each  judge 
of  the  court  and  the  others  for.  the  reporter,  and  the  party 
bringing  the  case  into  this  court  shall  hold  the  affirmative. 
And  in  original  cases,  unless  for  cause  the  court  shall  ex- 
cuse the  omission,  briefs  must  be  filed  by  the  plaintiff  and 
defendant  in  the  same  manner  as  in  cases  on  error  or  ap- 
peal. The  copies  of  briefs  mentioned  in  this  rule  shall 
consist  of  ordinary  printed  matter  in  pamphlet  form,  and 
not  in  writing,  cerograph,  type  writing,  or  any  similar  de- 
vice. 


PBACTICING  ATTOBNBYS. 


The  following  were  omitted  from  the  list  published  in 
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CASES 

ARGUED  AND  DETERMINED 

IN   TH£ 

SUPREME  COURT  OF  NEBRASKA. 

JULY  TERM,  1883. 


PRESENT; 
Hon.  GEORGE  B.  LAKE,  Chief  Justicb. 

«     8AMUEL  MAXWELL,  [  J^»»«s. 


Geobge  W.  Clothbr,  plaintiff,  v.  Michael  Maheb       , 

.  15       1 
*_dO    1561 

1.  School  District:    consolidation  and  debts  of.   Where  one 

of  several  school  districts,  consolidated  under  sec.  1,  snbdi vision 
XIV.  of  the  act  ''to  establish  a  system  of  public  instmction,'* 
approved  March  1st,  1881,  was  indebted  on  bonds  previously 
issued  for  school  purposes,  upon  such  consolidation  being  effected 
the  new  district  not  only  became  invested  with  all  property 
rights  of  the  former,  but  also  became  answerable  for  its  debts ; 
and  a  tax  for  their  payment  was  properly  levied  on  all  taxable 
property  within  the  new  district. 

2.  Statute :  construction  of.    In  construing  a  remedial  statute 

three  things  must  be  considered,  viz. :  The  old  law,  the  mis- 
chief, and  the  remedy.  Broom  &  Hadley's  Commentaries  (Am. 
Ed.),  76. 

Original  application  for  injunction. 
Whiimoyer,  Oerrard  &  Post,  for  plaintiff. 
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Charles  A.  Speice  and  John  Q.  Htffgina,  for  defendants* 
.  Lake^  Ch.  J, 

This  action  was  brought  against  the  county  commission- 
ers and  treasurer  to  enjoin  the  collection  of  certain  taxes 
levied  by  the  commissioners  of  Platte  county  for  the  pay- 
ment of  school  district  bonds.  These  bonds  were  issued 
July  1st,  1873,  by  school  district  No.  1  of  Platte  county^ 
which  then,  and  until  March  1st,  1881,  was  one  of  the  two 
school  districts  into  which  the  city  of  Columbus  was  di- 
vided.    No.  13  was  the  other  district. 

By  virtue  of  sec.  1,  subdivision  XIV.  of  the  act  of  the 
legislature,  entitled,  "An  act  to  establish  a  system  of  pub- 
lic instruction  for  the  state  of  Nebraska,^'  approved  March 
1st,  1881  [Comp.  Stat.,  Chap.  79],  these  two  districts  were 
consolidated,  and  became  and  have  since  been  a  single  one, 
under  the  name  and  style  of  "The  school  district  of  Co"- 
lumbus,"  etc.  By  operation  of  this  statute  the  new  district 
took  the  title  to  all  school  buildings  and  other  property, 
real  and  personal,  owned  by  the  other  two  districts. 

It  is  not  questioned  by  counsel  for  the  plaintiff,  nor  could 
it  be  successfully,  that  the  legislature  had  the  power  to 
make  this  consolidation  and  invest  the  new  district  with  the 
property  of  the  other  two.  Nor  does  it  seem  to  be  doubted 
that,  in  such  case,  in  the  absence  of  some  different  direction 
by  the  legislature,  consistent  with  the  rights  of  creditors, 
the  new  district  is  legally  and  equitably  liable  for  the  debts 
of  the  other  two ;  that,  succeeding  as  to  their  property,  they 
succeed  to  their  liabilities  also.  Such  is  the  rule.  Mount 
Pleasant  v.  Beckwith,  100  U.  S.,  514.  Blanchard  et  al.  v, 
BisseUy  11  Ohio  State,  96.  Thompson  v.  AbboU  et  al,  61 
Mo.,  176. 

But  the  ground  taken,  and  which  seems  to  be  relied  on 
chiefly,  is,  that  although  the  new  organization  has  succeeded 
as  to  all  the  property  rights  of  the  old  ones,  in  view  of  sev- 
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^r^l  provisions  of*  statute  bearing  on  the  subject,  these  bonds 
are  still  the  debts  of  district  Ko.  1,  and  collectible  only  out 
of  the  property  of  the  territory  embraced  within  its  bound- 
aries at  the  time  they  were  issued.  .This  position  is  based 
chiefly  on  sections  13  and  14  of  the  act  of  February  26th, 
1879, providing  "for  the  issuing  and  payment  of  school  dis- 
trict bonds."  Comp.Stat.,Chap.79,8ubd.XV.  The  first  of 
these  sections  directs  that  the  means  for  the  payment  of  such 
bonds  shall  be  raised  by  a  levy  and  collection  of  taxes 
"upon  all  the  taxable  property"  in  the  "school  district  by 
which  they  were  issued."  Sec.  14  enacts:  "That  the 
phrase  and  expression  ^school  district/  as  used  in  the  pre- 
ceding section,  is  hereby  declared  to  mean,  intend,  and  refer 
to  the  school  district  as  it  existed  immediately  prior  to  and 
at  the  time  of  the  issuance  of  any  bonds  by  said  school  dis- 
trict, including  all  lands  and  property  and  inhabitants  com- 
prised and  contained  in  said  school  district  at  lihe  time  of 
the  issuance  of  any  bonds,  and  including  all  and  any  por- 
tions of  said  district  subsequently  separated  from  said  dis- 
trict, whether  by  the  formation  of  a  new  district  or  by  any 
change  of  boundaries  of  said  original  district." 

It  is  contended  on  behalf  of  the  plaintiff  that  there  is  no 
conflict  whatever  between  this  section  and  the  provisions 
under  which  these  two  districts  were  consolidated,  and. 
therefore  that  the  levy,  on  account  of  these  bonds,  ought  to 
have  been  made  only,  as  it  nominally  directs,  upon  the 
property  in  that  portion  of  the  new  district  which  com- 
posed district  No.  1.  In  short,  the  contention  is,  that  this 
section,  given  its  exact  literal  import,  must  govern  in  this 
matter.  With  this  view,  however,  we  find  ourselves  unable 
to  agree. 

In  the  first  place,  we  think  there  is  an  irreconcilable 
conflict  between  the  two  statutes,  and  that  there  being  no 
right  of  the  holders  of  the  bonds  respecting  their  payment 
involved,  but  only  that  of  the  tax  payers  of  the  new  dis- 
trict, in  their  relation  to  each  other,  the  more  recent  statute  • 
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must  be  given  what  we  deem  to  be  its  plain,  obvious  mean- 
ings and  the  l^islative  intent^  as  gathered  from  a  due  con- 
sideration of  all  its  parts. 

Eeferring  more  particularly  to  the  act  of  March  1st, 
1881,  we  find  that  in  addition  to  vesting  the  title  to  prop- 
erty of  the  old  districts  in  the  new,  as  we  have  seen,  section 
14  makes  it  the  duty  of  the  officers  of  the  former  to  deliver 
"all  property,  funds,  and  papers  intrusted  to  their  care"  to 
the  officers  of  the  latter^  for  its  use  and  benefit.  Sec.  22 
imposes  on  the  officers  of  the  new  district  the  duty,  in  pos- 
itive terms,  of  providing  "for  the  payment  of  debts  created 
by"  the  superseded  districts,  "in  the  erection  of  school 
houses,  or  for  other  school  purposes;"  and  where  such  in- 
debtedness is  in  the  form  of  bonds,  "the  holder  or  holders  , 
thereof"  are  given  the  privilege  of  exchanging  them  for 
bonds  of  the  new  district  "  of  like  amount  of  the  same  tenor 
and  effect  as  to  payment  of  principal  and  interest  as  the 
bonds  surrendered."  And  sec.  28  provides:  "That  all 
moneys  arising  from  any  source  whatever,  which,  under 
any  prior  act  or  acts  of  the  l^islature  of  this  state,  are  pay- 
able to  any  school  fund  of  any  city  of  the  state,  or  any 
moneys  which  are  required  to  be  set  apart  by  the  treasurer 
of  any  such  city  for  the  support  and  maintenance  of  any 
school  heretofore  organized  therein,  under  any  general  or 
special  law,  shall,  on  and  after  the  passage  of  this  subdivi- 
sion, be  payable  to  the  board  of  education,  and  shall  be 
used  only  for  the  purposes  specified  in  this  subdivision." 
Comp.  Stat,  Chap.  79. 

Giving  due  weight  to  these  several  provisions,  and  to 
the  clause  whereby  the  law  under  which  the  former  dis- 
tricts existed  as  legal  entities  was  wholly  repealed,  we  are 
in  no  doubt  that  the  intention  of  the  legislature  was  to  be- 
stow upon  the  new  district  all  of  the  property  of  the  super- 
seded ones,  and  to  make  it  answerable  for  all  their  valid 
obligations.  This  being  so,  the  levy  for  the  payment  of 
the  bonds  in  question  was  properly  made  on  the  property 
of  the  entire  district. 
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Having  reached  the  conclusion  that  sec.  14,  above  cited, 
has  no  application  to  this  case,  it  may  not  be  worth  our 
while  to  give  what  we  consider  is  the  full  extent  of  its  op- 
eration. We  may  be  justified  in  saying,  however,  that  in 
no  case  could  it  hardly  be  given  a  full  literal  application. 
It  is  essentially  a  remedial  statute.  In  the  construction  of 
such  statutes,  three  things  are  to  be  considered,  '^  the  old 
law,  the  mischief,  and  the  remedy .^^  1  Broom  &  Hadley's 
Commentaries  (Am.  ed.),  76.  This  particular  provision 
in  the  act  of  February  26, 1879,  was  intended,  probably,  to 
avoid  an  embarrassment,  which  about  that  time  began  to 
be  experienced  in  providing  means  for  the  payment  of 
school  district  obligations,  growing  out  of  the  subdivision 
of  districts,  after  they  had  become  largely  indebted,  until 
they  were  so  reduced  in  size,  and  consequently  in  taxable 
property,  as  to  be  left  without  the  means  for  making  pay- 
ment. This  court  had  occasion  to  consider  such  a  state  of 
facts  in  the  case  of  The  People^ex  reL  Owen,  v.  School  Dis- 
trict No.  9  of  Hamilton  Countyy  not  reported,  but  referi'ed 
to  approvingly  in  The  State,  ex  reL  Mitchell,  v.  School  Dis- 
trict No,  9  of  York  County,  8  Neb.,  92,  and  the  remedy 
applied,  in  the  absence  of  statutory  provision,  was,  to  re- 
quire a  levy  co-extensive  with  the  limits  of  the  district  as 
they  were  when  the  debt  was  contracted.  And  that,  doubt- 
less, was  equitable.  At  the  next  session  of  the  legislature 
after  that  decision  was  made,  the  principle  of  it  was  recog- 
nized in  the  enactment  of  the  section  in  question,  as  a  part 
of  the  law  relative  to  school  district  bonds. 

It  must  be  conceded  that,  where  this  section  is  applica- 
ble, a  strict,  literal  construction  would  permit  of  no  devia- 
tion whatever  in  the  levy  of  a  tax  from  the  boundary  of 
the  district  as  it  was  when  the  bonds  were  issued.  Indeed, 
to  conform  strictly,  the  levy  would  have  to  include  not  only 
all  the  land  then  within  the  district,  but  also  all  other 
property,  and  the  "  inhabitants  comprised  and  contained  " 
therein  as  well;  so  that,  if  any  owner  of  taxable  personal 
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property  residing  in  the  district  when  the  bonds  were  is- 
sued, afterwards,  and  prior  to  the  levy,  removed  therefrom 
to  another  district,  or  county,  taking  with  him  all  his  ef- 
fects, they  would  still  be  within  the  contemplation  of  the 
letter  of  the  statute,  and  the  levy  should  include  them. 
Not  only  this,  but  if  a  stranger  should  establish  his  abode 
in  the  district  after  the  bonds  were  put  forth,  and  become 
a  tax  payer  as  to  every  other  branch  of  the  revenue,  he  could 
not  lawfiiUy  be  included  as  one  on  their  account.  A  con- 
struction leading  to  such  absurd  results  ought  not  to  be 
given,  if  it  be  possible  to  avoid  it. 

But,  if  such  construction  were  the  only  one  permissible, 
the  enforcement  of  the  section  to  this  extent  would  be  ex- 
ceedingly doubtful.  The  true  principle  of  taxation — ^the 
one  enjoined  by  our  constitution — ^is  that  of  uniformity  as 
to  persons  and  property  within  the  particular  district  for 
which  the  tax  is  imposed.  "  The  legislature  shall  provide 
such  revenue  as  may  be  needftil  by  levying  a  tax  by  valu- 
ation, so  timt  every  person  and  corporation  shall  pay  a  tax 
in  proportion  to  the  value  of  his,  her,  or  its  property 
and  franchises/'  etc.  Constitution,  art.  IX.,  sec.  1.  ^^  It 
is  essential  to  all  just  taxation  that  it  be  levied  with  equal- 
ity and  uniformity."  Brewer  Brick  Go.  v.  Inhabitants  of 
Brewery  13  American  Law  Register  (N.  S.),  736.  "A  tax 
is  properly  a  charge  apportioned  among  the  people  of  a  tax 
district,  so  that  each  individual  within  its  boundaries  shall 
pay  his  proportionate  share  of  the  public  burdens."  Tar^ 
ner  v.  AUhavs^  6  Neb.,  54.  This  rule  of  uniformity  very 
clearly  would  require  that  all  taxable  property  within  the 
district  when  a  levy  is  made,  and  only  such,  whether 
brought  there  before  or  after  the  bonds  were  issued,  be 
taxed  for  their  payment.  And  we  have  no  idea  that  the 
legislature  intended  otherwise  in  the  enactment  of  the  sec- 
tion in  question.  Although  not  very  happily  expressed, 
the  design  we  think  was  merely  to  hold  subsequently  de- 
tached territory  for  the  payment  of  such  bonds,  but  not  to 
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exclude  such  as  might  be  added  to,  nor  property  brought 
within  the  district  afterwards. 

The  justice  and  propriety  of^  this  provision  may  well  be 
doubted.  Many  reasons  readily  suggest  themselves  why  in 
its  operation  it  may  be,  and  doubtless  is,  oppressive.  To 
the  writer  hereof  it  seems  a  great  and  unwarrantable  hard- 
ship to  compel  the  people  of  territory  taken  from  one  dis- 
trict and  given  to  another  to  contribute  to  the  payment  of 
the  debts  of  both.  That  it  would  be  much  nearer  the 
principles  of  justice  and  fair  dealing,  especially  where  no 
superior  right  of  a  creditor  is  involved,  to  make  a  projxjr- 
tionate  part  of  the  debt,  under  proper  regulations,  a  charge 
upon  the  district  to  which  the  detached  portion  is  given. 
This,  however,  is  a  matter  within  the  province  of  the  legis- 
ture.  If  there  be  a  wrong  in  this  particular,  it  is  for  that 
body  to  correct 

There  is  no  equity  in  the  plaintiff's  case,  and  the  action 
must  be  dismissed  with  costs. 

Judgment  accordingly. 

The  other  judges  concur. 


James  CJowee,  plaintiff  in  error,  v,  Ed.  Hooper,  de- 
fendant IN  ERROR. 

fraotice  in  Supreme  Court.  There  is  no  principle  of  law  de- 
cided herein,  as  there  was  none  involved  in  the  ease.  Judgment 
helow  affirmed.  ^ 

Error  to  the  district  court  for  Hall  county.     Tried  be- 
low before  George  W.  Post,  J. 

0.  A.  Abbott  and  G.  H.  Caldwell,  for  plaintiff  in  error. 
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T.  0.  C  HarriaoUf  for  defendant  in  error. 
Cobb,  J. 

The  8ole*point  made  in  this  case  by  the  plaintiff  in  error 
is,  that  the  verdict  of  the  jury  is  not  sustained  by  the  evi- 
dence, and  it  is  urged,  in  effect,  that  this  court  should  re- 
gard the  verdict  as  the  result  of  passion,  prejiidice,_undue 
influence,  or  mistake  on  the  part  of  the  jury^  and  reverse 
the  judgment  and  grant  a  new  trial. 

The  action  was  brought  on  a  promissory  note  executed 
by  the  plaintiff  in  error  to  one  James  I.  Dillon^  dated  De- 
cember 6, 1875,  payable  six  months  afler  date,  and  calling 
for  forty-two  dollars,  with  interest  at  ten  per  cent,  and 
which  note  came  into  the  hands  of  the  plaintiff  (defendant 
in  error)  after  maturity.  To  the  petition  on  the  above  note 
the  defendant  answered,  alleging  that  the  said  note  was 
made  by  him  and  delivered  to  said  James  I.  Dillon  as  first 
payment  on  a  certain  tract  of  land  owned  by  said  Dillon, 
and  by  him  sold  to  said  defendant  for  a  consideration, 
part  of  cash  and  part  on  time,  secured  by  notes  and  mort- 
gage. That  after  the  delivery  of  such  notes  and  mortgage 
by  the  defendant  to  the  said  Dillon  the  said  purchase  and 
sale  of  the  said  tract  of  land  was  mutually  rescinded  be- 
tween the  respective  parties,  the  said  mortgage  was  can- 
celed, and  that  said  Dillon  agreed  and  promised  to  deliver 
lip  all  of  the  note's  given  for  the  purchase  money  for  said 
land,  and  especially  the  note  mentioned  in  said  plaintiff's 
petition,  etc.  The  plaintiff  replied  to  the  said  answer,  de- 
nying that  the  note  sued  on  was  one  of  the  notes  given  by 
the  said  defendant  to  the  said  Dillon  as  a  part  of  the  pur- 
chase price  of  the  said  tract  of  land,  but  alleging  that  the 
said  note  was  given  by  the  said  defendant  to  the  said  Dil- 
lon for  the  purchase  price  of  certain  household  and  other 
personal  property  purchased  by  said  defendant  from  said 
Dillon,  etc. 
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The  principal  testimony  on  the  part  of  the  plaintiff  con- 
sists of  the  deposition  of  James  I.  Dillon^  and  on  the  part 
of  the  defendant  of  his  own  testimony,  and  either  of  them 
taken  alone  is,  I  think,  sufficient  to  establish  his  respective 
theory  of  the  case.  But  their  statements  are  conflicting 
with  each  other,  and  both  cannot  be  true.  It  cannot  be 
said  that  there  is  a  clear  want  of  testimony  to  sustain  the 
verdict,  nor  could  it  have  been  said  had  the  verdict  been 
the  other  way.  There  is  one  point,  however,  which  no 
doubt  had  great  weight  with  the  jury.  All  agree  that  the 
real  estate  notes  were  to  draw  interest  at  but  six  per  cent, 
while  the  note  in  suit  provides  for  interest  at  ten  per  cent. 
This,  I  think,  added  to  the  positive  statements  of  the  wit- 
ness Dillon,  was  sufficient  to  turn  the  scale  in  favor  of  the 
plaintiff  in  the  court  below,  without  the  intervention  of 
passion,  prejudice,  undue  influence,  or  mistake. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


B.  W.  SCHELL  ET  AL.,  PLAINTIFFS  IN  ERROR,  V.  JoSEPH 
HUSENSTINE,  DEFENDANT  IN  ERROR. 

1.  Trial  of  Bight  of  Property :    practice.    When  an  order 

of  attachment  is  issned  by  a  county  judge,  in  a  case  in  which 
the  county  court  has  jurisdiction  concurrently  with  the  district 
court,  and  chattels,  seized  upon  such  attachment,  are  claimed  by 
a  person  other  than  the  defendant  in  such  attachment  suit,  pro- 
ceedings for  the  trial  of  the  right  of  such  proi)erty  should  be 
commenced  and  conducted  under  the  provisions  of  sections  486 
and  487  of  the  civil  code. 

2.  Records:    pbestjmption.    When  a  record,  brought  to  this  court 

on  err<^r,  speaks  of  an  order  of  attachment  issued  by  a  county 
judge,  but  i'ails  to  state  in  what  amount  it  was  issued,  or  to  oth- 
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erwise  describe  it,  it  will  be  presmned  to  hare  been  iasaed  in  a 
case  in  which  the  county  court  had  Jurisdiction  concurrently 
with  the  district  court 

Error  to  the  district  court  for  Grage  county.  Tried  be- 
low before  Weaver,  J. 

Sabin  &  Cobby,  for  plaintiff  in  error,  cited :  Noakes  v. 
Svntzer,  12  Neb.,  160.  Jones  v.  Carr  &  Oo.^  16  Ohio  State, 
420.     Maxwell's  Justice,  104. 

jB.  S.Bibb  and  A.  J,  Hale,  for  defendant  in  error,  cited: 
Armstrong  v.  Harvey,  11  Ohio  State,  531.  State  v.  Powell, 
10  Neb.,  50. 

Cobb,  J. 

Thereis  but  one  question  presented  by  the  record,  or  argued 
in  the  briefs,  in  this  case.  That  is,  whether,  in  contemplation 
of  the  provisions  of  the  statute  providing  for  what  is  popularly 
known  as  the  trial  of  the  right  of  property,  the  county 
judge  is  a  judge  of  a  court  of  record,  or  a  justice  of  the 
peace.  The  statute  provides  somewhat  different  proceed- 
ings for  the  trial  of  the  right  of  property  in  cases  where  per- 
sonal property,  taken  on  execution  or  attachment  issued  out 
of  a  court  of  record,  is  claim^  by  a  person  other  than  the 
defendant,  and  cases  where  the  writ  is  issued  by  a  justice 
of  the  peace  and  the  property  levied  upon  is  so  claimed. 
In  the  latter  case  the  trial  may  be  had  before  a  justice  of 
the  peace,  without  a  jury,  unless  a  jury  is  demanded,  as  in 
other  cases ;  while  in  the  former  it  is  made  the  duty  of  the 
justice  to  issue  a  writ  of  summons  directing  the  sheriff  or 
constable  to  summon  five  disinterested  men  having  the 
qualifications  of  electors,  etc.  And  the  matter  shall  be 
tried  before  such  jury,  etc.  The  mode  of  procedure  in 
the  two  cases  differs  in  some  other  respects,  but  the  above 
is  regarded  as  the  most  important  one. 
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In  the  oase  at  bar  an  order  of  attachment  was  issued  at 
the  suit  of  the  plaintifls  in  error  by  the  county  judge  of 
Gage  county  against  one  Thomas  Satz.  The  sheriff  having 
levied  the  said  order  on  certain  chattels  as  the  property  of 
said  Ratz^  the  defendant  in  error  herein  claimed  the  same^ 
and  instituted  this  proceeding  for  the  trial  of  the  right  there- 
of. The  record  is  silent  as  to  the  amount  of  the  plaintiffs' 
claim  sued  for  in  the  action  in  which  the  order  of  attach- 
ment was  issued.  Were  such  amount  stated  it  might  re- 
lieve the  case  of  considerable  difficulty.  The  act  approved 
March  8, 1873  (before  the  present  constitution),  provides 
as  follows:  "Sec.  2.  Probate  judges  in  their  respective 
counties  shall  have  and  exercise  the  ordinary  powers  and 
Jurisdiction  of  justices  of  the  peace,  and  shall  have  concur- 
rent jurisdiction  with  the  district  court  in  all  civil  cases  in 
any  sum  not  exceeding  five  hundred  dollars,  exclusive  of 
•oosts.  *  *  *  And  the  provisions  of  the  code  of  civil  proce- 
dure relative  to  justices  of  the  peace,  shall,  where  no  special 
provision  is  made  by  this  subdivision,  apply  to  the  proceed- 
ings in  all  civil  actions  prosecuted  before  said  probate 
Judges.''  Comp.  Stat.,  Chap.  20.  Section  1  of  the  act  de- 
clares that  such  court  shall  be  a  court  of  record.  The  con- 
stitution since  adopted  provides,  art.  VI.,  §§  15  and  16,  for 
the  election  of  county  judges  and  the  organization  of  county 
courts,  [and  provides  that  such  courts  shall  be  courts  of 
record,  and  limits  their  jurisdiction  in  civil  cases  to  actions 
wherein  the  sum  claimed  shall  not  exceed  one  thousand 
dollars.  Sec.  15  of  art.  XVI.  provides  that  such  county 
•courts  shall  be  the  successors  of  the  probate  courts. 

It  is  not  deemed  necessary  in  this  case  to  enter  into  a  dis- 
cussion of  the  proposition  that  a  county  judge,  when  acting 
within  the  jurisdiction  which  he  possesses  in  common  with 
the  justices  of  the  peace  of  his  county,  should  be  regarded 
as  a  justice  of  the  peace  to  all  intents  and  purposes.  The 
constitution  declares  this  court  to  be  a  court  of  record.  No 
•one  will  claim  that  it  is  anything  else  while  acting  within 


12    SUPREME  COURT  OF  NEBRASKA, 

Scbell  T.  HuMnttlne. 

that  jurisdiction  whioh  it  possesses  ooncurrently  within  the- 
district  court.  And  there  being  nothing  in  the  record 
showing  the  charact^  of  the  action  in  which  the  order  of 
attachment  was  issued^  it  will  be  presumed  to  have  been 
issued  by  the  county  judge  while  in  the  exercise  of  his  gen- 
eral or  enlarged  jurisdiction.  In  other  words,  a  county 
judge  does  not  act  as  a  justice  of  the  peace  prima  facicy 
whatever  construction  we  may  be  constrained  to  place  upon 
certain  of  his  official  acts  by  the  anomalous  provisions  of 
the  statute.  It  may  be  claimed  that  the  presumptions  are 
in  favor  of  the  correctness  of  the  judgment  of  the  district 
court  in  affirming  the  judgment  of  the  justice.  But  such  pre- 
sumption, if  it  exists,  must  be  very  weak  where  all  of  the 
evidence  which  was  before  that  court  is  now  before  this  to- 
show  for  itself. 

It  is  true  that  this  court,  in  The  State  v.  Powell,  10  Neb.,. 
50,  following  B'Hymer  v.  Sargent,  11  Ohio  State,  682, 
said :  "  The  proceeding  for  a  trial  of  the  right  of  property 
under  the  statute  is  a  summary  one,  to  be  tried  by  the  jus- 
tice, and  is  not  in  any  just  or  legal  sense  a  'civil  action,' 
and  therefore  *  not  properly  triable  by  a  jury.' ''  But  in  the 
case  of  The  State  v.  Powell  and  the  Ohio  case,  the  execu- 
tions had  been  issued  by  justices  of  the  peace,  and  could 
not  possibly  come  within  the  provisions  of  sec.  486  of  the 
code.  There  can  be  no  doubt  that  under  the  provisions  of 
this  and  the  following  sections  the  question  could  be  tried 
in  no  other  manner  than  to  the  jury  of  five  men  therein 
provided.  And  as,  in  my  view,  the  case  at  bar  properly 
comes  under  these  provisions,  and  as  the  trial  was  had  to* 
the  justice  without  a  jury,  the  conclusion  is  irresistible  that 
the  district  court  erred  in  affirming  the  judgment,  and  said, 
judgment  must  be  reversed. 

Reversed  and  remanded. 

The  other  judges  concur. 
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James  P.  Miller  et  al.,  plaintiffs  in  error,  v. 
William  H.  Willis,  defendant  d?  error. 

1.  Parties.    A  slight  Tariance  in  the  name  of  one  of  the  partied  in 

the  judgment  from  that  in  the  execution  will  not  vitiate  it,  where 
it  is  apparent  from  the  pleadings  and  proceedings  that  the  parties 
are  the  same. 

2,    :    action.    The  objection  that  the  plaintiff  has  not  legal 

ca]»city  to  sue  must  be  made,  if  at  all,  by  the  defendant  before 
judgment.    The  ol^ection  is  not  available  to  a  stranger. 

Error  to  the  district  court  for  York  county.  Tried 
below  before  George  W.  Post,  J. 

Xam6,  BiUingsley  &  Lambertaon,  for  plaintiff  in  error, 
cited :  Angell  &  Ames  on  Corporations,  sec.  660.  Free- 
man Judg.,  sec.  154.  Bank  v.  iSmalley,  2  Cow.,  778. 
Corbin  v.  Pearce,  81  111.,  461,  Jackson  v.  Walker,  4 
Wend.,  463.     Freeman  Ex.,  43. 

W.  T,  Scott  and  W.  P.  Conner,  for  defendant  in  error. 

Maxwell,  J. 

In  1878  the  Elansas  Wagon  Manufacturing  company 
recovered  a  judgment  in  the  county  court  against  Benjamin 
H.  Willis,  and  Thos.  C.  Tagg,  for  the  sum  of  $76.65  and 
costs.  In  January,  1880,  an  execution  was  issued  on  this 
judgment,  and  levied  on  certain  hogs  as  the  property  of 
Benjamin  H.  Willis.  Thereupon  William  H.  Willis,  a  son 
of  Benjamin,  claimed  the  hogs  as  his  and  took,  them  from 
the  plaintiffs  in  error.  Miller  being  sheriff  and  Laycock 
his  deputy,  ^  on  a  writ  of  replevin.  On  the  trial  of  the 
cause  a  verdict  was  returned  in  favor  of  Willis,  upon 
which  judgment  was  rendered.  The  county  judge  of 
York  county  was  called  as  a  witness,  and  after  testifying 
that  he  was  county  judge  and  had  possession  of  the  records 
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of  that  court,  produced  the  record  of  a  judgment  in  favor 
of  the  Kansas  Manufecturing  Co.  v.  Willis  and  others^ 
upon  which  judgment  the  execution  was  issued.  This 
was  offered  in  evidence,  and  objected  to  by  the  defendants 
in  error  ^'  on  the  ground  that  the  execution  in  this  ease- 
is  not  the  same  case  at  all  as  that  on  the  record  offered  in. 
evidence;  that  nothing  appears  in  the  record  to  show  that 
the  Kansas  Manufacturing  Co.  is  a  corporation,  or  person- 
ally competent  to  bring  suit  within  this  state."  The  ob- 
jections were  sustained  and  the  record  excluded.  In  this 
there  was  error.  The  record  clearly  shows  the  recov- 
ery of  the  judgment,  and  that  the  execution  under  which 
the  plaintiffi  had  levied  upon  the  property  in  dispute  was 
issued  upon  that  judgment. 

The  omission  of  the  word  "wagon"  from  the  name  of 
the  company  or  corporation  did  not  render  the  execution 
void,  nor  the  record  of  the  judgment,  when  properly  iden- 
tified, as  it  was  in  this  case,  inadmissible.  The  sheriff  and 
the  deputy  were  holding  the  property  under  an  execution 
valid  upon  its  face,  and  issued  by  the  county  judge  upon  a 
valid  judgment  in  the  county  court.  This  being  so,  there 
was  no  such  variance  as  rendered  the  judgment  inadmissi- 
ble. Where  it  is  apparent  from  all  the  pleadings  and  pro- 
ceedings in  a  case  that  the  parties  are  the  same,  a  slight  vari- 
ance in  the  name  of  one  of  the  parties  in  the  execution  will 
not  vitiate  it.  Holmes  r.  Mclndoe,  20  Wis.,  657.  Hays  v, 
Bernard,  38  111.,  297.  Thornton  v.  Lane,  11  Ga.,  469.. 
Lewis  V.  Avery,  8  Vt.,  289.  The  record  of  the  judgment- 
should  have  been  admitted. 

Second.  The  objection  that  the  plaintiff  has  not  l^al 
capacity  to  sue  must  be  made,  if  at  all,  by  a  party  to  the* 
suit.  It  is  an  objection  that  must  be  specially  made,  or  it 
win  be  waived.  If  no  objection  on  that  ground  is  made,, 
and  judgment  by  default  is  rendered,  in  cases  where  per- 
sonal service  is  had,  at  least,  there  is  an  implied  admission 
of  the  legal  capacity  of  the  plaintiff  to  bring  the  action,  and. 
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the  defendant  cannot  raise  it  after  judgment  is  rendered. 
A  stranger  cannot  raise  the  objection.  The  second  objec- 
tion, therefore,  was  not  well  taken.  The  court  also  excluded 
testimony  which  we  think  should  have  been  admitted,  but 
as  it  was  excluded  evidently  upon  the  theory  that  the  exe- 
cution was  invalid,  it  is  unnecessary  to  refer  to  it.  The 
ludgment  of  the  district  court  is  reversed  and  the  cause 
remanded  for  a  new  trial. 

Revebsed  and  bemanded. 

The  other  judges  concur. 


Charles  H.  Wilson,  plaintiff  m  error,  v.  William 
A.  Shepherd,  defendant  in  error. 

1.  Final  Order.  An  order  overmling  a  motion  to  discharge  an 
attachment  is  not  a  final  order,  as  it  is  subject  to  review  up  ta 
the  time  judgment  is  rendered. 

S.  Attachment.  A  defendant  may  giro  the  undertaking  required 
l^  section  206  of  the  code,  for  the  delivery  of  the  att^hed  prop- 
erty, and  afterwards  move  to  dtscharge  the  attachment. 

Error  to  the  district  court  for  Antelope  county.    Tried 
below  before  Tiffany,  J. 

The  petition  filed  in  the  cause  there  is  as  follows: 
1.  The  plaintiff  complains  of  the  defendant  for  that  on 
or  about  the  first  day  of  December,  a.d.  1880,  plaintiff  and 
defendant  entered  into  a  copartnership  for  the  purpose  of 
engaging  in  buying  and  selling  the  plows  and  wagons  man- 
ufactured by  the  Pekin  Plow  Co.,  T.  H.  Smith  &  Co.,  and 
the  Aultman  &  Taylor  Thresher,  said  business  to  be  car- 
ried on  'under  the  firm  name  and  style  of  Shepherd  &  Wil- 
son, and  said  partnership  to  continue  for  the  period  of  one 
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year,  or  during  the  year  1881,  and  to  be  conducted  at  the 
village  of  O^kdale,  in  said  county;  and  the  said  parties  t» 
share  equally  the  profits  of  said  business. 

2.  That  according  to  the  terms  of  said  copartnership 
the  said  defendant  was  to  have  charge  of  the  buying  of  the 
goods  manu&ctured  by  said  firms,  and  to  purchase  no  goods 
except  from  said  firms. 

3.  That  contrary  to  the  terms  of  said  copartnership  the 
said  defendant,  without  the  knowledge  or  consent  of  the 
plaintiff,  ordered  from  divers  and  sundry  firms  and  manu- 
iacturing  companies  diiferent  goods,  machinery,  and  imple- 
ments, and  gave  in  settlement  of  such  purchases  certain 
promissory  notes,  signing  said  firm  name  thereto,  of  which 
facts  plaintiff  had  no  knowledge  at  the  time  said  notes  were 
executed,  nor  in  some  cases  till  the  maturity  of  such  notes. 

4.  That  about  the  first  day  of  January,  a.d.  1882, 
plaintiff  learning  of  the  indebtedness  so  contracted  in  said 
firm  name,  suggested  to  the  defendant  a  dissolution  of  said 
copartnership,  which  was  agreed  to  by  defendant,  with  the 
contract  and  agreement  by  and  between  said  parties  that 
defendant  should  take  all  notes  belonging  to  said  firm,  as 
well  as  all  goods  and  effects  of  every  nature  and  description 
of  said  firm,  and  assume  and  jjay  out  of  the  proceeds  of  the 
collection  of  said  notes  and  the  sale  of  said  goods  all  in- 
debtedness of  said  firm. 

5.  That  in  compliance  with  the  terms  of  said  contract 
plaintiff  surrendered  to  defendant  all  property  and  effects 
of  said  firm,  and  defendant  has  disposed  of  all  such  prop- 
erty except  the  sum  of  about  $425,  and  fraudulently  con- 
verted said  property  and  effects  to  his  own  use  with  intent 
to  defraud  this  plaintiff,  and  utterly  failed  to  pay  or  pro- 
vide for  the  payment  of  the  indebtedness  of  said  firm ;  that 
defendant  is  now  insolvent,  and  payment  cannot  be  enforced 
against  him. 

6.  That  the  total  amount  of  the  indebtedness  of  said 
firm  equals  now  the  sum  of  $1,222.11,  in  excess  of  all  as- 
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fiets  or  effects  of  said  firm  accounted  for  by  defendant, 
which  amount  plaintiff  is  now  required  to  pay  or  allow 
judgment  to  be  taken  against  him  for  said  amount,  and  ac- 
cordingly^plaintiff  has  secured  a  portion  of  said  indebted- 
ness from  his  own  private  property,  to-wit:  the  sum  of 
-$560.  The  plaintiff  therefore  asks  judgment  against  de- 
fendant for  said  sum  of  $1,222.11  and  costs  of  suit. 

8.  D.  Thornton  and  W.  M.  Robertson^  for  plaintiff  in 
•error. 

D.  A.  Holmes,  for  defendant  in  error. 

Maxwell,  J. 

The  defendant  in  error  commenced  an  action  against  the 
plaintiff,  in  the  district  court  of  Antelope  county,  to  recover 
the  sum  of  $1,222.11,  and  caused  an  order  of  attachment 
to  be  issued  and  levied  upon  certain  property  of  the  plain- 
tiff in  error,  who  afterwards  filed  a  motion  to  discharge  the 
attachment,  which  was  overruled.  The  case  is  not  yet  de- 
termined in  the  district  court,  and  the  sole  question  for 
•consideration  is  the  order  overruling  the  motion  to  discharge 
the  attachment. 

The  code  provides  that  in  case  of  an  order  discharging 
an  attachment,  and  any  party  affected  thereby  shall  except 
thereto,  the  court  or  judge  shall  fix  the  number  of  days, 
not  exceeding  twenty,  in  which  such  party  may  file  his 
petition  in  error,  during  which  time  the  attached  proi)erty 
shall  be  held  by  the  sheriff,  the  plaintiff  in  error  to  give  an 
undertaking  in  double  the  appraised  value  of  the  property, 
conditioned  to  pay  the  adverse  party  all  damages  which  he 
may  sustain  in  case  the  order  discharging  the  attachment 
shall  be  affirmed.     Civil  Code,  §  2366,  Comp.  Stat.,  561. 

An  order  discharging  an  attachment  is  a  final  order,  be- 
cause the  attached  property  is  released  and  the  plaintiff  may 
thereby  be  deprived  of  a  substantial  right.  Turpin  v. 
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Coates,  12  Neb.,  321,  as  a  dissolution  discharges  the  lien  of 
the  attachment.  Watson  v.  SuUivan,  6  Ohio  State,  43, 
But  where  the  court  overrules  the  motion — ^in  effect  holds 
that  the  showing  made  by  the  defendant  is  not  sufficient  to 
entitle  him  to  a  dissolution,  the  order  is  not  final.  It  is 
still  subject  to  review  by  the  court  up  to  the  time  of  ren- 
dering final  judgment. 

The  owner  of  the  attached  property  may  have  the  same 
released  at  any  time  by  giving  the  undertaking  required  by 
section  206  of  the  code,  and  the  giving  of  such  undertaking 
will  not  preclude  him  from  afterwards  moving  to  discharge 
the  attachment  HUton  v.  Boas,  9  Neb.,  406.  Some  ob- 
jection is  made  to  the  form  of  the  action  as  being  upon  a 
guaranty,  but  we  are  of  the  opinion  that  an  attachment 
will  lie  upoEi  the  facts  stated  in  the  petition. 

There  is  no  error  in  the  record,  and  the  judgment  is  af- 
firmed. 

Judgment  affirmed. 
The  other  judges  concur. 


N.  Albert  Sherman,  appellant,  v.  Edward  Bates, 

APPELLEE. 

Building  Contract.  Where  a  contractor  agrees  to  erect  a  bnild- 
ing  in  a  certain  manner  he  must  comply  with  his  agreement ; 
and  no  plea  of  lack  of  skill  of  himself  or  any  of  his  workmen  or 
snb-contractors  will  constitute  a  defense  for  a  fiiUure  to  comply 
with  the  contract. 

Appeal  from  the  district  court  of  York  county.    Tried 
below  before  George  W.  Post,  J. 

Sedgwick  A  Potoer^  for  appellant. 
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Scott  &  Frankj  for  appellee. 
Maxwell,  J. 

This  is  an  aetiou  by  the  plaintiff  against  the  defendant 
to  recover  the  sum  of  $492.60  as  a  balance  due  upon  a  con- 
tract for  the  erection  of  a  two-story  brick  building  in  the 
city  of  York.  The  defendant,  in  his  answer,  admits  the 
contract  and  the  erection  of  the  building,  but  states  that 
the  plaintiff  did  not  construct  said  building  according  to 
said  contract,  etc.  Then  follows  a  statement  of  the  defects 
in  the  material  and  workmanship,  the  defendant  claiming 
damages  in  the  sum  of  $1,985.  The  contract  price  was  the 
sum  of  $2,536  and  the  excess  over  $200  on  the  counter, 
which  seems  to  have  cost  $238.90.  The  plaintiff  has  been 
paid  the  sum  of  $2,090.  There  is  also  a  slight  charge  for 
changes  in  the  building.  The  cause  was  tried  in  the  court 
below  without  a  jury,  and  the  issues  were  found  in  favor  of 
the  defendant  and  the  action  dismissed.  The  plaintiff  ap- 
peals. 

It  is  contended  by  the  plaintiff's  attorney  that  the  find- 
ing and  judgment  are  unsupported  by  the  evidence,  and 
therefore  should  be  set  aside.  This  is  the  principal  ground 
upon  which  a  reversal  is  sought. 

It  is  admitted  by  the  plaintiff  and  all  the  proof  shows 
that  the  building  is  imperfect,  but  oh  an  excuse  for  the  de- 
fects of  construction  it  is  said  in  the  brief  of  the  attorneys 
for  the  plaintiff  that  the  plaintiff  "  had  no  experience  in 
laying  foundations;  this  was  known  by  the  defendant,  and 
it  was  not  contemplated  by  the  parties  that  the  plaintiff 
should  perform  the  work  himself;  but  it  was  understood 
that  he  would  rely  upon  others  to  do  the  work  of  laying 
the  foundation.  Of  the  qualifications  of  the  party  em- 
ployed to  do  this  work,  and  of  the  character  of  the  work 
and  the  manner  in  which  it  was  being  done,  defendant  bad 
the  same  opportunities  of  judging  that  plaintiff  had.     The 
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defendant  was  present  daring  the  whole  time  that  the 
foundation  was  being  laid/'  A  party  entering  into  a  con- 
tract to  construct  a  building  thereby  threes  that  all  parts 
of  the  building  shall  be  constructed  according  to  agreement. 
As  a  defense  to  inferior  workmanship  he  cannot  say,  "I 
am  not  a  mason  or  carpenter  or  tinsmith,  therefore  I  am 
not  liable  for  defects  caused  by  unskillful  or  careless  work- 
men." 

The  question  is  not  one  of  skill  on  the  part  of  the  con- 
tractor, but  of  compliance  with  the  contract.  If  the  con- 
tractor agrees  to  erect  a  building  in  a  certain  manner  he 
must  comply  with  his  agreement,  and  no  plea  of  a  lack  of 
skill  of  himself  or  any  of  his  workmen  or  sub-contractors 
will  constitute  a  defense  for  a  failure  to  comply  with  the 
contract.  No  waiver  on  the  part  of  the  defendant  is  showh, 
and  in  our  opinion  the  judgment  is  fully  sustained  by  the 
testimony,  and  is  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 
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iaQ_m  Cleveland  Paper  Company,  plaintiff  in  error,  v. 
38  f^i  Charles  Banks,  defendant  in  error. 

Trial:  aegument  of  counsel  to  juky.  On  the  trial  of  a 
cduse  against  one  B.,  the  president  of  a  printing  company,  on 
an  alleged  agreement  of  said  B.  to  pay  for  certain  paper  fur- 
nished the  printing  company,  the  attorney  for  B.  persisted  in 
offering  to  prove  that  one  S.,  the  secretary  of  the  printing  com- 
pany, had  embezzled  the  fVinds  and  appropriated  the  property 
of  the  said  company,  which  evidence  was  excluded.  In  the  ar- 
gument to  the  jury,  B.'s  attorney  said,  **  The  history  of  Smith 
you  know ;  they  told  you  that  directly  after  these  goods  were 
shipped,  Smith  went  away,  and  that  he  went  away  with  prop- 
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^rt7  that  was  not  his  own,"  Held,  Error,  and  that  the  cause 
would  be  reversed. 

2.      :     MOTION   FOB   NEW  TBIAL.      ASSIGNMENTS  OF   EBBOB. 

Under  the  general  assignment,  in  the  motion  for  a  new  trial,  of 
''errors  of  law  occurring  at  the  trial, '^  only  such  errors  as  appear 
in  the  bill  of  exceptions  can  be  considered.  If  objection  is  made 
to  any  of  the  instructions  it  must  be  specifically  assigned. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Neville,  J. 

Cbngdon,  Clarkson  &  Hunt,  for  plaintiff  in  error,  cited 
Oropaey  v.  AveriUy  8  Neb.,  160. 

Bartlett  &  Peckham,  for  defendant  in  error. 

Maxwell,  J. 

This  is  an  action  bj  the  plaintiff  against  the  defendant 
to  recover  the  sum  of  $213.48  and  interest,  for  paper  al- 
lied to  have  been  sold  by  the  plaintiff  to  the  defendant. 
The  answer  is  a  general  denial.  On  the  trial  of  the  cause 
the  jury  returned  a  verdict  in  favor  of  the  defendant,  upon 
which  judgment  was  rendered. 

The  errors  assigned  are :  1st.  Misconduct  of  the  prevail- 
ing party.  2d.  That  the  verdict  is  not  sustained  by  the 
evidence.     3d.  Errors  of  law  occurring  at  the  trial. 

The  testimony  shows  that  in  October,  1879,  one  Smith, 
the  secretary  of  the  Omaha  Post  Printing  Company,  ap- 
plied to  one  Taylor,  the  salesman  of  the  plaintiff  at  Chi- 
cago, to  purchase  the  paper  in  question.  Taylor  refused  to 
sell  the  paper  unless  Banks,  who  was  the  president  of  the 
printing  company,  and  Liedtke,  the  vice-president,  would 
agree  to  pay  the  bill.  On  the  6th  of  October  of  that  year 
Smith  wrote  to  Taylor  saying  that  "  Mr.  Banks  is  willing 
to  accept  the  bills  individually,  but  he  declines  to  ask  either 
Capt.  Liedtke  or  any  one  else  to  go  security  for  such  bills 
for  such  amounts  as  a  couple  of  hundred  dollars.^' 
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On  the  30th  of  October,  1879,  Smith  wrote  to  Taylor 
acknowledging  the  receipt  of  the  paper,  and  saying  it  "  is 
perfectly  satisfactory  as  to  quality.  If  you  have  not  al- 
ready drawn  On  us,  we  will  remit  you  about  the  20th  of 
November  one-half  the  amount  of  your  bill,  and  the  other 
half  about  the  20th  of  December/' 

There  is  also  a  letter  from  the  defendant  to  the  plaintiff, 
dated  April  16,  1880,  wherein  he  says:  "I  will  pay  the 
old  account,  and  then  you  must  give  sixty  days  on  the  new 
order,"  etc.  There  is  a  large  amount  of  other  testimony 
to  which  it  is  unnecessary  to  refer.  During  the  trial  of  the 
cause  an  attempt  was  made  by  the  defendant's  attorney  to 
show  that  Smith,  the  secretary  of  the  company,  had  em- 
bezzled funds  belonging  to  the  company.  This  was  ruled 
out  as  improper.  It  was  also  stated  that  the  theory  of 
the  defendant's  case  was  that  Smith  had  received  this 
paper  and  applied  it  to  his  own  use;  but  there  was  no 
testimony  to  that  effect.  In  the  argument  of  the  cause  to 
the  jury,  however,  Mr.  Peckham,  the  defendant's  attorney, 
used  the  following  language :  "  The  history  of  Smith  you 
know ;  they  told  you  that  directly  after  these  goods  were 
shipped  Smith  went  away,  and  that  he  went  away  with 
property  that  was  not  his  own."  The  plaintiff's  attorneys 
objected  to  the  use  of  this  language,  and  the  court  re- 
strained the  attorney  from  making  such  statements. 

The  rights  of  parties  are  to  be  determined  from  the  evi- 
dence, and  an  attorney  in  arguing  a  case  to  a  jury  must 
confine  the  discussion  of  facts  to  those  proved.  If  he  can 
be  permitted  to  make  assertions  of  facts,  or  insinuations  of 
the  existence  of  facts,  not  supported  by  the  proof,  there  is 
danger  that  the  jury  will  lose  sight  of  the  issue  or  be  in- 
fluenced by  misstatements  to  the  prejudice  of  the  other 
party.  Where  such  statements  are  improperly  made  pinma 
facie  they  are  prejudicial,  and  maybe  sufficient  to  cause  the 
reversal  of  the  case.  In  the  case  under  consideration  it 
was  entirely  immaterial  whether  Smith  had  embezzled  the 
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funds  or  appropriated  the  property  of  the  Post  Printing 
Company  or  not,  and  any  evidence  tending  to  prove  such 
facts  or  assertions  of  their  existence  must  have  directed  the 
attention  of  the  jury  from  the  real  question  at  issue,  and 
must  have  been  prejudicial.  That  evidently  was  the  object 
of  the  statement,  and  that  it  had  the  effect  desired  is  pretty 
dear.  The  question  at  issue  was  whether  Banks,  the  preis- 
ident  of  the  company,  had  made  himself  personally  re- 
sponsible for  the  payment  of  a  quantity  of  paper  pur- 
chased for  and  received  by  the  Post  Printing  Company. 
Whether  or  not  Smith  had  embezzled  the  funds  or  appro- 
priated the  property  of  the  company  in  no  event  could  have 
the  slightest  relation  to  the  case,  and  the  only  effect  of  the 
persistent  offer  of  such  evidence  and  making  of  such  state- 
ments was  to  cause  the  jury  to  consider  that  the  allied 
wrong  of  Smith  would  defeat  the  liability  of  the  defend- 
ant. In  our  opinion,  therefore,  the  statement  was  so  far 
prejudicial  as  to  demand  a*  new  trial.  The  verdict  is  also 
against  the  clear  weight  of  evidence.  A  clear  preponder- 
ance of  the  evidence  tends  to  show  that  the  defendant  did 
agree  to  pay  for  the  paper,  notwithstanding  his  deliberate 
denial  of  the  same. 

Objections  are  made  to  certain  instructions,  but  as  they 
do  not  seem  to  have  been  made  in  the  motion  for  a  new 
trial  they  cannot  be  considered.  While  under  the  statute 
all  errors  occurring  during  a  trial  may  be  considered  under 
the  general  assignment  of  "errors  of  law  occurring  at  the 
trial"  [Comp.  Stat.,  573],  this  evidently  refers  to  the  errors 
shown  by  the  bill  of  exceptions.  But  as  instructions  are 
required  to  be  in  writing  and  to  be  filed  with  the  clerk  be- 
fore being  given  by  the  court,  and  must  be  marked  "Given 
or  refused  and  exceptions  noted,"  and  thus  become  a  part  of 
the  record,  they  are  not  required  to  be,  nor  should  be,  made 
a  part  of  the  bill  of  exceptions. 

If  exceptions  to  the  instructions  are  relied  upon  they 
must  be  assigned  in  the  motion  for  a  new  trial.     And  this 
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is  but  just  to  the  trial  court.  It  is  pretty  evident  too,  that 
the  I^islature  never  intended  under  a  general  assignment 
to  include  errors  which  appear  in  the  record  aside  from  the 
bill  of  exceptions.  These  errors,  therefore,  cannot  be  con- 
sidered. 

The  judgment  of  the  district  court  must  be  reversed  and 
the  cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 

The  other  judges  concur. 


A.  M.  Cool,  plaintiff  in  error,  v.  Roche,  Hall  & 
Ray,  defendants  in  error. 

1.  Notice  to  Take  Depositions.  A  notice  senred  on  the 
24th  to  take  depositions  on  the  28th  of  a  month,  a  Sunday  inter- 
vening, at  a  place  requiring  two  days'  travel  to  reach  by  the 
nsnal  route,  gives  one  day  lees  than  the  statute  requires. 

.    The  notice  shall  be  served  so  as  to  allow  the  adverse 

party  sufficient  time  by  the  usual  route  of  travel  to  attend,  and 
one  day  for  preparation,  exclusive  of  Sundays  and  the  day  of 
service.    Code,  {  378. 

3.  Evidence:  cross-examination  of  witness.    The  cross-ex- 

amination of  a  witness  must  be  restricted  to  &cts  and  circum- 
stances connected  with  the  matters  called  out  by  the  direct 
examination. 

4.  Beplevin :    pleading  :    general  issue.    In  an  action  of  re- 

plevin under  the  general  issue  the  rights  of  the  respective  paz^ 
ties  may  be  shown  and  determined. 

Error  to  the  district  court  for  Antelope  county.    Tried 
below  before  Barnes,  J. 

Sedgwick  &  Power,  for  plaintiff  in  error. 
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Oool  T.  Boche,  HaU  &  Ray. 

Thomas  <yDay  and  TT.  Jf.  Boberison,  for  defendants  in 
error. 

liAKE,  Ch.  J. 

This  is  a  petition  in  error  from  Antelope  coanty.  One 
of  the  errors  complained  of  is  the  suppression  of  a  deposi- 
tion for  want  of  sufficient  notice  of  the  taking.  The  notice 
was  served  on  the  24th  of  February,  1881,  at  Neligh,  in. 
said  county,  that  the  deposition  would  be  taken  in  York  on 
the  28th.  The  27th  of  February  was  Sunday,  and  it  is^ 
agreed  that,  by  the  usual  route  of  travel,  two  days  were 
required  to  reach  York  from  Neligh. 

The  statute  provides  that  ^Hhe  notice  shall  be  served  so- 
as  to  allow  the  adverse  party  sufficient  time  by  the  usual 
route  of  travel  to  attend,  and  one  day  for  preparation,  ex- 
clusive of  Sundays  and  the  day  of  service.''  Code  of  Civil 
Procedure,  §  378.  Under  this  rule  the  notice  in  question 
is  clearly  defective;  for,  after  excluding  the  day  of  service,. 
Sunday,  and  the  two  days  required  to  reach  York,  no  time 
whatever  is  lefk  for  preparation.  The  depositicm  was 
rightly  suppressed. 

The  action  below  was  replevin.  It  was  brought  bf  the- 
defendants  in  error  to  obtain  possession  of  some  horsea 
which  had  been  mortgaged  to  them  by  one  J.  B.  Meehan, 
Oct.  12th,  1880.  The  plaintiff  in  error,  who  was  defend- 
ant below,  answered  the  petition,  which  was  in  the  usual 
form  in  such  cases — ^first,  non  detinet,  and  second,  a  gene- 
ral denial.  The  defendants  in  error  introduced  in  evi- 
dence, on  the  trial,  the  mortgage  under  which  they  claimed 
the  horses,  and  showed  by  oral  evidence  that,  prior  to  the 
commencement  of  this  action,  they  had,  as  mortgagees,, 
caused  them  to  be  taken  in  possession  by  P.  D.  Thompson,, 
a'  constable,  from  whom  they  were  taken  by  the  plaintiff 
in  error  under  a  writ  of  replevin  issued  against  him  by  a 
justice  of  the  peace,  at  the  suit  of  Will  E.  Sharp,  who,  it 
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:appears,  claimed  them  by  virtue  of  two  chattel  mortgages 
of  which  he  was  assignee^  executed^  one  by  said  J.  B.  Mee- 
haoy  June  3d^  1880^  and  the  other  by  his  wife,  Samantha 
Meehan,  April  15th,  1880. 

As^  part  of  their  case  in  chief,  the  defendants  in  error 
called  the  plaintiff  as  a  witness  and  asked  him  whether,  at 
the  commencement  of  the  action,  he  had  possession  of  the 
horses,  to  which  he  gave  an  affirmative  answer.  Upon 
this  his  counsel  sought  to  bring  out,  by  means  of  cross-ex- 
^  araiuation,  the  right  by  which  he  held  them.  This  the 
-court  held  could  not  be  done,  and  the  ruling  is  now  assigned 
as  prejudicial  error. 

The  rule  here  applicable  is,  that  the  cross-examination 
of  a  witness  must  be  restricted  to  fact^  and  circumstances 
connected  with  the  matters  called  out  by  the  direct  exami^ 
nation.  1  Greenleaf  on  Ev.,  §  446.  Davis  v.  Ndigh,  7 
Neb.,  84.  Clovffh  v.  The  State,  Id.,  320.  The  fact  of  the 
horses  being  in  his  possession  at  that  time,  alleged  in  the 
petition,  was  put  in  issue  by  the  answer.  It  was  this  fact, 
simply,  which  was  brought  out  by  the  direct  examination. 
The  right  by  which  he  held  it  was  a  different  thing  alto- 
gether, and  was  not  inquired  of. 

Tip  entitle  them  to  recover  against  the  plaintiff,  in  error, 
it  was  necessary  for  the  defendants,  under  the  issue  joined, 
to  show  that  he  had  possession  of  the  horses  when  the  ac- 
tion was  brought.  But  it  was  not  necessary  for  them  to 
inaugurate  an  inquiry  as  to  his  right  of  possession  as  against 
their  mortgage,  nor  did  they  do  so  by  their  direct  exami- 
nation of  this  witness.  On  this  question  the  ruling  was 
•correct. 

As  a  defense  to  the  action,  there  were  offered  in  eviden<3e 
the  proceedings  in  the  replevin  suit  of  Will  E.  Sharp 
-against  P.  D.  Thompson,  and  copies  of  the  two  chattel 
mortgages  of  which  Sharp  was  assignee,  whidi,  together 
with  other  evidence  in  the  case,  had  they  been  admitted, 
would  have  shown  condasively  that  at  the  oorameuceraent 
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of  this  action  the  horses  were  already  in  the  custody  of  the 
law,  and  held,  by  the  plaintiff  in  error,  as  sheriff,  under  a 
valid  order  of  delivery,  based  on  a  lien  superior  to  that  of 
the  defendants  in  error. 

The  real  objection  to  the  reception  of  this  evidence,  as  we 
gather  from  the  brief  of  counsel,  seems  to  be  that  the  inter- 
est of  Sharp,  in  whose  behalf  the  sheriff  held  the  property, 
could  not  properly  be  shown  under  the  answer.  This, 
however,  is  a  mistaken  view  of  oqr  replevin  law.  The  gist 
of  this  action — ^without  which  it  is  not  maintainable — is  an 
unlawful  detention  of  property.  Haggard  v.  Wallen,  6 
Neb.,  271.  Non  detinety  or  a  general  denial,  puts  this  in 
issue,  and  under  such  issue  the  rights  of  the  respective  par- 
ties may  be  shown  and  finally  determined.  Such  is  the  es- 
tablished rule  in  this  state.  School  DidriGt  v.  Shoemaker, 
5  Neb.,  36.  Hedman  v.  Anderson,  8  Id.,  180.  Eichard- 
son  V.  Sleek,  9  Id.,  486.  In  the  exclusion  of  these  items 
of  evidence  there  was  error,  for  which  a  new  trial  must  be 
awarded. 

The  court  below  also  erred  in  striking  out  the  testimony 
of  the  witness  Snyder  as  to  the  value  of  some  of  the  horses. 
He  had  testified,  without  objection  as  to  his  competency  to 
give  an  opinion  on  this  subject,  that  the  pair  of  mares, 
*'Mollie"  and  "Kittie,"  had  been  kept  for  awhile  at  his 
^able,  that  h<8  knew  them,  and  that  he  thought  they  would 
have  sold  "for  about  $175;"  that  they  were  in  fact  "sold 
for  that  much."  Thereupon,  a  motion  to  strike  this  testi- 
mony out,  "as  being  incompetent,  irrelevant,  and  immate- 
rial," was  sustained.  Neither  of  these  objections  was  ten- 
able. The  evidence  was  competent,  relevant,  and  material, 
and  should  haVe  been  retained.  For  these  reasons  the 
judgment  must  be  reversed  and  the  cause  remanded  to  the 
court  below  for  a  new  trial. 

Reversed  akd  remanded. 

The  other  judges  concur. 
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Elizabeth  J.  Davis  et  al.,  plaintiffs  in  error,  v. 
James  A.  Huston  et  al.,  defendants  in  error. 

1.  Foreclosure  of  Mortgage:    infant:    notice  bt  publi- 

cation. An  iatuat  of  whatever  age,  rending  with  its  mother, 
who  is  a  widow  and  a  resident  of  another  state,  will  not  be  pre- 
sumed to  have  a  gnardi^n  residing  in  this  state,  and  in  a  suit 
against  such  in&nt  for  the  purpose  of  foreclosing  a  mortgage  on 
real  estate  situated  in  this  state,  it  will  be  sufficient  to  state  in 
the  affidavit  for  seryioe  of  notice  by  publication:  '*  That  said  * 
*  *  *  are  non-residents  of  the  state  of  Nebraska,  and  that 
service  of  a  summons  cannot  be  made  upon  them  in  this  state." 

2.  Service  by  Publication.    The  provisions  of  the  statute  re- 

quiring the  publication  of  notice  to  non-resident  defendants  to  be 
made  four  consecutive  weeks  in  some  newspaper,  etc ,  Held,  To 
mean  the  same  as  though  the  language  were  that  it  should  be 
printed  or  inserted  in  a  weekly  newspaper  once  in  each  week  for 
four  weeks  successively,  and  that  the  publication  is  deemed 
complete  upon  the  distribution  of  the  newspaper  containing  its 
fourth  successive  weekly  insertion.  The  paper  will  be  presumed 
to  have  been  published  on  the  day  of  which  it  bears  date. 

3.  Acknowledgment  of  Deed.    The  objection  to  a  deed,  that 

the  acknowledgment  was  taken  before  a  county  clerk,  is  cured 
by  the  second  section  of  the  act  approved  Feb.  24, 1883.  Laws 
1883,  181. 

This  was  an  action  of  ejectment  brought  in  the  district 
court  of  Richardson  county.  The  plaintiflfe  in  error,  who 
were  plaintifls  below,  claimed  the  land  in  controversy,  as 
the  widow  and  heirs  at  law  of  one  Thomas  Hodkins,  de- 
ceased. It  was  admitted  upon  the  trial  that  the  patent  for 
the  land  was  issued  and  delivered  by  the  United  States  to 
the  said  Thomas  Hodkins,  and  that  he  thereby  became  the 
owner  in  fee  simple.  It  was  further  admitted  that  the 
plaintifls  were  the  widow  and  sole  heirs  at  law  of  the  said 
Thomas  Hodkins.  The  defendant  Scaramon  claimed  the 
title  and  right  to  the  possession  of  the  said  land  as  the 
grantee  in  a  deed  of  conveyance  made  by  the  sheriff^  of  said 
county  of  Richardson,  under  a  decree  of  foreclosure  in  an 
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action  wherein  one  Henry  Grardner  was  plaintiff,  and  all  of 
the  plainti£&  herein  were  defendants.  It  appeared  from 
the  record  that  Thomas  Hodkins,  while  he  owned  and  oc- 
cupied the  land,  executed  and  delivered  to  Henry  Gardner 
a  mortgage  thereon  to  secure  the  payment  of  a  certain  prom- 
issory note.  The  said  Hodkins  having  died,  and  the  note 
being  unpaid,  Grardner  brought  suit  in  the  district  court  of 
said  county  of  Kichardson  to  foreclose  the  mortgage,  in 
which  action  the  widow  and  heirs  at  law  of  Hodkins 
(plaintiff  herein)  were  made  parties  defendant.  All  of  the 
defendants  being  non-residents  of  the  state,  service  of  sum- 
mons was  obtained  by  publication  in  a  newspaper,  and 
such  proceedings  were  afterwards  had  in  that  action  that  a 
decree  of  foreclosure  was  rendered  in  favor  of  said  Gardner, 
and  the  land  was  ordered  sold  to  satisfy  the  same.  Enoch 
D.  Scammon,  one  of  the  defendants  herein,  became  the 
purchaser  at  the  sale,  and  the  same*  having  been  confirmed 
by  the  court,  a  deed  was  accordingly  executed  and  deliv- 
ered by  the  sheriff  to  him.  Scammon  took  possession  of 
the  land  under  said  deed,  and  he  has  been  in  possession 
thereof  ever  since,  the  other  defendant,  James  Huston,  be- 
ing only  his  tenant  from  year  to  year.  Plaintiffs  in  error 
claimed  that  all  of  the  proceeilings  in  the  foreclosure  case 
were  absolutely  void,  and  that  Scammon  got  no  title  under 
his  deed.  On  trial  below  before  Davidson,  J.,  judgment 
was  entered  dismissing  the  case. 

Martin  &  Grilvian,  for  plaintiffs  in  error,  cited :  Comp. 
Stat.,  539,  §  76.  Allen  v.  Saylar,  14  Iowa,  436.  Gray  v. 
Palmer^  9  Cal.,  638.  Wade  on  Notice,  §  1168.  Reed  v. 
SexUm,  20  Kan.,  200.  Orowdl  v.  Galloway,  3  Neb.,  218. 
Atkins  V.  Atkins,  9  Id.,  191.  Keys  v.  MoDonaidy  1  Han- 
dy, 287. 

E.  W.  Thomas,  for  defendants  in  error,  cited:  Maxwelrt 
Pleading  and  Practice,  51.  1  Nash,  82.  Olcott  v.  Robin- 
son, 21  New  York,  150.     Miller  v.  Finn,  1  Neb.,  254. 
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Hotoard  v.  Moore^  2  Mich.,  227.     Freeman  on  Void  Jud. 
Sales,  109. 

Cobb,  J. 

The  point  is  made  for  the  plainti^  in  error  that  the  ser- 
vice of  process  in  the  foreclosure  case  was  not  sufficient  to 
bind  the  infant  defendants,  for  the  reason,  as  I  underatand 
it,  that  the  affidavit  for  service  by  publication  fails  to  show- 
that  the  guardians  of  the  infant  defendants  were  non-resi- 
dents of  this  state,  or  that  service  on  them  could  not  be 
made  in  this  state^  and  it  is  urged  in  the  brief  that  ^^  there 
is  always  a  presumption  that  when  a  minor  has  property 
and  rights  he  has  a  guardian  to  protect  such  property  and 
rights.'^  If  there  is  such  a  presumption,  it  certainly  can- 
not prevail  against  the  superior  presumption  that  the  sur- 
viving parent  is  the  guardian  of  an  in&nt,  or  that  the  in- 
fant would  be  domiciled  in  the  same  state  with  its  guardian* 
Indeed,  in  the  absence  of  authority,  I  am  unable  to  admit 
the  existence  of  a  presumption  that  an  infant  who  has 
inherited  land  in  several  different  states  has  a  guardian  in 
each  state  to  protect  such  property.  The  deposition  of  the 
plaintiff,  Elizabeth  J.  Davis,. one  of  the  defendants  in  the 
the  foreclosure  suit,  shows  clearly  that  at  the  date  of  the 
taking  thereof,  to-wit,  the  twenty-eighth  day  of  May,  1883, 
she  was  a  resident  of  the  state  of  Missouri,  and  that  the 
other  defendants  are  her  sons  and  daughters.  She  was  not 
interrogated  as  to  when  she  became  a  resident  of  the  state 
of  Missouri.  Her  deposition,  then,  taken  in  connection  with 
the  affidavit  of  non-residence  of  the  defendants  made  by 
the  plaintiff  in  the  foreclosure  suit,  raises  the  presumption 
that  all  of  the  defendants  were  non-residents  of  the  state  of 
Nebraska  at  the  time  of  the  commencement  of  the  fore- 
closure suit.  And  that  the  in&nt  defendants,  all  but  one  of 
whom  were  then  under  the  age  of  fourteen  years,  were  then 
residing  with  and  under  the  natural  guardianage  of  their 
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mother — their  father  being  then  dead,  and  they  cannot  be- 
presumed  to  have  then  had  any  lawfully  appointed  guar- 
dian, certainly  not  within  the  state  of  Nebraska.  The  case- 
of  Kefya  v.  McDonald,  1  Handy,  287,  cited  to  this  point  by 
counsel  for  plaintiflfs  in  error,  was  where  the  summons  waa- 
personally  served,  of  course  within  the  jurisdiction  of  the 
court,  upon  the  defendant,  who  was  stated  in  the  petition 
to  be  a  minor  under  the  age  of  fourteen  years.  Such  de- 
fendant being  found  within  the  jurisdiction,  there  was  a 
presumption  to  be  negatived  that  there  was  a  father,  mother, 
guardian,  or  other  person  having  the  care  of  such  infant  or 
with  whom  he  lived,  also  within  the  jurisdiction,  who  also 
might  be  served.     But  not  so  in  the  case  at  bar. 

The  second  point  presented  is,  that  by  the  terms  of  the 
notice  the  defendants  in  the  foreclosure  suit  were  not  al- 
lowed the  statutory  time  in  which  to  answer  the  petition  of 
the  plaintiff  therein.  The  statute  [sec.  110,  p.  545,  Comp. 
Stat.]  provides  as  follows:  "The  answer  or  demurrer  of 
tthe  defendant  shall  be  filed  on  or  before  the  third  Mon- 
^y  :tc  *  3fc  ^£^gj.  jjjg  return  day  of  the  summons  or 
service  by  publication.''  Sec.  79,  p.  540,  provides  that : 
"The  publication  must  be  made  four  consecutive  weeks  in 
some  newspaper  *  *  *  /^  While  I  do  not  find  any 
case  in  which  this  language  has  been  construed  by  this^ 
court,  or  indeed  by  a  court  of  last  resort  in  any  state,  yet 
it  is  well  known  to  the  profession  that  it  has  uniformly 
been  understood  in  this  state,  the  same  as  though  the  lan- 
guage were  that  the  notice  should  be  printed  or  inserted  in 
a  weekly  newspaper  once  in  each  week  for  four  weeks  suc- 
cessively, etc.,  and  that  the  publication  is  deemed  complete 
upon  the  distribution  of  the  newspaper  containing  its  fourth 
successive  weekly  insertion.  Such  has  been  my  own  ob- 
servation, and  I  am  informed  has  been  that  of  my  two  as- 
sociates on  the  bench,  each  of  whom  has  long  presided  at 
the  circuit  and  been  familiar  with  the  rulings  of  our  courts 
as  well  in  territorial  times  as  during  the  existence  of  our 
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:state  government.  Such  construction  having  been  uni- 
formly placed  upon  the  statute  in  question,  it  has  be3ome 
a  rule  of  property  in  this  state,  and  must  be  adhered  to. 

Upon  the  last  point  raised  by  the  plaintiff  in  error,  to- 
^it;  that  tlie  sheriff's  deed,  having  been  acknowledged 
before  the  county  clerk,  should  not  have  been  admitted  in 
•evident^,  I  will  only  say,  that,  by  an  act  of  the  legislature, 
approved  February  24, 1883,  Laws,  181,  all  acknowledg- 
.  ments  heretofore  taken  by  county  clerks  and  their  deputies 
■are  declared  to  be  legal  and  valid.  No  reason  is  suggested 
-why  this  law  should  not  be  deemed  valid  or  have  the  effect 
to  validate  the  deed  in  question,  however  faulty  its  ac- 
knowledgment under  the  law  as  it  formerly  stood. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affiemed. 
The  other  judges  concur. 


^REAT  Western  Manufacturing  Company,  appel- 

53   2861  LANTS,  v.  HUNTER  BrOS.  ET  AL.,  APPELLEES. 

1.  Practice  in  Supreme  Court  on  Appeal.  When,  upon  the 
trial  of  a  canse  in  the  natnre  of  a  suit  in  equity  in  the  district 
court,  a  judgment  is  rendered  against  the  plaintiff  in  the  nature 
of  a  non-suit,  and  upon  appeal  to  this  court  it  shall  appear  that 
the  plaintiff  had  offered  competent  testimony  sufficient  to  en- 
title him  to  a  decree  prima  faciei  this  (X)urt  will  render  or  order 
a  decree  in  his  favor  accordingly. 

-2.  Mechanic's  Lien.  Any  contract  and  furnishing,  and  delivery 
under  it,  of  labor,  material,  or  machinery  for  the  erection,  rejw- 
ration,  or  removal  of  any  house,  etc.,  sufficient  to  create  an  in- 
debtedness between  the  owner  thereof  and  the  person  famish- 
ing and  delivering  such  labor,  materials,  and  machinery,  is  suffi- 
cient to  create  a  lien  therefor,  under  the  first  section  of  chap.  42, 
<Gen.  Stat. 
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3.    .     An  agreement  to  mann&ctore  at  plaintiff's  fiMitory  at 

Leavenworth,  Kansas,  and  deliTer  to  defendants,  at  the  Missouri 
Pacific  Railroad  depot,  in  Atchison,  Kansas,  certain  machineiy 
for  defendants'  elevator  at  Valparaiso,  Saunders  county,  Nebras- 
ka, and  the  furnishing  and  delivery  of  such  machinery  so  that 
defendants  placed  the  sime  in  their  said  elevator  building,  is  a 
furnishing  of  the  same  in  the  county  of  Saunders  within  the 
meaning  of  the  third  section  of  said  chapter. 

4.    .     The  contract  for  ftimishing  certain  machinery  for  a  grain 

elevator  contained  a  clause  as  follows,  in  substance :  **  Should 
shipment  be  made  before  payment  in  full,  the  title,  right  of  pos- 
session, and  ownership  of  the  aforesaid  machinery  shall  remain 
in  the  above  first  i>arty  until  the  note  is  paid,"  etc.,  Heldj  Not  a 
waiver  of  ^a  right  to  a  mechanic's  lien. 

5.    .     The  oath  to  the  account  of  items  of  materials,  etc.,  may 

be  made  by  an  agent  of  the  party  entitled  to  the  lien.  WiUiama 
V.  WM,2J)isa,,430. 

Appeal  from  the  district  court  of  Saunders  county. 
Heard  below  before  George  W.  Post,  J. 

8.  H^y  Soimberge)',  for  appellant,  on  right  to  the  lien, 
cited:  Phillips,  167,  389.  Jones  v.  Swan,  21  Iowa,  181. 
Howard  v.  Veazie,  3  Gray,  233.  McCaU  v.  Eastwioky  2 
Miles  (Penn.),  45.  Gilorest  t?.  OoUachaik,  39  Iowa,  311. 
On  right  of  non-resident  to  have  lien,  cited:  Oreenwood 
V.  Mfg.  Co.,  2  Swan,  180.  Atkins  v.  Little,  17  Minn.,  342. 
On  authority  of  agent,  cited:  Williams  v.  Webb,  2  Disn., 
430.     Phillips,  366. 

GroffA  Montgomery,  for  appellee  Stone,  contended  that 
decree  must  be  affirmed  or  appeal  dismissed.  Wilcox  v. 
Saunders,  4  Neb.,  570.  On  right  to  lien,  cited :  Gen.  Stat., 
chap.  42,  §§  1,  7.  BoU(mdy  v.  Grace  Church,  2  Cal.,  92. 
Houghton  v.  Blake,  5  Id.,  240.  Hill  v.  Bishop,  25  111., 
349.  Hills  V.  Elliott,  16  Sergt.  &  Eawle,  56.  Bailey  v. 
Adams,  14  Wend.,  201.  Gorman  v.  Sagner,  22  Mo.,  137. 
The  statute,  §  7,  excludes  the  idea  of  an  agent  making  affi- 
davit to  secure  the  lien. 
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Cobb,  J. 

This  action  was  brought  to  enforce  a  mechanic's  lien 
npon  a  grain  elevator  for  elevator  machinery  by  the  plain- 
titbf  who  are  manufacturers,  of  Leavenworth,  Kansas, 
the  said  elevator  having  been  erected  by  the  defendants, 
Hunter  Brothers,  at  Valparaiso,  Saunders  county.  Hunter 
Brothers,  Harry  White,  and  Frank  C.  Stone,  trustee  (to 
whom  the  property  had  been  conveyed  by  Hunter  Broth- 
ers in  trust  for  certain  creditors),  were  made  defendants, 
the  latter  of  whom  only  answered.  Upon  the  coming  on 
to  trial  to  the  court,  the  plaintiff  offered  certain  pages  of 
the  records  of  Saunders  county,  containing  the  records  of 
its  liens,  etc  The  defendant  objected  to  the  introduction  of 
the  said  record  in  evidence,  for  the  reason  that  one  of  the 
issues  in  the  case  was  the  authority  of  the  person  making* 
the  affidavits,  etc.  The  plaintiff  also  offered  in  evidence 
the  deposition  of  D.  F.  Fairchild.  To  question  20  of  said 
deposition  and  the  answer  thereto,  the  defendant  objected, 
for  the  following  reasons:  1.  That  the  same  is  not  the 
best  evidence,  and  is  incompetent.  2.  That  the  testimony 
is  seeking  to  extend  the  terms  of  the  contract,  which  is  in 
writing.  To  question  26  and  the  answer  thereto,  the  de- 
fendant objected,  for  the  reason  that  the  same  is  incompe- 
tent, immaterial,  and  not  the  best  evidence.  To  questipn 
29  [and  the  answer  thereto,  defendant  objected,  for  the 
reasons:  1.  That  the  same  is  incompetent,  there  being 
no  ambiguity  in  the  contract.  2.  That  the  contract  itself 
excludes  all  verbal  und^*standings.  All  of  which  objeo- 
tions  were  sustained,  and  the  several  matters  objected  to 
ruled  out 

The  said  deposition,  except  such  parts  as  were  objected 
to  as  above,  also  the  contract  referred  to  and  which  formed 
a  part  of  said  deposition,  and  several  letters  referred  to  in 
said  deposition,  were  then  admitted  in  evidence. 

Plaintiff  then  offered  the  original  affidavit  of  Geo.  W. 
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Burton  (being  the  account  in  writing  of  said  mechanic's 
lien,  recorded  as  aforesaid),  to  which  the  defendant  objected, 
giving  reasons  too  lengthy  for  repetition  here.     * 

Thereupon  the  plaintiff  rested,  and  the  defendant  moved 
for  a  judgment  on  the  plaintiff's  testimony,  which  motion 
was  sustained,  and  the  cause  comes  to  this  court  on  appeal* 

The  defendant  makes  a  preliminary  point  to  the  effect 
that  the  plaintiff  cannot  have  judgment  on  its  appeal  in  any 
event,  for  the  reason  that  the  plaintiff  was  non-suited  at  the 
close  of  its  evidence,  and  before  the  defendant  had  an  op- 
portunity to  produce  his  testimony.  He  says  that,  even 
admitting  that  the  plaintiff  made  a  case  on  its  evidence,  it 
is  to  be  presumed  that  the  defendant's  evidence  would  have 
made  a  great  difference,  had  the  district  court  been  in  doubt 
about  the  motion  for  a  non-suit. 

On  this  proposition  the  court  is  compelled  to  differ  with 
counsel.  If  any  presumption  is  to  be  indulged  in,  it  is 
that  defendant  was  satisfied  with  the  case  as  made  by 
plaintiff's  testimony,  otherwise  he  would  have  put  his  own 
testimony  in,  before  calling  for  the  judgment  of  the  court. 
At  all  events  his  motion  for  judgment  on  the  plaintiff's 
evidence  alone,  and  the  fiivorable  action  of  the  district 
court  on  his  motion,  stamps  it  with  the  character  of  an  ex 
parte  case  as  well  in  this  court  as  in  that. 

Defendant  makes  his  first  point  on  that  part  of  plain- 
tiff's claim  which  comes  last  in  point  of  time,  and  says  that 
it  is  invalid  because  the  afiidavit  does  not  show  the  nature 
of  the  contract  under  which  such  material  was  furnished, 
or  whether  or  not  there  was  a  contract.  That  part  of 
plaintiff's  claim  to  which  this  objection  is  made  is  in  the 
foUo^ng  words :  "That  afterwards,  to-wit,  on  the  fifteenth 
day  of  August  and  on  the  twenty-fourth  day  of  October, 
1879,  said  Great  Western  Manufacturing  Company  did  sell 
and  furnish  to  said  Hunter  Brothers  the  within  several 
items  of  machinery  and  material  named  in  exhibit  "B,'^ 
hereto  attached  and  made  a  part  hereof,  amounting  to 
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$55.22,  to  be  by  them  used  in  and  about  the  erection  and 
completion  of  the  elevator  before  described/' 

The  defendant's  second  point,  as  applicable  to  the  bal- 
ance of  plaintiff's  claim,  he  divides  into  three  heads: 
1.  That  the  materials  in  question  were  fiirnished,  by  the 
terms  of  the  contract  itself,  at  Leavenworth,  Kansas,  and 
as  the  statute  requires  that  the  liens  shall  be  filed  ^Mn  the 
county  clerk's  office  of  the  county  in  which  such  labor, 
skiU,  and  material  shall  have  been  furnished,"  the  goods 
not  having  been  delivered  in  Saunders  county,  no  lien 
oopld  b6  gained  there. 

2.  The  material  must  have  been  furnished  byihe  express 
terms  of  the  contrdct  for  the  particular  building  on  which 
the  lien  is  claimed.  No  reference  is  made  in  this  contract 
to  the  building  on  which  the  lien  is  claimed ;  therefore  the 
lien  was  unauthorized,  etc. 

3.  By  the  terms  of  this  contract  the  title  to  the  prop- 
erty was  retained  in  the  appellant  until  full  payment  should 
be  made,  etc. 

Defendant  cites  cases  where  the  holding  has  been  with 
him  under  most  of  these  heads.  But  it  must  be  borne  in 
mind  that  the  lien  which  is  now  under  consideration  is 
the  creature  of  statute,  and  that  the  statutes  of  no  two 
states  are  exactly  alike;  nor  do  those  of  any  state  remain 
the  same  for  a  great  length  of  time.  The  provisions  of 
our  own  statute,  in  force  at  the  time  of  these  transactions, 
had  been  framed  with  a  view  of  getting  rid  of  all  technical 
•difficulties  in  the  way  of  protection  to  mechanics  and  ma- 
terial men  pursuing  their  business  in  good  faith,  and  quite 
probably  many  of  its  provisions  had  been  suggested  by  the 
cases  cited  and  to  avoid  the  technical  difficulties  suggested 
in  some  of  them.  Sec.  1  of  said  act  reads  as  follows : 
^' Any  person  who  shall  perform  any  labor  or  furnish  any 
material  or  machinery  for  the  erection,  reparation  or  re- 
moval of  any  house,  mill,  manufactory,  or  other  building 
or  appurtenance,  by  virtue  of  a  contract  or  agreement,  ex- 
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press  or  implied^  with  the  owner  thereof  or  bis  agent,  shall 
have  a  lien  to  secure  the  payment  of  the  same,  upon  such 
house,  mill,  manufactory,  or  other  building  or  appurtenance, 
and  the  lot  of  land  upon  which  the  same  shall  stand/^ 
Gen.  Stat.,  466. 

From  an  examination  of  this  section  it  must  be  appar- 
ent that  it  makes  no  difference  what  the  nature  or  charac- 
ter of  the  contract  may  be,  whether  special,  or  parol, 
verbal,  or  written,  express  or  implied.  If  the  contract  and 
delivery,  or  furnishing  under  it,  is  sufficient  to  create  an 
indebtedness  or  liability,  it  is  sufficient  to  create  a  lien  un- 
der the  provisions  of  this  section.  See  Kneeland  on  Me- 
chanic's Liens,  §  48. 

The  objection  that  the  machinery  having  been  manufac- 
tured at  Leavenworth,  Kansas,  and  shipped  to  the  pur- 
diasers  at  Atchison,  Kansas,  to  be  by  them  conveyed  to  the 
site  of  their  elevator  in  Saunders  county,  Nebraska,  was  not 
a  furnishing  of  such  machinery  in  the  latter-named  oounty, 
has  received  careful  attention ;  yet  I  do  not  think  that  either 
the  letter  or  the  spirit  of  the  statute  requires  that  the  ma- 
chinery should  be  actually  laid  down  at  the  site  of  the 
building,  by  the  lienor,  but  if  his  labor,  skill,  or  capital 
produced  it,  and  set  it  in  motion  for  that  destination,  and 
it  finally  reached  it,  and  was  attached  to  the  building  for 
the  purpose  intended,  then  it  was  "furnished"  there  by 
him  without  regard  to  the  name  in  which  it  was  shipped  or 
other  matters  connected  with  its  transportation.  As  to  the 
second  subdivision  of  this  objection,  I  have  no  doubt  that, 
under  the  provisions  of  our  statute  then  in  force,  lumber 
or  other  building  material,  sold  on  general  book  account 
without  regard  to  any  particular  building,  if  used  by  the 
purchaser  in  the  erection  or  reparation  of  a  building  upon 
land  of  which  he  is  the  owner,  the  vendor  of  such  lumber 
or  other  building  material  may  have  his  lien.  Whatever 
may  be  the  provisions  of  the  statutes  of  Illinois  and  Cali- 
fornia under  which  the  cases  cited  were  decided,  they  are 
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not  authority  under  our  statute.  As  to  the  third  subdivis- 
ion of  this  pointy  that  plaintiffs  cannot  have  a  mechanic's 
lien  for  the  machinery  furnished  for  the*  reason  that  by  the 
♦  terms  of  the  contract  they  retained  a  vendors'  lien  on  the 
machinery,  while  I  find  some  difficulties  presented  in  some 
of  the  cases  cited,  yet  as  it  is  a  general  principle  of  law  that 
a  oreditor  may  have  as  many  securities  for  his  debt  as  he 
can  obtain  without  infringing  upon  the  rights  of  others,  and 
as  the  rights  of  no  other  person  have  been  by  any  possibil- 
ity affected  by  the  said  clause  in  the  contract,  I  do  not  deem 
it  as  an  objection  to  the  plaintiff's  right  to  a  lien.  Again, 
the  vendor's  lien  or  ownership  of  the  machinery  reserved 
by  the  terms  of  the  contract  could  only  exist  so  long  as  the 
machinery  remained  personal  property,  and  ceased  upon  the 
same  being  attached  to  the  freehold  and  becoming  a  fixture. 
Hunter  Bros,  having  attached  this  machinery  to  their  ele- 
vator (with  the  consent  of  the  vendor),  it  ceased  to  be  per- 
sonal property,  and  the  reserved  ownership  of  the  vendor 
therein  ceased  to  operate  eo  instanti  with  the  act  which  en- 
titled said  vendor  to  a  lien  on  the  elevator  therefor.  See 
Franldand  et  al.  v.  Moulton  et  cd.y  5  Wis.,  1. 

The  lien  in  this  case  was  verified  by  G.  "W.  Burton,  who 
in  his  affidavit  declares  that  he  is  the  agent  of  the  Great 
Western  Manufacturing  Company,  claimants  in  this  case. 
The  point  is  made  that  under  the  statute  no  one  but  the 
lienor  himself  could  make  the  verification.  I  know  of  no 
reason  why  cases  of  this  kind  should  be  taken  out  of  the 
general  rule,  and  therefore,  in  the  language  of  Judge  Ghol- 
son,  in  WiUiams,  admWy  v.  Webby  2  Disn.,  438,  "We  see  no 
reason  to  doubt  that  the  oath  of  an  agent,  acting  in  the 
business,  and  therefore  acquainted  with  the  facts,  is  suffi- 
cient. Any  other  conclusion  would  be  attended  with  ex- 
treme inconvenience,  and  we  think  that  the  general  maxim, 
qui  fadt  per  alium,  facU  per  «e,  may  be  safely  applied  in 
the  construction  of  this  statute.'* 

I  think  that  th&  court  should  have  so  received  and  con- 
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sidered  all  of  the  depositions  of  the  witness  Fairchild  ex- 
cept th6  twenty-ninth  question  and  answer,  and  such  testi- 
mony being  before  the  court  the  plaintiff's  claim  was 
fiufiSciently  proved. 

The  judgment  of  the  district  court  is  therefore  reversed, ' 
and  the  cause  remanded  to  the  district  court,  with  the  di- 
rection that  a  decree  be  entered  in  that  court  for  the  plain- 
tiff, giving  it  a  first  lien  on  the  said  grain  elevator  building, 
as  described  in  plaintiff's  petition,  for  the  sum  of  $278.77, 
together  with  interest  on  $223.65  from  the  25th  day  of  July, 
1879,  and  on  $55.22  from  the  24th  day  of  October,  1879, 
together  with  its  costs  in  both  courts. 

Judgment  Acconi>iNGLY. 

The  other  judges  concur. 


Peter  Laughltn,  plaintiff  in  error,  v.  D.  C.  Kav- 

ANAUGH,  DEFENDANT  IN  ERROR. 

1.  Fraotioe :    skttino  aside  verdict  in  beplsvin.    The  only 

maimer  in  wbioh  this  conrt  wUl  set  aside  the  verdict  of  a  jnry 
in  a  district  coart  in  an  action  of  replevin  is  by  reyersing  the 
judgment  of  said  court  in  sustaining  and  refusing  to  set  aside 
such  verdict. 

2.  New  Trial.    A  new  trial  ynll  in  no  case  be  granted  in  an  action 

at  law  while  a  verdict  of  a  jury  in  such  action  remains  in  force. 

Error  to  the  district  court  of  Platte  county.     Tried  be- 
low before  George  W.  Post,  J. 

Byron  Millett,  for  plaintiff  in  error. 

Cornelius  &  Sullivan  and  Oeorge  G.  Botoman^  for  de- 
fendant in  error.  * 
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This  cause  was  submitted  to  the  court  by  stipulation  of 
the  parties  without  brief  or  argument  of  any  kind.  There 
was  no  bill  of  exceptions,  the  record  consisting  of  the  plead- 
ings, general  verdict  and  special  findings  of  the  jury,  judg- 
ment, and  petition  in  error.  The  action  was  replevin  in 
the  detinet  for  certain  pieces  of  mural  marble.  The  de- 
fendant answered  by  a  general  denial.  The  jury  found  a 
general  verdict,  "the  value  of  the  property  in  question 
two  hundred  dollars.  That  the  plaintiff  is  the  owner  of 
the  property  now,  and  was  at.  the  time  of  the  commence- 
ment of  this  cause;  that  the  said  defendant  is  entitled  to 
the  immediate  possession  thereof;  that  the  plaintiff  wrong- 
fully took  the  said  property;  that  the  value  of  the  defend- 
ant's possession  of,  in,  and  to  the  said  property  is  one  cent; 
and  that  said  defendant  is  entitled  to  one  cent  damages  for 
the  wrongful  taking  of  said  property.'^  There  are  alL  nine 
special  findings,  as  follows: 

1.  Was  there  a  partnership  proved  between  the  de- 
fendant Laughlin  and  one  James  F.  Bronlette,  on  or  about 
the  first  of  October,  1880,  at  the  city  of  Columbus,  Ne- 
braska?   A.     We  did  not  find  any  l^al  partnership. 

2.  If  your  answer  is  yes,  what  was  the  nature  of  the 
partnership  business?    A.     Nothing. 

3.  Was  the  property  replevied  in  this  action  a  part  of 
the  assets  of  such  partnership?    A.     No. 

4.  When  was  such  partnership  dissolved?  A.  Never 
existed. 

5.  When  this  action  was  begun,  on  the  twenty-second 
day  of  April,  1881,  and  the  property  replevied  herein,  did 
the  defendant  Laughlin  hold  this  identical  property  by 
virtue  of  an  order  of  delivery  in  replevin  ont  of  the  county 
court  in  and  for  Platte  county  on  the  thirtieth  day  of  De- 
cember, 1880,  in  a  certain  action  in  such  court  wherein  said 
Laughlin  and  James  H.  Bronlette  were  plaintifls  and  said 
D.  C.  Kavanaugh  was  defendant?     A.     Yes. 
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6.  If  your  answer  is  yes,  to  last  question,  is  such  ac- 
tion now  pending  in  this  court?    A.     Yes. 

7.  What  was  the  value  of  said  property  at  the  com- 
mencement of  this  action?    A.     Two  hundred  dollars. 

8.  What  was  the  value  of  the  plaintiff  Eavanaugh'ff 
interest  and  also  the  defendant  Laughlin^s  interest  in  such 
property  at  that  time?  A.*  Kavanaugh's  interest^  one 
hundred  and  fifteen  dollars;  'Laughlin  had  no  interest  at 
that  time. 

9.  What  was  the  value  of  Peter  Laughlin's  posses- 
sion of  the  property  in  question  at  the  time  of  the  com- 
mencement of  this  action?    A.     None. 

There  was  no  motion  to  set  aside  these  verdicts  or  either 
of  them  or  for  a  new  trial.  The  court  rendered  judgment 
thereon  "that  the  said  plaintiff  retain  the  property  in  con- 
troversy in  this  case,  and  it  is  further  considered  and  ad- 
judged by  the  court  that  the  said  defendant  have  and  re- 
cover of  and  from  the  plaintiff  one  cent  damages  and  one 
cent  value  of  possession  of  the  said  defendant  in  and  to  the 
property  in  question,  as  found  by  the  jury,  and  his  cost* 
herein  expended,  taxed  at  $36.43." 

The  defendant  in  the  court  below  now  brings  the  cause 
to  this  court  on  error.  He  assigns  several  errors,  or  rather 
one  error  in  several  different  ways,  to-wit :  that  the  special 
findings  are  inconsistent  with  each  other,  and  neither  sus- 
tain the  general  verdict  nor  do  they  with  the  general  ver- 
dict sustain  the  judgment. 

Having  neither  the  testimony  in  the  case  nor  brief  of 
counsel  to  which  to  refer,  this  court  can  only  be  expected 
to  take  a  general  view  of  the  point  thus  presented.  The 
plaintiff  in  the  court  below,  by  his  affidavit  and  petition, 
claims  to  be  the  owner  of  the  chattels  replevied.  The  jury,, 
by  their  general  verdict,  find  the  value  of  the  property  to 
be  two  hundred  dollars,  and  by  the  eighth  paragraph  of 
their  special  findings  they  find  the  value  of  the  plaintiff's, 
interest  in  the  said  chattels  at  one  hundred  and  fifteen  dol- 
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lars.  And  so  the  plaintiff  in  error  claims  in  his  petition  in 
€rror  that  the  plaintiff  below  did  not  recover  secundum  al- 
legata. This  objection  may  have  been  well  taken,  had  the 
attention  of  the  trial  court  been  called  to  it,  but  made  for 
the  first  time  in  the  petition  in  error,  and  neither  sustained 
by  bill  of  exceptions  nor  explained  by  brief  or  argument, 
this  court  must  presume  the  existence  of  something  in  the 
<iase  not  disclosed  in  the  record  which  would  prevent  its 
application. 

In  the  case  of  Mills  v.  Miller,  2  Neb.,  299,  at  page  317 
of  opinion,  this  court,  by  Mr.  Justice  Crounse,  say:  "Ap- 
pellate courts  are  provided  to  review  the  proceedings  and 
correct  the  errors  of  inferior  ones.  Before  a  party  is  enti- 
tled to  be  heard  here,  he  must  have  exhausted  his  remedy 
in  the  court  below.  .  For  that  purpose  he  must  have  pre- 
sented the  several  questions  of  law  fairly  and  fully,  and 
must  have  obtained  an  unequivocal  ruling  thereon.  If 
■dissatisfied  with  the  decision  of  the  court  he  may  preserve 
an  exception  *  *  *  We  will  not  guess  that  error  was 
committed.  It  is  the  duty  of  the  party  complaining,  not 
only  to  show  that  error  occurred  prejudicial  to  him,  but  to 
present  here  a  record  showing  affirmatively  and  clearly  that 
such  is  the  fact." 

An  examination  of  the  provisions  of  the  statute  regu- 
lating replevin,  §§  190,  191  and  191a,  of  the  civil  code, 
cannot  fail  to  show  that  the  plaintiff  in  error  has  no  reme- 
dy while  the  verdict  stands  against  him,  and  before  he  can 
ask  this  court  to  set  aside  said  verdict  he  must  have  been 
denied  the  same  by  the  district  court. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 
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Thomas  H.  Harbison,  plaintiff  in  erroR;  v.  J.  Thomp-  15 


SON  Baker  et  al.,  defendants  in  error. 

1.  New  Trial.  Immaterial  and  irrelevant  testimony  admitted 
over  defendant's  objection,  and  which  may  have  a  tendency  to 
mislead  the  jury,  is  good  ground  for  a  new  trial. 

1i.  Charge  to  the  Jury  where  there  is  no  Evidence  to 
which  it  is  Applicable.  Where  the  court  in  charging  the 
jury  gives  an  instruction  not  called  for  by  the  evidence,  and  which 
is  calculated  to  mislead  them,  the  judgment  will  be  reversed 
High  V.  Merehanis  Bank,  6  Neb.,  155. 

3.  New  Trial:  vebdict  AOAiysx  eyidexcb.  Although  a  ver- 
dict supported  by  proof  will  not  be  disturbed  because  of  an  er- 
roneous instruction  on  an  abstract  proposition  of  law  on  a  point 
not  in  the  case,  yet  where  the  evidence  is  conflicting  and  evenly 
balanced,  and  there  is  testimony  on  the  other  side  entitled  to 
equal  consideration,  the  verdict  will  be  set  aside  and  a  new  trial 
granted.  Meredith  v.  iTefinarcf,  1  Neb.,  312,  cited  and  distin- 
guished. 

Error  to  the  district  court  for  Gage  countj.  Tried  be- 
low before  Weaver,  J. 

Bush  &  Richards,  for  plaintiff  in  error. 

J.  H.  Broody  and  J".  E.  Cobbeyy  for  defendants  in  error. 

OOBB,  J. 

The  pleadings  and  testimony  in  this  case  are  quite  volu- 
minoos^but  having  reached  the  conclusion  that  there  must  be 
■a  new  trial  on  account  of  error  in  the  reception  of  certain  ob- 
jectionable testimony  offered  by  the  defendants  in  error,  and 
the  giving  of  certain  improper  instructions  to  the  jury,  we 
will  confine  ourselves  to  so  much  of  the  record  as  may  be 
necessary  to  the  presentation  of  those  points. 

The  plaintifis  below,  as  the  assignees  of  James  S.  Marsh, 
•claimed  the  ownership  of  a  large  number  of  reaping  ma- 
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chines,  which  were  in  a  shed  or  warehouse  owned  by  Oliver 
Townsend,  at  Beatrice,  Gage  county.  These  reaping  ma-- 
chines  had  been  held  by  the  sheriff,  by  virtue  of  a  writ  of 
attachment,  but  the  levy  thereof  seems  to  have  been  released 
at  the  time  that  Baker,  one  of  the  plaintiff,  took  nominal 
possession  thereof  in  the  name  6f  the  assignees.  The 
plaintifis  claim,  as  well  in  their  petition  as  in  the  testimony 
of  Baker,  that  at  that  time  he  entered  into  an  agreement 
with  the  defendant,  in  which  the  defendant  agreed  to  take 
charge  and  possession  of  the  machines  as  agent  of  the  as- 
signees, to  take  care  of  the  property  and  keep  the  assignees 
"  informed  of  everything  that  might  transpire  concerning 
it,  and  of  any  proceeding  affecting  it  which  might  take 
place,  and  he  was  to  inform  them  immediately  if  any  at- 
tempt should  be  made  to  seize  them,  or  if  any  attachment 
or  writ  should  be  served  concerning  the  machines." 

It  appears  that  after  the  said  Baker  left  Beatrice,  the  said 
reaping  machines,  or  a  part  of  them,  were  levied  on  by  the 
sheriff  and  sold  to  satisfy  a  fee  bill,  then  in  his  hands, 
against  the  said  James  S.  Marsh,  assignor  of  the  plaintifis^ 
imd  bid  in  by  the  said  defendant  in  the  name  of  a  brother 
of  his,  at  a  price  far  below  their  value,  and  it  was  for  the 
sacrifice  and  loss  of  these  machines  that  -this  suit  was 
-brought. 

There  was  evidence  tending  to  prove  all  of  the  above 
facts,  sufiScient,  we  think,  to  have  sustained  a  finding  for 
the  plaintiffs  had  they  relied  only  on  proper  testimony.  But,. 
for  some  reason  not  apparent  to  the  writer,  they  conceived 
it  necessary  to  their  case  to  prove  that  at  the  time  of  Mr.. 
Baker  going  to  Beatrice,  looking  at  the  machines,  and  em- 
ploying the  defendant  to  look  after  them,  they  had  not  been 
levied  upon  by  virtue  of  the  second  attachment.  For  that 
purpose  they  introduced  Mr.  Broady  as  a  witness,  who,. 
inter  aliay  testified  as  follows :  "  In  regard  to  the  conver- 
sation with  Mack,  the  sheriff,  J  think  it  was  the  last  day 
of  the  court,  the  fall  term,  the  last  of  October  or  first  of 
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JNovember,  I  cannot  fix  the  date.  *  *  *  "^e  were 
going  down  from  the  court  house  with  Mack;  near  Clark's 
comer  he  asked  Mack."  Objected  to  by  the  defendant's 
ooonsel  as  immaterial;  incompetent^  etc.  Objection  over- 
ruled, and  defendant  excepts.  "  I  asked  if  alias  attach- 
ment had  been  levied  on  these  machines.  He  said  he  did 
not  know;  the  writ  was  in  the  hands  of  the  deputy.  Just 
then  the  deputy  came  walking  across  from  towards  the 
Emory  House.  He  called  him  up  and  asked  him  if  the 
writ  had  been  levied,  and  he  said  not.  I  know  he  occu- 
pied the  position  of  bailiff  or  deputy  sheriff.  Then  Baker 
notified  him  he  had  taken  possession  of  the  machines,  and 
no  one  had  any  right  to  seize  them  but  himself,  or  by  his 
authority,  and  forbid  his  taking  the  machines  under  any 
writ.  He  warned  him  from  levying  on  any  of  the  ma- 
chines." Defendant's  counsel  objects,  and  asks  to  have  the 
conversation  with  Mack  stricken  out.  Overuled  and  ex- 
cepted to.  A  similar  statement  of  these  conversations  is 
contained  in  the  deposition  of  J.  Thompson  Baker,  one  of 
the  plaintiffs,  taken  and  introdubed  on  the  part  of  the  plain- 
tiffs, which  testimony  was  moved  to  be  stricken  out  by  the 
defendant  before  the  reading  of  said  deposition  to  the  jury, 
which  motion  was  refused. 

We  know  of  no  rule  of  evidence  upon'which  this  testi- 
mony was  admissible.  If  it  was  intended  to  establish  the 
fact  to  the  jury  that  the  alias  attachment,  or  the  fee  bill, 
upon  which  the  machines  were  afterwards  sold,  had  not 
then  been  levied  on  them,  it  can  scarcely  be  claimed  that 
the  statement  of  the  sheriff  or  his  deputy  out  of  court  would 
be  the  best  evidence,  or  any  evidence,  of  that  fact.  And 
certainly,  under  the  issues  in  this  case,  no  statement  made 
by  the  sheriff,  or  his  deputy,  in  the  absence  of  the  defend- 
ant, is  admissible  against  him.  While  we  may  not  be  able 
to  see  what  particular  effect  this  testimony  had  upon  the 
jury,  it  was  well  calculated  to  divert  their  minds  from  the 
true  issues  involved  in  the  case,  and  it  was  the  right  of  the 
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defendant  to  have  his  case  go  before  the  jury  without  being 
encumbered  with  illegal  or  irrelevant  matter. 

Among  other  things  given  by  the  court  in  charge  to  the 
jury,  we  find  the  following  assigned  tor  error  by  the  plain-» 
tiff  in  error:  "If  the  jury  believe  from  the  evidence  that 
defendant  connived  and  planned  to  prevent  competition  of 
bidders  at  the  sale  of  the  property  described  in  the  petition 
under  the  fee  bill  in  evidence,  and  to  cause  a  sacrifice  of 
the  property  at  such  sale,  and  did  thereby  damage  the 
plaintiffs,  then  they  must  find  for  the  plaintifis,  irrespective 
of  whether  defendant  had  agreed  to  take  care  of  the  prop- 
erty as  alleged  in  the  petition." 

Aside  from  the  unfortunate  use  of  the  word  connive^  we 
have  no  fault  to  find  with  this  instruction,  only  that  it  had 
no  application  either  to  the  testimony  or  theory  of  the 
plaintifk'  case.  If  the  defendant  is  liable  at  all  his  liabil- 
ity depends  entirely  upon  his  having  agreed,  either  ex- 
pressly or  impliedly,  to  act  as  the  agent  of  the  plaintiff  in 
the  care  of  the  property.  If  he  made  such  agreement  and 
afterwards  allowed  the  property  to  be  sold  by  the  sheriff 
without  notifying  his  principals,  but  bid  it  off  himself  in 
the  name  of  a  stranger  to  the  plaintifis,  he  is  liable,  yet  the 
capital  link  in  the  chain  of  his  liability,  upon  which  all  the 
rest  hang,  is  his  agreement.  The  jury,  then,  should  not 
have  been  told  that  in  any  event  they  could  find  for  the 
plaintiff,  unless  they  should  believe  from  the  evidence  that 
the  defendant  entered  into  the  agreement  with  the  plain- 
tif6  to  take  charge  of  the  property,  etc.  Again,  there  wa» 
no  testimony  before  the  jury  that  the  defendant  connived 
— ^in  whatever  sense  that  word  may  be  used— or  planned 
to  prevent  competition  of  bidders  at  the  sale  of  the  prop- 
erty, nor  that  there  was  not  all  the  competition  at  the  sale 
that  could  be  expected  or  was  desired. 

In  the  case  of  Meredith  v.  Kennardy  1  Neb.,  312,  the 
law  is  stated  in  the  syllabus,  as  follows:  « 

"4.    When  the  court  gives  the  jury  instructions  not  re- 
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quired  nor  called  for  by  any  evidence  adduced  in  thecause^ 
and  it  appears  that  such  unnecessary  instruction  misled  the. 
jury  in  its  consideration  of  the  facts  of  the  case,  the  judg- 
ment will  be  reversed. 

"5.  If  an  erroneous  charge  be  given  on  an  abstract 
proposition,  or  on  a  point  not  in  the  case,  and  the  verdict 
is  supported  by  proof  in  the  cause,  the  judgment  will  not 
be  reversed." 

We  find  it  difficult  to  apply  these  rules  to  the  case  at  bar, 
for  the  reason  that  the  evidence  is  so  conflicting  and  evenly 
balanced  on  what  we  regard  as  the  fundamental  facts  of  the 
case  that,  while,  had  the  jury  reached  their  verdict  without 
the  help  of  improper  evidence  or  an  erroneous  instruction, 
we  would  say  that  there  was  legal  testimcMiy  to  sustain  it, 
yet  it  oannot  be  denied  that  there  is  also  considerable  tes- 
timony on  the  other  side,  possibly  entitled  to  equal  consid- 
eration from  the  jury,  and  we  fail  to  appreciate  the  justice 
or  fairness  of  a  rule  which  would  allow  a  party  to  gain  a 
verdict  aided  in  part  by  illegal  testimony  or  an  erroneous 
instruction,  and  allow  such  verdict  to  stand  because  possi- 
bly sustained  by  a  feather's  weight  preponderance  of  un- 
objectionable evidence. 

The  judgment  is  reversed,  and  tlie  cause  remanded  to 
the  district  court  for  further  proceedings  according  to  law. 

Bevebsed  and  remanded. 

A  re-hearing  of  this  case  was  had  after  the  filing  of  the 
above  opinion,  and  the  judgment  of  reversal  re-afiSrmed, 
all  the  judges  concurring. 
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E.  N.  Foster,  plaintiff  in  error,  v.  Pierce  County, 

DEFENDANT  IN  ERROR. 

Taxes:  voluntary  payment.  Money  paid  as  taxes  volon- 
tarily,  and  without  protest,  cannot  be  recoTered  back  as  matter 
of  account  against  the  county. 


-2.    :   PUBLIC  LAKDS :    PAYMENT :    KECOVEBY  BACK.   Money 

paid  as  taxes  or  redemption  money  on  lands,  the  entry  of  which 
has  been  suspended  by  the  land  department  of  the  general  gov- 
ernment on  account  of  the  failure  of  the  local  land  officers  to  ac- 
count for  the  entrance  money  to  the  United  States  accounting 
officers,  cannot  be  recovered  back  from  the  county  pending  such 
suspension.  Whether  it  can  after  such  entry  is  finally  can- 
celed, if  that  may  be,  not  decided. 

Error  to  the  district  court  for  Pierce  county.  Heard 
.below  before  Barnes,  J. 

James  H,  Brown  and  Thurston  &  Hally  for  plaintiff  in 
«rror. 

F.  P,  Wigtony  for  defendant  in  error. 

Cobb  J., 

The  account  of  the  plaintiff  against  Pierce  county,  made 
out  in  fair  mercantile  form,  and  verified  by  his  attorney, 
claiming  $435.87  as  due  from  the  said  county  to  the  plain- 
tiff, was  presented  to  the  county  board,  by  which  it  was 
duly  examined,  considered,  and  rejected.  The  plaintiff 
took  an  appeal  to  the  district  court,  where  the  cause  was 
dismissed,  on  motion  of  the  defendant,  "for  the  reason  that 
the  claim  does  not  show  a  demand  which  the  defendants 
were  authorized  to  act  upon."  And  the  plaintiff  brings 
the  cause  to  this  court  on  error.  The  errors  assigned  are, 
the  sustaining  by  the  district  court  of  the  motion  to  dismiss 
the  cause  for  the  reasons  stated,  and  the  entry  of  a  judg- 
ment of  dismissal  and  for  costs  against  the  plaintiff. 
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The  district  court,  as  well  as  counsel  in  that  court  and 
in  this,  treat  the  said  account  as  a  petition,  and  the  motion 
as  presenting  the  question  whether  the  said  account  stated 
facts  sufficient  to  constitute  a  cause  of  action  against  the 
defendant.  The  account  consists  of  fifteen  items;  one  is 
'*To  tax  1873,  redemption  from  sale  as  per  cert."  Seven 
are  for  the  specific  amounts  of  taxes  paid  each  year  from 
1874  to  1880,  both  inclusive;  and  the  other  seven  consist 
of  items  of  interest  at  ten  per  cent  on  each  payment  of  taxes 
to  the  date  of  the  presentation  of  the  account. 

At  the  foot  of  the  account  is  the  following  statement: 
«*The  above  taxes  were  paid  by  E.  N.  Foster  on  the  south 
one-half  north-west  quarter,  32,  25,  2,  which  land  belongs 
to  United  States,  as  shown  by  accompanying  certificate.^' 
Then,  after  the  verification  of  the  account,  follows  a  letter 
signed  by  the  raster  of  the  United  States  land  office  at 
Norfolk,  in  which,  after  giving  the  description  of  the  land 
as  above,  he  adds:  "I  hereby  certify  that  the  records  of 
this  office  show  that  the  said  tracts  are  vacant,  the  United 
States,  not  having  received  legal  compensation  therefor,  hvL? 
never  {)arted  with  a  taxable  title  to  the  same." 

The  above,  together  with  copies  of  the  tax  receipts  and 
certificate  of  redemption,  constitute  the  whole  case  as  it 
stood,  as  well  in  the  district  court  as  before  the  county  com- 
missioners, so  that  so  far  as  the  record  shows  the  redemp- 
tion of  the  lands  in  question  from  the  sale  for  the  taxes  oi 
1873,  and  the  payment  of  the  taxes  thereon  for  the  seven 
years  following,  was  entirely  voluntary  on  the  part  of  the 
plaintiffi  There  is  no  suggestion  that  these  lands  were  as- 
sessed as  the  property  of  the  plaintiff  or  that  he  ever  claimed 
or  occupied  them,  nor  is  it  even  suggested  that  these  taxes 
were  paid  by  mistake  or  misinformation  or  error  of  any 
kind. 

An  examination  of  the  record  fails  to  develop  any  ground 
or  theory  upon  which  the  plaintiff  has  made  a  case  against 
the  county  which,  in  any  possible  view,  would  entitle  him 
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to  recover.  Money  paid  by  mistake  of  fact,  may,  in  some 
cases,  be  recovered  back  in  an  action  at  law,  bnt  in  all  such 
cases  the  mistake  must  be  pleaded  and  proved.  The  stat- 
ute makes  ample  provision  for  the  reclamation  of  money 
paid  under  pfotest  for  the  discharge  of  ill^al  taxes;  but  I 
know  of  no  exception  to  the  rule  that  money  voluntarily 
paid  cannot  be  recovered  back  at  law. 

If  we  go  outside  of  the  record  and  look  into  plaintifiT^ 
brief,  we  learn  that  in  February,  1872,  one  George  D.  Hit- 
zell  made  application  to  enter  the  lands  in  question,  ^Hhey 
then  being  subject  to  entry,  and  duly  paid  the  fees  and  re- 
ceived the  certificate  of  entry  in  due  form  from  the  proper 
officer.  This  land,  thereafter,  by  various  conveyances,  be- 
came the  property  of  the  plaintiff  in  error,  who,  as  such 
owuer,  paid  the  taxes  assessed  against*said  land  fortheyear» 
1873,  etc."  That  ^' after  such  payments,  and  during  the 
year  1881,  the  plaintiff  in  error  discovered  that  owing  to  a 
fraud  on  the  part  o(  the  officers  of  the  government,  the  fees 
had  never  been  paid  to  the  authorities  at  Washington,  and 
that  the  title  still  remains  in  the  United  States,"  etc  There 
is  no  proof  whatever  of  this  state  of  facts,  and  it  can 
scarcely  be  possible  that  they  exist  as  stated.  The  tide  to 
land  once  the  property  of  the  United  States  does  not  neces- 
sarily depend  upon  the  fact  of  fees  or  entrance  money  being- 
paid  to  the  authorities  at  Washington.  And  if  the  state- 
ment that  the  lands  were  subject  to  entry,  that  Hetzel  made 
application  to  enter  them  and  did  enter  them*  in  due  form 
of  law,  paid  the  entrance  money  and  fees,  and  received  the 
certificate  of  entry  in  due  form  from  the  proper  offijoery  be 
true,  it  is  not  to  be  believed  that  the  government  of  the 
United  States  will  finally  refuse  to  issue  a  patent  to  him 
accordingly.  When  a  party  pajrs  money  to  a  receiving  of- 
ficer of  the  government,  and  receives  a  proper  voucher 
therefor,  he  is  not  an  insurer  that  such  money  will  finally 
reach  the  treasury  of  the  United  States,  and  I  have  never 
heard  of  an  instance  where  such  party  has  been  denied  the^ 
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benefit  of  such  payment  because  of  the  de&lcation  of  such 
officer.  Nor  will  it  be  in  this  instance.  For  prudential 
reasons  of  administration  the  recognition  of  such  payment 
may  be  delayed  for  an  apparently  unreasonable  length  of 
time,  but  if  really  made  in  good  faith  and  free  from  collu- 
sion with  the  derelict  officer  receiving  it,  it  will  finally  be 
m^de.  When  such  recognition  is  made  it  will  not  be  of  a 
title  emanating  from  the  United  States  at  that  time  and 
founded  on  such  recognition,  but  of  one  which  passed  out 
of  the  United  States  by  vii-tue  of  the  entry  when  made,  and 
deriving  its  vitality  from  such  entry  and  payment. 

It  is  not  deemed  necessary  to  discuss  the  question  of  the 
taxability  of  lands  after  entry  and  before  the  issuance  of 
the  patent.  I  believe  that  it  is  now  universally  conceded 
that  such  taxation  is  not  an  interference  on  the  part  of  the 
state  with  the  federal  government  in  the  primary  disposal 
of  the  soil,  and  it  was  held  by  this  court  in  the  case  of  JBrf- 
Knger  t?.  Whiter  6  Neb.,  399,  that  "  a  homestead  is  liable  to 
taxation  as  soon  as  the  owner  has  the  right  to  make  his 
final  proof  and  complete  his  title."  It  necessarily  follows 
that  it  would  remain  taxable  after  proof  and  full  payment 
made,  although  the  patent  might  never  be  issued. 

It  will  thus  be  seen,  whether  we  try  this  case  by  the  rec- 
ord or  by  the  facts  as  stated  in  plaintiff's  brief,  that  the 
judgment  cannot  be  disturbed. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
ATiT«  of  the  judges  concurred. 


r+K'T-- 
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^  ^  John  Fitzgerald,  PLAINTIFF  IN  ERROR,  V.B.Bell  An- 

""  PREWS  ET  AL,,  DEFENDANTS  IN  ERROR. 


15    m 
49  e»a 


Bill  of  Sale :  chattel  mobtoagk.  A  bill  of  sale  in  the  na- 
ture of  a  chattel  mortgage  is  good  as  between  the  parties  to  it 
without  being  filed,  as  the  statute  directs. 

.   And  the  neglect  to  so  file  the  instrument,  although  making 


it  void  as  to  creditors  of  the  seller,  is  available  only  to  such  of 
them  as,  by  a  lawftil  seizure,  acquire  a  lien  on  the  property 
while  in  his  possession. 


J-:    POSSESSION.    Where  a  bill  of  sale  or  chattel  mortgage 

conveys,  in  absolute  terms,  the  entire  interest  of  the  seller, 
without  reservation,  the  vendee  or  mortgagee  may,  without  de- 
mand, take  possession  of  the  property  whenever  he  sees  fit  to  do 
sn.  In  such  case  the  instrument  itself  is  a  continuing  authority 
to  him  to  do  so,  which  he  may  exercise  at  his  own  pleasure. 

:    making  of  on  Sunday.    A  bill  of  sale  made  on  Sun- 


Tried 


day  is  not  invalid. 

Error  to  the  district  court  for  Nemaha  county, 
below  before  Davidson,  J. 

J,  H.  Broad y,  for  plaintiff  in  error. 


1.  The  property  covered  by  the  bill  of  sale  and  replev- 
ied was  absolutely  exempt  from  judgment  creditors  by  force 
of  the  statute  without  any  action  of  any  one  to  give  the 
exemption  effect.  Comp.  Stat.,  p.  600,  §  530.  Maxwell 
Justice  Pr.,  pp."  98,  99.      William  v.  Golden,  10  Neb.,  434. 

2.  The  proi)erty  being  exempt  was  not  the  subject  of  a 
;fraudulent  sale  as  to  creditors.  Hoggs  v.  Thompson,  13 
Neb.,  408.  Derby  v.  WeyruA,  8  Neb.,  174.  Thompson 
on  Exemptions,  §  411. 

Osbom  &  Taylor,  for  defendants  in  error. 

1.  Record  shows  that  action  was  commenced  in  county 
court;  does  not  show  that  O'Leary  was  a  bonxi  fde  res- 
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ideot  of  the  county  or  state,  or  that  he  ever  claimed  to 
be;  and  we  claim  that  the  conveyance  is,  if  anything,  a 
chattel  mortgage. 

2.  On  right  of  plaintiff  to  maintain  action  see  Haggard 
V.  WaUen,  6  Neb.,  272.  WiUiams  v.  Wed,  2  Ohio  State, 
85.     Ooodman  v.  Kennedy^  10  Neb.,  273. 

3.  Right  given  by  statute  of  exemption  is  a  personal 
privilege,  and  may  be  waived  by  debtor.  Thompson,  § 
438.  Angdl  v.  Johnson,  2  N.  W.  R.,  435.  Haven  v. 
MeloguCy  9  Ind.,  196.  Brown  v.  Leitchy  31  Am.  Sep.,  43. 
ConUe  V.  ChUcote;  25  Ohio  State,  820.  BtUt  v.  Green, 
29  Id.,  667. 

4.  Not  being  placed  on  record  the  mortgage  is  void. 
Becker  v.  Anderson,  11  Neb.,  494.  Philips  v.  Beitz,  16 
Kan.,  396. 

Lake,  Ch.  J. 

This  is  a  petition  in  error  ftom  Nemaha  county.  The 
action  in  the  court  below  was  in  replevin  to  recover  pos- 
session of  a  lot  of  household  goods,  consisting  of  one  stove 
and  furniture,  twenty  pairs  of  blankets,  fifteen  quilts,  and 
some  dishes  and  table  furniture,  to  which  the  plaintiff 
claimed  he  was  entitled  under  a  bill  of  sale  made  to  him 
by  one  Dennis  O'Leary,  on  the  27th  of  August,  1881, 
to  secure  the  payment  of  the  sum  of  fifty  dollars  for  money 
borrowed.  That  this  was  the  object  of  the  bill  of  sale  was 
proved  beyond  all  doubt. 

After  the  giving  of  this  bill  of  sale,  G'Leary  continued 
to  hold  possession  of  the  goods  until  the  7th  of  October 
following,  when  the  plaintiff,  by  his  agent,  took  them  into 
his  own  custody.  Thereupon,  the  defendant  Andrews 
caused  them  to  be  seized  under  an  execution  that  day  issued 
on  a  judgment  in  his  favor  against  O^Leary.  The  question 
in  the  court  below,  therefore,  was  simply,  which  had  the. 
superior  right,  the  plaintiff  with  his  bill  of  sale,  or  the  de- 
fendant under  his  execution? 


64    SUPREME  COURT  OF  NEBRASKA, 

Flt:%erald  v.  Andrews. 

In  support  of  the  finding  and  judgment  of  the  district 
court,  it  is  urged  by  defendant's  counsel  that  the  bill  of 
sale  being  in  effect  simply  a  chattel  mortgage,  and  not  filed 
with  the  county  clerk,  as  the  law  requires  to  make  it  effec- 
tive as  to  creditors,  was  void  as  to  him,  and  the  property 
covered  by  it  liable  to  seizure  in  satisfaction  of  his  judg- 
ment.    Comp.  Stat.,  Chap.  32,  Sec.  14. 

Doubtless  the  property  would  have  been  liable  to  be  so 
taken  while  it  remained  in  the  hands  of  O'Leary,  notwith- 
standing the  formal  sale  to  the  plaintiff.  During  all  of 
that  time,  the  sale,  although  for  a  good  consideration,  was 
of  no  effect  as  against  O'Leary's  creditors,  who  might 
acquire  liens  thereon  by  attachment  or  execution,  unless 
protected  under  a  claim  of  exemption.  But,  as  between 
O'Leary  and  the  plaintiff,  the  sale  was  perfectly  good  with- 
out being  so  filed,  although  void  as  to  the  creditors  of  the 
latter.  Becker  v.  AnderaoUj  6  Neb.,  499.  Qmehman  v. 
Wingkty  8  Id.,  1.     Oregw-y  v.  Whedon,  Id.,  873. 

The  defendant's  judgment,  however,  was  not  of  itself  a 
lien  on  the  property,  nor  could  it  become  such  except  by 
the  levy  of  an  execution  issued  upon  it.  But  before  thi 
defendant's  execution  was  levied,  and  a  lien  thus  obtained, 
the  plaintiff  had  perfected  his  own  by  taking  possession  of 
the  property,  and  thereby  obviated  the  necessity  of  giving 
the  statutory  notice  to  O'Leary's  creditors,  by  filing  his  bil' 
of  sale,  of  what  his  interest  in  the  property  was.  With  the 
property  in  the  plaintiff's  possession,  or  in  that  of  his 
agent,  his  right  to  it  as  a  security,  which  before  was  in 
peril  of  seizure  by  creditors,  was  made  secure;  for  actual 
possession  of  personal  property  is  notice  to  the  world  ol 
the  possessor's  right  to  it.  The  controversy  between  the 
parties  respecting  this  property  is,  therefore,  really  one  of 
priority  of  lien,  in  which  the  evidence  shows  beyond  all 
doubt  that  the  plaintiff  has  the  advantage  of  a  few  hours. 

The  filing  of  a  chattel  mortgage  is  required  only  where 
possession  of  the  property  is  retained  by  the  mortgagor. 
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And^  to  enable  a  creditor  to  take  advantage  of  the  ncirlect 
to  file^  he  must,  by  a  lawful  seizure,  acquire  a  lien  on  the 
property  while  it  is  in  the  passession  of  the  mortgagor. 

But  it  is  argued  that  there  is  no  provision  in  the  bill  of 
sale  authorizing  the  mortgagee  to  take  possession  of  the 
property,  and  that  he  did  so  without  demanding  it,  and 
without  CyLeary's  consent.  As  to  the  matters  of  demand 
and  consent,  the  evidence  leaves  room  for  doubt — it  is  con- 
flicting. But  they  are  entirely  immaterial.  The  bill  of 
-sale  is  absolute  in  its  terms,  and  conveys  O'Leary^s  entire 
interest  in  the  goods  to  Fitzgemld.  The  right  of  posses- 
sion not  being  retained  by  O'Leary,  the  instrument  itself 
was  an  authority  to  Fitzgerald  to  take  the  goods  whenever 
he  saw  fit  to  do  so,  without  demand.  And  this  authority 
was  neither  surrendered  nor  forfeited  by  Fitzgerald's  fail- 
ure to  act  upon  it  at  once,  but  it  continued  for  his  benefit, 
to  be  exercised  at  his  own  pleasure. 

The  fact  that  the  sale  was  made  on  Sunday,  although 
mentioned  by  counsel,  does  not  seem  to  be  relied  on  to  de- 
feat it,  nor  could  it  be  successfully.  Horacek  v.  Keebler, 
5  Neb.,  355. 

O'Leary  was  called  as  a  witness  for  the  defendant.  In 
his  examination  in  chief,  this  question  was  put  to  him: 
"State  if  you  informed  Billy  Fitzgerald,  and  did  he  not  so 
understand,  that  you  gave  him  said  bill  of  sale  of  your 
own  accord  to  prevent  your  creditors  from  collecting  their 
<;laims?"  This  was  objected  to  on  behalf  of  the  plaintiff, 
as  leading ;  but  the  objection  was  overruled  and  •  the  wit- 
ness answered, "  Yes^  sir."  This  was  error.  The  question 
was  clearly  leading,  and  the  objection  ought  to  have  pre- 
vailed. 

It  is  not  entirely  clear,  from  the  record,  upon  what  precise 
grounds  the  court  adjudged  against  the  plaintiff,  but  they 
seem  to  have  been  the  following  findings  of  fact,  viz.:  1st, 
that  "  there  was  no  delivery  of  possession  to  plaintiff  under 
-said  bill  of  sale."     2d,  that  "immediately  before  the  levy 
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of  the  execution  *  *  *  ^hg  agent  of  the  plaintiff, 
without  consent  of  the  maker  of  the  bill  of  sale,  had  taken  . 
possession  of  the  property  in  the  absence  of  said  maker." 
The  first  of  these  findings  is  entirely  immaterial,  being 
made  so  by  the  second,  which  is  really  in  favor  of  the 
plaintiff,  inasmuch  as  it  shows  ihtt  he  had  perfected  his 
lien,  and  obviated  the  necessity  of  a  filing  of  the  bill  of  sale. 
For  these  reasons  the  judgment  must  be  reversed  and  a 
new  trial  ordered. 

Reversed  and  remanded. 

The  other  judges  concur. 


Benjamin  F.  Rawalt,  plaintiff  in  error,  v.  Eugene 
Brewer,  defendant  in  error. 

Praotice  in  Supreme  Court.  In  a  case  brought  to  this  court  om 
error  or  appeal,  and  no  brief  is  furnished  or  filed  for  the  use  of 
the  court,  as  required  by  rale  VII.,  or,  for  cause  shown,  the  ope- 
ration of  such  rule  be  suspended  as  applicable  to  such  case,  the 
judgment  or  decree  will  be  affirmed,  unless  there  is  error  plainly 
apparent  on  the  face  of  the  record. 

Error  to  the  district  court  for  Clay  county.  Tried  be- 
low before  Morris,  J. 

Batty  &  RagaUy  for  plaintiff  in  error. 

W,  S.  Prickett,  for  defendant  in  error. 

Cobb,  J. 

This  cause  is  brought  to  this  court  on  error,  but  the 
plaintiff  in  error  has  failed  to  furnish  the  clerk  with  printed 
copies  of  his  brief  and  points  relied  upon,  as  required  by 


J 
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rale  VIL  This  rule  is  imperative  in  its  language,  and 
while  it  may  not  have  been  rigidly  euforoed  in  all  cases 
heretofore,  the  time  has  arrived,  in  the  opinion  of  the  court, 
when  its  violation  can  be  no  longer  tolerated.  If  the  time 
ever  was  when  the  business  of  the  court  was  such  that  its 
members  could  find  time  to  search  the  record  of  causes  for 
the  points  which  the  court  ought  to  consider,  and  then 
search  the  library  for  authorities,  aided  only  by  the  digests, 
that  time  is*  past  The  vastly  increased  business  of  the 
court  renders  it  necessary  that  all  rules  calculated  to  &cili- 
tate  the  members  of  the  court  in  the  discharge  of  their  duty 
be  enforced,  and  probably  others  adopted. 

There  being  no  error  apparent  on  the  face  of  the  record, 
the  judgment  of  the  district  court  is  affirmed. 

Judgment  affiriced. 

The  other  judges  concur. 


C.   6.   A.    HULLHORST,   APPELLANT,    V.    ChRISTLAJ^    T. 
SCIIARNER,  APPELLEE. 

Negotiable  Instruments :  qbtaining  by  dubess  and  fraud. 
One  who  obtains  a  note  and  mortage  from  an  irregnlaT  practi- 
tioner of  medicine  by  means  of  threats  to  send  him  to  the  peni- 
tentiary for  haying  made  an  alleged  indelicate,  indecent,  and 
,  ingorions  examination  of  the  daughter  of  the  former  while  treat- 
ing her  for  supposed  suppression  of  the  menses,  obtains  no  lawful 
property  in  such  note  or  mortgage,  and  the  same  will  be  en- 
joined. 

Appeal  from  the  district  court  of  Platte  county.    Heard 
there  before  Gaslin,  J.,  sitting  for  George  W.  Post,  J. 

M.  WhUmoyer  and  John  O,  Htggins,  for  appellant, 
cited:     Foshay  v.  Ferguson,  5  Hill,  154.     Lord  Coke,  2 
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Inst,  843.  Inhabitants  of  WhUefield  v.  Lowdl  Longfellow, 
13  Me.,  146.  Richards  v.  Vanderpod,  1  Daly,  71.  Thwr- 
man  v.  BuH,  63  111.,  129. 

O.  O.  Bowman  and  /.  G.  Eeedevy  for  appellee,  cited: 
Gates  V.  Shuts,  7  Mich.,  129.  Vandyke  v.  Davis,  2  Mich., 
144.  Weed  v.  Terry,  2  Douglass,  344.  Kercheval  v.  Doty 
€t  a!,,  31  Wis.,  476.  Brooklyn  Bank  v.  Waring,  2  San- 
ford,  2.  Steele  v.  White,  2  Paige,  478.  Simon  v.  Wilson, 
5  Edwards,  36.  Wehrinn  v.  Kuhn,  61  New  York,  623. 
Thompson  v.  Nelson,  28  Ind.,  431.  Stewart  v.  Abrenfeldt, 
4  Denio,  189.     Moore  v.  Adams  and  Ncxokirk,  8  Ohio,  372. 

Cobb,  J. 

This  action  was  brought  by  the  plaintiff  in  the  court  be- 
low, for  the  purpose  of  enjoining  the  negotiation  and  trans- 
fer of  a  certain  note  and  mortgage,  and  for  the  delivery  up 
And  cancellation  thei'eof  for  the  reason  that  the  same  were 
procured  by  the  defendant  from  the  plaintiff  without  lawful 
consideration,  but  by  means  of  duress  and  fear  of  prosecu- 
tion, imprisonment,  and  disgrace  upon  the  false  charge  of 
having  made  an  indecent  assault  upon  the  infant  daughter 
of  the  said  defendant,  and  for  the  recovery  of  fifty  dollars 
by  him  paid  on  said  note,  with  interest  thereon. 

There  was  a  trial  and  decree  for  the  defendant,  and  the 
plaintiff  brings  the  cause  to  this  court  by  appeal. 

It  appears,  from  the  testimony  in  the  case,  that  the 
plaintiff  was,  at  the  date  of  the  transactions  material  to  this 
<ase,  a  preacher  of  the  gospel,  of  the  German  Reformed 
«ect,  located  at  Columbus,  in  this  state,  and  pastor  of  the 
iSerman  Reformed  Church,  at  that  place.  That  he  had 
also  paid  some  attention  to  medicine,  had  studied  medicine 
in  a  medical  college,  and  claimed  to  possess  considerable 
skill  in  the  science  of  medicine.  That,  while  acting  as 
pastor  of  the  said  church  at  Columbus  for  a  period  of  some 
few  years  prior  to  the  circumstances  upon  which  this  action 
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is  founded,  he  had  at  divers  times  administered  medical  treat- 
ment, aflber  the  homoeopathic  system,  to  certain  members  of 
his  said  congr^ation*  That  the  defendant  and  his  family 
were  members  of  the  said  Grerman  Eeformed  Church  and 
•congr^ation'  at  Columbus. 

It  further  appears  that,  on  or  about  the  last  day  of  July, 
1881,  the  plaintiff  was  sent  for  by  the  defendant  to  see  the 
<iaughter  of  the  latter,  Lizzie,  a  girl  between  fourteen  and 
iifteen  years  of  age,  who  was  then  sick.  In  response  to  the 
said  call,  the  plaintiff  visited  the  house  of  the  defendant, 
where  he  found  the  daughter,  Lizzie,  suffering  from  a 
flight  fever,  headache,  and  other  symptoms,  which  in  the 
opinion  of  the  plaintiff  indicated  suppressed  menstruation. 
That  after  administering  medicine  to  her,  and  calling  to 
see  her  two  or  more  times,  he  came  to  the  conclusion,  and 
so  stated  to.the  defendant  and  his  wife,  the  mother  of  the 
girl,  that  the  cause  of  the  girl's  suffering  was  that  the  men- 
strual function  was  coming  on,  but  was  prevented  by  a 
mechanical  obstruction.  That  after  full  consultation  with 
the  two  parents  of  the  girl  as  to  the  necessity  of  making  an 
examination  to  ascertain  the  presence  of  such  mechanical 
obstruction — whether  such'examination  should  be  made  by 
the  plaintiff,  or  a  physicjan  of  the  city  be  called  in  for 
.that  purpose,  after  receiving  the  consent  of  the  defendant, 
and  of  the  girl,  and  in  the  presence  of  and  with  the  assis- 
tance of  the  girPs  mother,  he  made  what  he  called  a  digital 
examination  to  ascei'tain  the  existence  of  such  mechanical 
•obstruction  to  the  menstrual  flow.  This  examination  did 
not  prove  satisfactory  either  to  the  plaintiff  or  to  the  parents 
of  the  girl ;  nor  did  the  patient  find  any  immediate  relief. 
This  examination  was  made  on  Saturday  evening.  The 
plaintiff  continued  to  visit  and  administer  to  the  patient 
until  Monday  evening,  following,  when  he  was  notified,  by 
a  member  of  the  family,  that  another  physician  had  been 
called,  and  that  his  further  services  were  dispensed  with. 
During  that  week  plaintiff  was  informed  in  various  ways 
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that  the  defendant  was  greatly  dissatisfied  with  his  treat- 
ment of  the  girl,  and  that  he,  together  with  other  parties,, 
was  engaged,  with  considerable  success,  in  fomenting  an 
excitement  against  him  for  having  subjected  the  girl  ta 
said  examination,  and  on  the  following  Monday  he  went 
to  the  office  of  the  attorney  of  the  defendant,  and  executed 
the  note  and  mortgage  referred  to.  And  also  then  and 
there  paid  to  the  defendant,  or  his  attorney,  fifty  dollar& 
on  the  said  note,  which  was  endorsed  thereon. 

The  plaintifi^  claims,  and  so  testifies,  that  he  was  induced 
to  make  the  note  and  mortgage  solely  by  reason  of  the 
threat  of  the  defendant  to  send  him  to  the  penitentiary  for 
what  he  had  done  to  the  girl,  and  his  fear  that  such  threat, 
would  be  carried  into  execution,  and  his  dread"  of  the  dis- 
grace to  himself  and  family,  and  the  society  under  his  pas- 
toral care,  which  would  follow  such  imprisonment.  This* 
is  denied  by  the  defendant,  who  allies  that  the  note  and 
mortgage  were  given  in  settlement  and  compromise  of  a 
civil  action  for  damages  which  he  was  about  to  commence 
against  the  plain tifi^  for  malpractice  in  the  treatment  of  his 
said  daughter.  The  question  for  this  court  to  decide  is^ 
whether  the  decree  of  the  court  below  is  sustained  by  the 
testimony.  After  a  careful  examination  of  the  testimony, 
and  fully  allowing  all  proper  weight  to  the  double  pre- 
sumption, which  must  be  overcome  in  an  appellate  court 
by  a  plaintiff  who  has  failed  in  the  court  below,  wfr 
think  that  the  plaintiff  is  entitled  to  relief. 

There  is  Jbut  little  conflict  in  the  testimony.  John 
Stauffer,  the  county  clerk,  testified  that,  on  or  about  the- 
day  in  question,  the  defendant  came  to  the  house  of  wit- 
ness on  Sunday  evening,  "  and  wanted  to  know  (I  quote 
the  language  of  the  witness)  if  Hullhorst  had  any  property,, 
any  real  estate,  and  I  told  him  that  he  had ;  that  he  had ' 
the  house  he  was  living  in  then.  And  then  he  wanted  to- 
know  how  he  could  get  hold  of  that  property.  He  wanted 
me  to  tell  him  how  to  proceed  to  get  that  property.     I  told 
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him  that  I  oould  not  tell  him ;  that  I  was  not  an  attorney. 
And  he  then  made  the  remark  that  Dr.  Hullhorst  had  at- 
tended his  girl,  that  the  girl  was  sick,  that  he  did  not  treat 
her  right/ and  that,  if  he  would  settle  with  him  and  give 
him  that  property,  it  would  be  all  right,  otherwise  he  would 
aend  him  to  jail  and  to  the  penitentiary.^'  This  was  com- 
municated to  the  plaintiff  the  following  day.  This  same 
threat  to  have  the  plaintiff  arrested  and  sent  to  jail  and  the 
penitentiary  was  made  by  the  defendant  to  other  persons, 
and  by  them  communicated  to  the  plaintiff,  and  with  sur- 
roundings which  we  think  warrant  us  in  assuming  that 
they  wete  made  for  the  purpose  of  being  conveyed  to  him. 
And  it  was  these  threats,  and  the  fear  that  they  would  be 
carried  into  effect,  that,  according  to  the  testimony  of  the 
plaintiff  and  his  wife,  caused  them  to  execute  and  deliver 
the  note  and  mortgage.  And  there  is  scarcely  any  conflict 
of  testimony  as  to  these  facts. 

The  defendant  himself  was  a  witness  on  his  own  behalf, 
and  upon  being  interrogated  refused  to  deny  the  facts  or 
any  of  them  sworn  to  by  Stauffer  6r  of  his  having  made 
similar  threats  in  the  presence  of  the  two  Sperrys  and  M. 
Bucher,  which  threats  were  immediately  communicated  to 
the  plaintiff  and  his  family  by  Bucher,  through  Fred  Gar- 
ber  and  his  sister,  Mrs.  Koomer.  It  is  true  that  it  is 
proved  on  the  part  of  the  defendant,  by  his  own  oath  as 
well  as  by  that  of  Mr.  Geer,  who  acted  as  his  attorney  in 
drafting  the  papers  in  question,  that  no  threats  of  arrest  or 
imprisonment  were  made  at  the  immediate  time  when  the 
papers  were  executed.  But  it  was  by  no  means  necessary 
or  probably  safe  to  the  success  of  what  we  are  forced  to  re- 
gard as  the  crafby  and  insidious  scheme  of  the  defendant, 
that  it  should  be  fully  developed  to  his  attorney  or  in  his 
presence. 

If,  then,  the  plaintiff  was  induced  to  give  the  note  and 
mortgage  solely  by  reason  of  the  threats  of  prosecution,  im- 
prisonment, and  disgrace  made  by  the  defendant,  in  that 
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case  the  transaction  was  lacking  in  all  of  the  essential  ele- 
ments of  a  contract.  It  was  without  consideration  to  the- 
plaintiff^  and  equity  will  not  allow  the  defendant  to  enjoy 
the  fruits  of  it. 

Willard,  in  his  work  on  Equity  Jurisprudence — a  work 
cited  by  both  parties  in  this  case,  says:  '^One  who  induces 
another  who  has  been  illegally  arrested  to  part  with  his 
property,  through  fear  of  imprisonment,  either  to  settle  a 
civil  suit  then  pending  between  the  parties,  or  to  compro- 
mise an  alleged  felony,  obtains  no  title,  and  the  transaction 
is  void.  Actual  imprisonment  is  not  necessary  to  avoid 
such  a  transaction;  fear  of  imprisonment  is  enough.     * 

*  *  Ab  civilization  has  advanced,  so  in  d^ree  have  the 
courts  more  and  more  strongly  been  disposed  to  overthrow 
everything  which  has  its  basis  in  force,  violence,  or  fraud.. 
Though  the  law  has  been  ever  the  same,  its  enunciation 
from  time  to  time  grows  more  emphatic.  Duress  per  minas- 
is  sufficient  to  avoid  contracts  made  under  it,  and  even  the 
fear  of  imprisonment  is  sufficient.*^  Pages  208-9.  The 
author  cites  many  cases  which  fully  sustain  the  text. 

Without  considering  the  testimony  of  the  plaintiff  or  his. 
witnesses  as  to  what  caused  him  to  give  the  note  and  mort- 
gage in  question,  it  could  scarcely  be  credited  as  possible- 
that  any  sane  man  would  mortgage  his  homestead  for  that 
amount  of  money  in  the  compromise  of  a  claim'  for  mal- 
practice, where  the  alleged  injury  was  of  the  character  of 
that  in  question.  The  girl  was  sick  and  bed&st  when  the 
plaintiff  was  called  to  see  her.  After  waiting  on  her  two 
or  three  days  he  &iled  to  relieve  her.  He  was  dismissed 
and  another  employed.  His  successor,  afler  a  week^s  ef- 
fort, also  failed  to  relieve  her.  For  this,  it  is  allied  the 
defendant  claimed  from  the  plaintiff  a  much  larger  sum^ 
and  obtained,  by  way  of  compromise,  five  hundred  and  fifty 
dollars,  secured  by  mortgage  on  plaintiff's  homestead. 
Even  the  injury,  as  claimed  by  the  defendant  or  his  medi* 
cal  witness,  bears  no  just  or  equitable  relation  to  the  term 
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of  the  compromise,  not  to  mention  th^  amount  said  to  have 
been  claimed  as  compensation.  A  considerable  portion  of 
the  testimony  on  the  part  of  the  defendant  was,  as  we  view 
it,  quite  inadmissible  for  any  other  purpose  than  to  estab- 
lii^  the  reasonableness  and  justice  of  the  defendant's  claim 
for  compensation  for  the  injuries  to  the  girl,  and  we  think 
that  it  fell  far  short  of  answering  that  purpose. 

The  decree  of  the  district  court  is  reversed,  and  a  decree 
will  be  entered  in  this  court  restoring  the  injunction  and 
making  it  perpetual  and  canceling  the  note  and  mortgage. 

Decree  accordingly. 

Maxwell,  J.,  concurred. 

Lake,  Ch.  J.,  dissented,  on  the  ground  that  the  evidence 
shows  a  good  consideration  for  the  note  and  mortgage. 
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Sjmes  McDokald  et  al.,  appellees,  V,  John  W.  iLJZi 
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Early,  appellant.  Ij?  t98, 

1.  A.Otion  Qnia  Timet.  An  action  under  section  57  of  chap.  73, 
Compiled  Statntes,  may  be  maintained  where  the  plaintiff's  title 
to  the  lands  in  question  is  derived  from  the  state,  nnder  the  pao- 
visions  of  the  statute  providing  for  the  sale  and  leasing  of  the 
educational  lands  of  the  state,  by  lease. 


2     :    PLEADING.    A  petition  under  said  section  should  state 

facts,  showing  the  character,  nature,  extent,  and  invalidity  of 
the  defendant's  claim  which  constitutes  the  doud  upon  the 
plaintiff's  title  to  the  lands  in  question. 

Appeal  from  the  district  court  for  Platte  qountj.    Heard 
below  before  George  W.  Post,  J, 

if.  Whiimoyery  for  appellant. 
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1.  Action  cannot  be  maintained  except  by  those  hold- 
ing a  legal  title  to  the  land.  Sec.  57,  Comp.  Stat.,  894 
The  StaU  v.  8.  C.  &  P.  R.  i2.,  7  Neb.,  376. 

2.  A  lease  for  a  term  of  years,  or  even  an  equitable 
title,  is  not  sufficient  to  entitle  a  party  to  relief  in  an  action 
to  quiet  title.     Thomas- v.  White  et  al,  2  O.  S.,  551. 

3.  The  petition  should  state  facts  showing  the  nature 
and  invalidity  of  defendant's  claim  which  constitutes  a 
cloud  u|>on  plaintiff'  title  to  the  land  in  question.  If 
plaintiffs  have  anything  to  fear  as  a  cloud,  they  should  set 
out  just  what  it  is  fully,  or  state  the  reasons  why  they 
cannot.  Walls  v,  Groavenner,  31  Wis.,  681.  Page  v. 
Keman,  33  Wis.,  320.     Jenks  v.  Hathaway,  48  Mich.,  636. 

irAllider  Brothers,  for  appellee, 

1.  A  tenant  in  possession  can  maintain  an  action  to 
quiet  his  title.  Graft  v.  Merrill,  14  N.  Y.,  456.  Launs- 
bury  v.  Purdy,  18  N".  Y.,  515.  Parlus  v.  Pacific  G.  &  S. 
M.  Co,,  35  Oal,  30.  The  Ohio  statute  under  which  the 
case  of  Thonias  v.  White  et  al,,  cited  by  appellant,  2  O.  S., 
551,  was  decided,  was  different  from  our  statute  on  that 
subject,  and  the  case  of  Stale  v.  8.  C.  &  P.  Ry  Co.,  7  Neb., 
376,  does  not  support  the  position  of  counsel ;  and  especially 
would  a  lessee  from  the  state  be  entitled  to  maintain  this 
action.  The  state  does  not  undertake  to  warrant  and  de- 
fend the  title  to  its  lessees,  nor  would  it  be  policy  for  it  to 
do  so. 

2.  That  the  plaintiffs'  petition  is  sufficient  in  its  alle- 
gations as  to  the  nature  and  extent  of  defendant's  claim  of 
right  to  the  premises,  see  2  Nash's  Pleading  and  Practice, 
1218.  Estee's  Pleading  and  Forms,  2d  edition,  180-187. 
The  allegation  in  the  petition  that  the  defendant  has  no 
right,  title,  or  interest  in  the  premises  mentioned,  is  equiv- 
alent to  an  all^ation  that  the  nature  of  his  title,  if  he  has 
any,  is  unknown  to  the  plaintiffs. 
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Cobb,  J. 

This  is  an  action  in  the  nature  of  an  action  quia  timet, 
brought  by  the  plaintiffs  to  remove  a  cloud  from  the  title 
of  their  decedent  to  certain  lands  held  by  a  leasehold  estate 
under  the  state.  The  petition,  after  setting  out  the  estate 
of  the  decedent  in  the  lands,  his  possession  thereof  at  the 
time  of  death,  and  their  appointment  as  his  administrators, 
and  the  possession  of  the  premises  by  the  plaintiffs  since 
the  death  of  their  decedent,  proceeds  as  follows : 

"  8.  That  said  defendant,  John  W.  Early,  claims  an  es- 
tate, or  interest  in  and  to  said  "  (describing  the  land)  "ad- 
verse to  the  plaintiffs. 

"9.  The  claim  of  said  defendant  is  without  shadow  of 
right,  and  that  the  defendant  has  no  title  or  interest  what- 
ever in  said  land  or  premises  or  any  part  thereof,"  with 
prayer  for  judgment,  etc. 

To  this  petition  the  defendant  filed  a  general  demurrer, 
which  being  overruled  by  the  district  court,  the  defendant 
refusing  to  further  j)lead,  a  judgment  was  rendered  for  the 
plaintiffj,  and  the  defendant  brings  the  cause  to  this  court 
by  appeal. 

The  appellant  makes  two  points  why  his  demurrer  should 
have  been  sustained. 

1.  The  action  cannot  be  maintained  except  by  those 
holding  a  f^al  title  to  the  land.  A  lease  for  a  term  of 
years,  or  even  an  equitable  title,  is  not  sufiScient,  etc. 

2.  The  petition  should  state  facts  showing  the  nature 
and  invalidity  of  the  defendant's  claim  which  constitutes  a 
<;loud  upon  the  plaintiffs'  title  to  the  land  in  question,  etc. 

The  provisions  of  the  statute  applicable  to  such  cases  are 
found  in  Comp.  Stat.,  chap.  73,  §§  67-61,  in  the  following 
words: 

Sec.  57.  That  an  action  may  be  brought  and  prosecuted 
to  a  final  decree,  judgment,  or  order  by  any  person  or  jxjrsons, 
whether  in  actual  possession  or  not,  claiming  title  to  real 
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estate  against  any  person  or  persons  who  claim  an  adverse 
estate  or  interest  therein^  for  the  purpose  of  determining 
such  estate  or  interest^  and  quieting  the  title  to  said  real 
estate. 

Sec.  59.  Any  person  or  persons  having  an  interest  in 
remainder  or  reversion  in  real  estate,  shall  be  entitled  to 
all  the  rights  and  benefits  of  this  act. 

The  object  which  the  l^islature  had  in  passing  the  above 
provisions  was  to  extend  the  benefit  of  the  common  law  in 
actions  of  this  character  to  persons  claiming  title  to  real 
property,  though  not  in  the  {)ossession  thereof.  Certainly 
that  is  all  that  was  accomplished  by  the  l^islation,  as  a 
party  in  actual  possession  had  the  same  rights  before  as  after 
the  passage  of  the  statute. 

The  distinguishing  feature  of  this  action  at  common 
law  is,  that  it  may  be  prosecuted  in  anticipation  of  injury 
or  loss,  and  before  any  has  been  sustained  or  even  threat- 
ened. All  that  seems  to  have  anciently  been  necessary 
was,  that  the  plaintiff  be  possessed  of  or  entitled  to  an 
estate,  and  the  defendant  was  also  possessed  of  the  sem- 
blance of  a  right  or  title  to  the  same  estate,  which,  though 
imperfect  and  invalid  as  against  the  rights  of  the  plaintiff,, 
yet  might,  by  the  lapse  of  time,  the  death  of  living  wit- 
nesses, the  loss  or  removal  of  muniments  of  title,  become 
the  prevailing  title.  This  estate  need  not  necessarily  be 
one  of  realty,  but  may  consist  of  personal  property  of  any 
description.     See  Story's  Equity  Jur.,  §§  82-5,  d.  acq. 

It  may  be  asked,  why  then  the  necessity  of  l^islation 
if  at  common  law  this  remedy  was  so  full  and  general? 
The  answer  is,  that  at  common  law,  when  out  of  possession 
of  real  property  to  which,  one  had  a  right,  he  usually  had 
an  action  at  law  against  some  person  as  his  ejector  or  who 
kept  him  out  of  the  possession  thereof,  by  which  action  his 
title  could  be  settled  and  adjudicated,  and  he  let  into  pos- 
session. So,  having  an  adequate  remedy  at  law,  there  was 
no  ground  for  the  interference  of  a  court  of  equity ;  for  it 
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is  an  elementary  principle  that  one  can  resort  to  a  court  of 
equity  only  when  has  no  full  and  adequate  remedy  at  law. 

In  the  case  of  Thomas  v.  White,  2  Ohio  State,  640,  the 
court  say:  "For  he"  the  plaintiflF  "must  have  both  legal 
title  and  possession  to  maintain  a  bill  quia  timet.''  No 
authorities  are  cited,  nor  reason  given;  and,  after  a  careful 
study  of  the  case,  I  come  to  the  conclusion  that  the  learned 
judge  who  wrote  the  opinion  used  the  word  "title''  in  a 
sense  different  from  that  urged  by  appellants  in  the  case  at 
bar  in  their  brief. 

A  leasehold  estate,  running  for  twenty-five  years  iil  a 
valuable  piece  of  property,  may  be  of  vastly  greater  vahie 
than  a  fee  simple  title  to  another  piece.  Besides,  as  we 
have  already  seen,  the  remedy  at  common  law  is  not  con- 
fined to  real  property  at  all,  and  the  statute  is  an  enlarging 
rather  than  a  restricting  one. 

A  vast  amount  of  valuable  lands  belonging  to  one  of  the 
most  sacred  trust  funds  of  the  state,  is  now  held  by  citizei  s 
under  leases  like  the  one  copied  in  the  petition  in  the  case 
at  bar.  The  method  of  obtaining  these  leases,  as  well  as 
the  payments  and  other  duties  necessary  to  keep  them  alive, 
are  quite  complicated.  It  is,  therefore,  not  improbable 
that  many  cases  of  conflicting  claims  under  such  leases  may 
arise,  involving  important  property  rights.  Of  such  char- 
acter is  probably  the  case  at  bar.  No  doubt,  while  the 
facts  are  of  comparatively  recent  occurrence,  all  such  con- 
flicting claims  may  be  settled  upon  terms  of  justice  and 
equity,  but  which  might  be  impossible  after  the  lapse  of 
considerable  time;  and  to  such  purpose  I  regard  the  reme- 
dy by  petition  in  the  nature  of  a  bill  quia  timet,  as  quite 
appropriate. 

Upon  the  second  point,  I  have  come  to  the  conclusion 
that  It  is  well  taken.  In  this  kind  of  action  the  plaintiff 
is  said  to  file  his  bill  quia  timet — because  he  fears.  Now 
what  does  he  fear?  Certainly  not  the  empty  boast  of  the 
defendant  that  he  has  a  right  to  the  lands  in  question;  but, 
as  we  have  seen  above,  there  must  exist  something  bearir  j; 
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the  semblance  of  a  right  in  the  defendant  which  lie  fears 
may,  unless  litigated  and  settled  now,  grow  into  and  be- 
come a  title  dangerous  to  that  of  the  plaintiff.  This  action 
is  oflen  spoken  of,  both  in  the  books  and  out  of  them,  as 
an  action  to  remove  a  cloud  from  the  plaintiff's  title^  etc. 
Ifow,  the  existence  of  this  cloud  is  the  cause  of  action , 
The  statute,  in  part  quoted  above,  also  provides  as  Ibllows: 

"Sec.  58.  All  such  pleadings  and  proofs  and  subse- 
quent proceedings  shall  be  had  in  such  action  *  *  * 
as  may  be  necessary  to  fully  settle  and  determine  tlie  qnea- 
tion  of  title  between  the  parties  to  such  real  estate,  and  to 
decree  the  title  to  the  same  *  *  *  ,"  jJqw  it  nuiy 
well  be  asked,  how  is  the  title  to  be  settled  and  determined? 
How  is  the  court  to  decree  a  certain  simulated  or  pretended 
title  to  be  no  title,  and  order  it  to  be  cancelled  or  pci^jietu- 
ally  enjoined  unless  it  is  described  in  the  pleadings?  It  h 
no  answer  to  say  that  the  defendant  should  set  forth  tfie 
nature,  character,  and  extent  of  his  title  in  his  answer.  Ho 
may  not  answer  as  in  this  case  when  any  decree  that  the 
court  might  render  would  be  ineffectual  for  the  purpose 
intended.  Under  the  old  system  of  chancery  practice,  a 
defendant  might  in  some  cases  be  compelled  to  answer,  but 
not  so  under  the  code  system.  Here  the  plaintiff  must 
state  his  case  aud  his  whole  case.  It  will  not  do  for  him 
to  set  up  a  skeleton  and  depend  upon  its  being  filled  out 
and  habilitated  by  the  answer  of  the  defendant, 

I  am  accordingly  of  the  opinion  that  the  demurrer  should 
have  l)een  susta'ned,  in  which  case  the  petition  would  doubt- 
less have  been  amended  by  setting  out  the  nature,  chiirac* 
ter,  and  extent  of  the  pretended  title  of  the  defendant,  which 
the  If  fear  may,  by  the  lapse  of  time  or  other  circumstances, 
ripen  into  a  title  dangerous  to  their  rights.  The  deci^ee  of 
the  district  court  is  therefore  reversed,  and  the  cause  re- 
manded for  further  proceedings  in  accordance  with  law. 

Reversed  and  remakdeb. 

AiiL  the  judges  concur. 
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The  Burlington  &  Missouri  River  Railroad  Com- 
pany, PLAINTIFF  IN  ERROR,  V.  ReUBEN  F.  ArMS, 
DEFENDANT  IN  ERROR. 

Bailroads:  liability  for  NON-DELrvERY  of' goods.  Certain 
household  goods  were  carried  by  a  railway  company  to  H.,  in 
this  state,  reaching  that  point  on  November  14, 1879,  and  were 
placed  in  the  company's  depot.  Soon  afterwards  the  owner  called 
for  the  goods,  but  was  informed  by  the  agent  that  they  had  not 
arrived.  Certain  friends  of  the  owner,  at  his  request,  also,  on 
the  19th,  20th,  and  about  the  22d  of  that  month,  made  a  similar 
inquiry  of  the  agent  and  were  informed  that  the  goods  had  not 
been  received.  The  depot  was  burned  November  24, 1879,  and 
the  goods  destroyed.  The  custom  of  the  railway  company  was 
to  give  notice  through  the  mail  to  all  persmis  who  were  not  reg- 
ular shippers  of  the  arrival  of  their  goodd,  but  no  such  notice 
was  sent  to  the  consignee  in  this  case.  Hdd^  That  the  railway 
company  was  liable  for  the  value  of  the  goods. 

Error  to  the  district  court  for  Adams  county.  Tried 
below  before  Gaslin,  J. 

Marquettf  Deweese  &  Hall,  for  plaintiff  in  error. 

Plaintiff  in  error  was  not  liable  as  a  common  carrier, 
but  only  as  a  warehouseman.  Hutchinson  on  Carriers,  109, 
310.  Germania  Ins.  Co.  v.  Railroady  72  New  York,  92. 
Liability  of  plaintiff  in  error  ceased  when  freight  was  re- 
moved fix)m  cars  and  placed  in  warehouse.  Francis  v. 
Dubuque  &  Sioux  CfUy  B.  R.,  25  la.,  60.  Story  on  Bail- 
ments, sec.  448.  Thomas  v.  B.  &  P.  Co.,  10  Mete.,  472. 
PlaUe  V.  Hibbard,  7  Cow.,  497.  Roberts  v.  Turner,  12 
Johns.,  232.  Notice  to  consignee  not  necessary.  2  Red- 
field  on  Railways,  52.    Angle  v.  R.  R.,  18  Iowa,  560. 

Tanner  &  Gapps,  for  defendant  in  error,  cited :  i.,  L.  & 
Y,  R.  R.  V.  Maris,  16  Kan.,  333.  Wharton  on  Negligence, 
§  571,  note.     Wood  v.  Q'ocker,  18  Wis.,  345.     3Ioses  v. 
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Railroadf  32  New  Hatnp.,  523.  Rome  E.  R.  v.  Stdlivan, 
14  Ga.,  277.  2  Waifs  Actions  and  Defenses,  60.  2  Par- 
sons on  Contracts,  194.  2  Redfield  on  Bailroads,  77. 
Hutchinson  on  Carriers,  298  and  301. 

Maxwell,  J. 

The  defendant  in  error  brought  an  action  in  the  district 
court  of  Adams  county  to  recover  the  value  of  certain 
household  goods  shipped  by  him  from  AUentdn,  Iowa,  to 
Hastings,  in  this  state,  which  were  destroyed  by  fire  in  the 
depot  at  the  latter  place  on  the  night  of  November  24, 1879. 
The  railroad  company,  in  its  answer,  states  that  the  goods 
arrived  at  Hastings  on  the  fifteenth  of  November,  1879, 
and  that  Arms  was  immediately  notified  by  letter  through 
the  post-office  at  Hastings  of  such  arrival,  and  that  on  the 
eighteenth  of  that  month  the  goods  were  placed  in  the  ware- 
house at  said  station  and  held  by  said  company  as  trare- 
housemea.  On  th^  trial  of  the  cause  in  the  court  below  a 
verdict  for  $160  was  returned,  upon  which  judgment  was 
rendered.  The  errors  assigned  in  this  court  relate  to  the 
giving  and  refusing  certain  instructions  which  will  be  con- 
sidered in  their  order. 

It  appears  from  the  testimony  that  the  goods  in  question 
arrived  at  Hastings  on  the  night  of  November  14th,  1879; 
that  Arms  had  just  removed  to  this  state,  and  resided  about 
30  miles  from  Hastings;  that  some  time  after  the  arrival 
of  the  goods,  but  before  their  destruction,  Arms  called  at 
the  B.  &  M.  depot  in  Hastings  and  inquired  for  the  goods, 
stating  that  they  needed  them  very  much,  and  was  informed 
by  the  agent  that  no  such  goods  were  there;  that  he  then 
requested  the  agent  to  take  his  address  and  notify  him 
through  the  mail  of  the  arrival  of  the  goods;  that  Arms 
requested  one  S.  E.  Morse,  a  resident  of  Hastings,  "to 
watch  the  depot '^  at  that  place  and  as  soon  as  the  goods  ar- 
rived take  them  out  to  him.  Morse  called  at  the  depot  on 
the  nineteenth  of  that  month,  and  on  inquiring  for  the 


JULY  TERM,  1883.  71 

B.  &  M.  R.  R.  Co.  y.  Arms. 

goods  was  informed  that  they  were  not  there.  He  inquired 
again  in  two  or  three  days  thereafter,  and  received  the  same 
answer.  One  Miller,  also  at  the  request  of  Arms,  called 
at  the  depot  in  Hastings,  between  seven  and  nine  o'clock 
in  the  evening  of  the  nineteenth  of  November,  1879,  and 
inquired  for  the  goods  in  question,  and  was  informed  that 
they  had  not  been  received.  He  called  again  on  the  twen- 
tieth and  again  inquired  for  the  goods,  and  was  told  that 
they  were  not  there.  This  testimony  is  not  denied  even  by 
inference,  the  agent  saying  that  he  does  not  remember. 
It  also  appears  from  the  company's  own  testimony  that  its 
custom  was  to  notify  all  persons,  who  were  not*regular 
shippers,  by  mail  of  the  arrival  of  goods,  but  fails  to  show 
tliat  notice  was  sent  in  this  case.  The  railroad  company 
asked  the  court  to  give  the  following  instruction,  which 
was  refused :  "  The  party  who  ships  goods  is  bound  to  take 
notice  of  the  time,  by  the  usual  mode  and  route  of  the  ship- 
ping the  same,  when  they  would  arrive  at  the  place  of  des- 
tination, and  it  is  the  duty  of  the  shipper  to  apply  for  his 
goods  within  a  reasonable  time  after  their  arrival  and  take 
the  same  away.  Therefore,  if  the  jury  find  from  the  evi- 
dence that  said  goods  were  shipped  from  Allenton,  in  Iowa, 
and  that  by  the  ordinary  mode  of  shipping  they  would 
have  arrived  on  or  about  the  fourteenth  day  of  November, 
1879,  and  you  further  find  that  they  did  arrive  on  the 
fourteenth  day  of  November,  1879,  and  were  then  stored 
in  defendant's  depot  or  warehouse,  and  that  plaintiflF  failed 
to  apply  for  and  get  his  goods  and  chattels  until  after  they 
were  burned  on  the  twenty-fourth  of  November,  you  will 
find  that  the  defendant  is  not  to  blame  for  not  delivering 
up  said  goods  to  plaintiff,  and  the  mere  fact  that  he  sent 
one  Miller  and  one  Morse  to  inquire  whether  the  goods 
were  there  or  not  will  make  no  difference,  unless  he  had 
authorized  one  or  both  to  pay  the  charges  on  the  same  and 
receive  the  goods  in  question." 

The  refusal  to  give  this  instruction  is  now  assigned  for 
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error.  It  is  sufficient  to  say  that  the  instruction  asked  is 
not  applicable  to  the  testimony.  The  plaintiff  below  re- 
quired the  goods,  as  he  states  in  his  testimony,  "very  bad- 
ly," being  necessary  household  goods,  and  by  himself  or 
agents  made  inquiries  almost  daily  between  the  time  of  the 
arrival  of  the  goods  at  Hastings  and  their  destruction  by 
fire,  and  received  the  invariable  answer  by  those  in  charge 
of  the  depot  that  the  goods  were  not  there.  There  was 
therefore  no  question  as  to  the  failure  of  Arms  to  apply  for 
the  goods  to  submit  to  the  jury.  And  even  if  Morse  and 
Miller  did  not  have  the  money  or  propose  to  pay  the 
charges *on  the  goods  and  take  them  away— of  which  there 
is  no  testimony — still  it  was  the  duty  of  the  agent  to  state 
to  them  in  answer  to  their  inquiries  the  fiwts  in  regard  to 
the  goods  being  then  at  the  depot.  There  is  no  error  there- 
fore in  the  refusal  to  give  thfe  instruction. 

The  court  also  refused  to  give  the  4th  instruction  asked 
for  by  the  railroad  company,  which  is  as  follows:  "The 
following  is  a  part  of  the  contract  introduced  in  evidence 
by  the  plaintiff  in  this  case,  to-wit:  'All  articles  of 
freight  arriving  at  their  destination  must  be  tal?en  away 
in  24  hours  after  being  unloaded  from  the  cars,  the  com- 
pany reserving  the  right  of  placing  the  same  in  store  at 
the  risk  and  expense  of  the  owner  if  they  see  fit  after  the 
lapse  of  that  time.'  If  the  jury  find  from  the  evidence 
that  the  goods  did  arrive  at  their  place  of  destination  on 
or  about  the  14th  of  November,  1879,  or  even  as  late  as 
the  20th  of  said  month,  and  if  you  further  find  that  they 
were  not  taken  away  by  the  plaintiff  or  some  one  for  him 
within  24  hours  after  being  so  unloaded,  then  you  will 
find  that  they  were  according  to  said  contract  held  at  the 
risk  of  the  plaintiff,  and  if  they  were  destroyed  the  loss 
would  be  the  loss  of  the  plaintiff  and  not  the  loss  of  the 
defendant;  and  the  defendant  would  not  be  liable." 

It  was  proposed  by  this  instruction  to  submit  to  the 
jury  a  number  of  questions  having  no  pertinency  to  the 
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question  at  issae.  The  testimony  shows  that  the  custom 
of  the  agents  of  the  plaintiff  in  error  at  Hastings  was  to 
notify  through  the  mail  all  persons  who  were  not  regular 
shippers  of  the  arrival  of  their  goods.  The  proof  fails 
to  show  that  any  such  notice  was  sent  to  Arms,  and  he 
was  unable  by  persistent  inquiry  by  himself  and  agents  to 
ascertain  that  the  goods  had  arrived.  Such  being  the  con- 
dition of  the  testimony,  it  would  seem  like  a  burlesque  to 
instruct  the  jury  in  effect  that  he  must  lose  the  goods  be- 
cause he  failed  to  take  them  away — goods  that  had  been  re- 
ceived ten  days  before  their  destruction  and  were  in  the 
custody  of  the  agents,  but  which  they  persistently  denied 
the  receipt  of.  The  liability  of  the  railway  company  con- 
tinued until  the  notice  had  been  given  and  a  reasonable 
time  had  intervened  to  permit  of  their  removal.  There 
was  no  error  therefore  in  refusing  to  give  the  instructior* 
No  particular  objection  has  been  pointed  out  to  the  in- 
structions given  by  the  court  on  its  own  motion,  and  they 
seem  to  have  been  quite  favorable  to  the  plaintiff  in  error. 
The  verdict  is  fully  supported  by  the  evidence,  is  right^ 
and  the  judgment  is  affirmed. 

Judgment  affikmed. 

The  other  judges  concur. 
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Herron,  defendant  in  error. 


1.  Partnership :  insolvency:  individual  creditob  of  one 
PABTNEH.  When  a  firm  is  insolvent  the  partnership  property 
will  be  applied  to  the  payment  of  the  part<ner8hip  debts^  and  an 
individnal  creditor  of  one  of  the  partners  is  not  entitled  to  be 
paid  out  of  such  property  in  preference  to  partnership  creditors. 
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2.      :    :     TBAXSFEB  BY  ONE  PABTNEB  TO  0O-PABTNEB8. 

A  transfer  of  the  interest  of  a  partner  of  an  insolvent  firm  to 
his  oo-partner  does,  not  enable  the  assignee  as  against  the  cred- 
itors of  the  firm  to  apply  the  partnership  property  to  the  pay- 
ment of  his  individual  debts. 

Error  to  the  district  court  of  Gage  county*  Tried  be- 
low before  Weaver,  J.     The  opinion  states  the  case., 

J,  E,  Bushy  for  plaintiff  in  error. 

1.  Partnership  properly  is  liable  for  partnership  debts 
before  a  dissolution  of  partnerahip,  but  after  a  dissolution 
of  the  partnership  and  a  transfer  of  the  property  by  the 
firm,  either  to  a  co-partner  or  to  any  other  person,  the 
creditors  of  the  partnership  lose  that  lien  the  law  gives 
them  upon  a  partnership  property.  Wilson  v.  KeUogg^ 
11  Ohio,  394.  Smith  t?.  Hotvard^  20  Howard's  Pr.  Eep., 
121.     Hapsgood  v.  OromweU  et  ai.,  48  111.,  64. 

2.  Whpn  a  bona  fide  sale  is  made  of  the  property  of  a 
firm  by  the  members,  before  any  proceedings  either  in  law 
or  equity  are  instituted  by  the  creditors  of  the  firm,  such 
creditors  cannot  by  any  subsequent  proceedings  acquire  a 
lien  upon  the  property  when  disposed  of.  Qwin  «.  Sdby, 
6  Ohio  State,  97. 

3.  As  the  ordinary  creditors  of  an  individual  have  no 
lien  on  his  property  and  cannot  prevent  him  from  dis- 
posing of  it  as  he  pleases,  so  the  ordinary  creditors  of  a  firm 
have  no  lien  on  the  property  of  the  tirm  so  as  to  be  able 
to  prevent  it  from  parting  with  that  property  to  whomso- 
ever it  chose.     2  Lindley  on  Part.,  654,  and  cases  cited. 

4.  A  transfer  by  a  firm  to  one  partner  bona  fide  and 
by  him  to  a  third  person  in  a  like  manner  for  a  valuable 
consideration  passes  both  the  legal  and  the  equitable  title 
to  the  property  against  the  creditors  of  the  firm.  BelJcnap 
V.  Oram,  11  Ohio,  412. 

5.  When  one  of  two  partners  retires  from  business,  re- 
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iinquishing  to  the  other  all  his  interest  in  the  partnership 
property,  the  remaining  partner  aoquires  the  same  do- 
.minion  as  if  it  had  ever  been  his  own  separate  property. 
SiMih  f?.  H<yward,  20  How.  Pr.,  121.  Story  on  Part.,  § 
^68.    HoUU  V.  iSZofey,  59  Tenn.,  167. 

2/.  Jf.  PemberUmj  for  defendant  in  error. 

1.  The  insolvency  of  the  partnership  changes  the  rule 
•contended  for  by  plaintiff.  TiWs  Case,  3  Neb.,  261. 
J'hdps  V.  McNedy,  66  Mo.,  564;  S.  C.  27  Am.  Rep.,  378. 

Tenny  v,  Johnson^  43  N.  H.,  144.  Deveau  v.  Fowler,  2 
Paige,  400.  Toplifv.  Vail,  Harrington  Ch.  (Mich.),  340. 
Menash  v.  WhUewell,  52  N.  Y.,  146,  Conroy  v.  Wooda^ 
13  Cal.,  626.  In  re  Cook,  3  Biss.,  122.  Banscm  v.  Van 
Deventer,  41  Barb.,  307.  Black  v.  Bush,  7  B.  Mon.,  210. 
ColUns  V.  Hood,  4  McLean,  186.  Hvhbard  v.  OartiSy  8 
Jowa,  1. 

2.  All  debts  due  from  the  joint  fund  must  first  be  dis- 
charged before  any  partner  can  appropriate  any  part  of 
it  to  his  own  use,  or  to  pay  any  of  hia  private  debts, 
and  a  creditor  of  one  of  the  partners  cannot  claim 
any  interest  but  such  as  belongs  to  his  debtor,  whether  his 
daim  be  founded  on  a  contract  with  a  debtor,  or  on  a  seiz- 
»are  of  the  goods  on  execution  or  attachment.  2  Lindley 
on  Part.,  1055,  note  2,  and  cases  there  cited.  Pars,  on 
Part.,  353.  Bowen  v.  Billings,  13  Neb.,  443.  In  case  at 
bar,  the  firm  being  insolvent,  Jones  had  no  interest  in  the 
firm  property  that  he  could  turn  over  to  pay  his  private 
debts. 

Maxwell,  J. 

This  is  an  action  of  replevin  brought  by  the  plaintiff 
against  the  defendant  to  recover  certain  goods  levied  upon 
by  the  defendant,  as  sheriff,  under  an  order  of  attachment. 
On  the  trial  of  the  cause  the  court  found  in  favor  of  the 
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defendant.  This  cause  is  submitted  upon  the  following- 
stipulation :  '^  It  is  hereby  stipulated  and  agreed  between 
the  parties  to  this  action  that  the  following  is  a  true  state- 
ment of  the  facts: 

"  1st.  That  from  January,  1882,  John  P.  H.  Jones  and 
OmarDeLand  were  partners,  doing  business  at  Blue  Springs,. 
Gage  county,  Nebraska,  under  the  firm  name  of  Jones  & 
DeLand. 

"  2d.  That  on  the  25th  day  of  March,  1882,  said  part- 
nership of  Jones  &  DeLand  was  dissolved  by  mutual 
consent,  notice  by  publication  in  the  Blue  Springs  Motor 
of  said  dissolution  was  given.  Said  Omar  DeLand  retired 
from  said  firm,  and  said  John  P.  H.  Jones  continued  the 
business  in  his  own  name,  and  kept  all  the  goods  belonging 
to  said  firm  and  agreed  with  the  said  DeLand  to  pay  all 
the  debts  contracted  by  said  firm. 

"  3d.  At  the  time  of  dissolution  of  said  firm  of  Jone& 
&  DeLand,  and  at  the  time  of  contracting  the  debts  to  and 
i)uying  the  goods  of  King  Bros.  &  Co.,  and  borrowing  the 
^^'250  from  plaintiff  as  hereinafter  stated,  said  firm  of  Jones 
&  DeLand  was  insolvent. 

"4th.  All  the  goods  and  property  claimed  by  plaintiff* 
in  this  action  were  purchased  by  said  firm  of  Jones  &  De 
Ijand  in  January,  February,  and  March,  1882,  from  said 
King  Bros.  &  Co.,  of  Chicago,  111.,  and  from  other  credit- 
ors, and  none  of  said  goods  have  been  paid  for,  and  that 
they  are  all  a  part  of  the  partnership  goods  received  by 
said  Jones  from  said  firm  of  Jones  &  DeLand  at  the  disso- 
hition  of  said  firm,  and  all  of  said  goods  were  obtained 
from  said  King  Bros.  &  Co.,  who  were  induced  to  sell  said 
g04xls  to  said  Jones  &  DeLand  through  fraudulent  repre- 
sentations as  to  the  amount  of  property  owned  by  said  firm 
of  Jones  &  DeLand,  and  said  false  representations  were 
made  by  said  Jones  for  the  purpose  of  obtaining  said  goods 
now  claimed  by  plaintiff  in  this  action,  but  this  plaintiff' 
knew  nothing  about  said  fraudulent  representation. 
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"  5th.  The  goods  olaimed  by  plaintiff  in  this  action  are 
held  by  the  defendant^  who  is  sheriff  of  said  county,  under 
and  by  virtue  of  an  order  of  attachment  issued  out  of  the 
district  court  of  Gage  county,  Jf  ebraska,  and  levied  by  said 
defendant  sheriff  on  said  goods,  at  the  suit  of  King  Bros. 
A  Co.,  which  suit  is  brought  in  the  individual  names  of 
members  of  said  firm  against  John  P.  H.  Jones  and  Omar 
DeLand,  and  all  the  property  claimed  by  plaintiff  ex- 
cept the  tea,  tea  caddies,  and  the  boots  were  purchased  on 
or  about  March  1st,  1882,  by  said  firm  of  Jones  &  DeLand 
from  said  firm  of  King  Bros.  &  Co.,  and  firm  of  Jones  & 
DeLand  is  indebted  to  said  firm  of  King  Bros.  &  Co.  in 
the  sum  of  $801  for  goods  purchased  by  them  of  the  said 
firm  of  King  Bros.  &  Co.  on  or  about  March  1st,  1882,  to 
obtain  pay  for  which  said  attachment  suit  is  brought. 

"6th.  Said  John  P.  H.  Jones,  during  the  continuance 
of  the  partnership  of  said  Jones  &  DeLand,  to-wit,  in  the 
month  of  February,  1882,  borrowed  $260  from  plaintiff, 
who  took  the  individual  note  of  said  Jones  for  said  debt. 
Said  money  was  not  used  for  the  benefit  of  said  firm  of 
Jones  &  DeLand,  but  for  the  sole  benefit  of  said  Jones. 

"7th.  On  or  about  the  4th  day  of  April,  1882,  after 
one  of  the  creditors  of  said  firm  of  Jones  &  DeLand  had, 
with  the  plaintiff's  knowledge  and  consent,  taken  posses- 
sion of  the  goods  sold  by  them  to  said  firm  of  Jones  &  l5e 
Land,  in  satisfaction  of  the  purchase  price  of  said  goods, 
said  John  P»  H.  Jones,  successor  of  said  firm  of  Jones  & 
DeLand,  delivered  to  plaintiff  in  this  action  the  goods 
claimed  by  plaintiff  herein  before  they  were  attached  by 
defendant  sheriff  at  the  suit  of  King  Bros.  &  Co.  in  full 
settlement  of  plaintiff's  claim  of  $250,  and  said  plaintifi 
has  no  list  of  said  property  except  that  copied  by  him  from 
officer's  return  in  said  suit. 

"  8th.  The  property  so  delivered  to  plaintiff  by  said 
John  P.  H.  Jones,  and  herein  claimed  by  plaintiff,  is  worth 
$493.95,  invoiced  at  the  cost  price  of  said  goods,  without 
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cost  of  carriage^  and  plaintiff  herein^  at  the  time  said  goods 
Were  delivered  to  him  by  said  John  P.  H.  Jones,  knew  that 
said  goods  formerly  belonged  to  said  firm  of  Jones  &  De 
Land,  and  that  said  firm,  and  each  of  the  members  there- 
of, was  insolvent.  That  some  of  the  grounds  for  attach- 
ment allied  in  the  affidavit  on  which  said  order  of  attach- 
ment issued  are  true." 

It  will  be  seen  from  the  admitted  facts  that  Roop  re- 
ceived this  partnership  property  to  the  amount  of  nearly 
twice  his  claim,  he  at  the  time  knowing  it  to  be  partner- 
ship property,  and  that  the  firm  was  insolvent.  He  was 
not  therefore  a  bona  fide  purchaser. 

The  question  here  presented  was  before  the  court  in 
TUP8  Oaae,  3  Neb.,  261.  In  that  case  a  firm  doing  busi- 
ness as  William  Till  &  Co.  dissolved  partnership  and 
divided  the  assets  of  the  firm  among  the  members  thereof^ 
and  then  claimed  the  property  as  exempt  under  the  ex- 
emption law.  The  present  chief  justice,  speaking  for  the 
court,  says  (pages  262-3) :  "But  suppose  it  were  showB. 
satisfactorily  that  the  partnership  had  terminated  by  the 
agreement  of  the  parties,  and  nothing  more,  still  the  re- 
lator would  not  be  entitled  to  hold  this  property  released 
from  the  lien  of  his  co-partner  for  the  satisfaction  of  their* 
joint  debts.  To  give  him  this  right,  he  is  required  to- 
snow  that  such  was  their  agreement,  and  that  it  was  made 
bonafde.  If  nought  but  a  bare  dissolution  be  shown,  it 
will  be  pre<*uraed  that  the  assets  of  the  firm  are  held  by 
the  member  thereof,  in  whose  possession  they  may  be 
found  clothed  with  a  trust  for  his  former  associates  to  ap- 
ply the  same  in  satisfiiction  of  the  demands  of  their  joint 
creditors.  Ex  Parte  Williams,  11  Ves.,  3.  Story  on 
Partnership,  §§  360,  361."  And  in  Bowen  v.  Billings, 
13  Neb.,  439,  it  was  held  that  in  case  of  insolvency  of" 
the  firm,  partnership  debts  are  to  be  paid  out  of  the  joint 
fund  before  any  portion  of  it  can  be  applied  to  other  pur- 
poses.   Kent  says :    "  The  joint  creditors  have  the  primary- 
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claim  iipoQ  the  joint  fund,  in  the  distribution  of  ,the  assets 
of  bankrupt  or  insolvent  partners,  and  the  partnership 
debts  are  to  be  settled  before  any  division  of  the  funds 
takes  place.  So  far  as  the  partnership  property  has  been 
acquired  by  means  of  partnership  debts,  those  debts  have 
in  equity  a  priority  of  claim  to  be  discharged;  and  the 
separate  creditors  are  only  entitled  in  equity  to  seek  pay- 
ment from  the  surplus  of  the  joint  fund  after  satisfaction 
of  the  joint  debts."     3  Kent  Com.,  64. 

This  principle  is  recognized  in  cases  where  an  execution 
for  the  separate  debt  of  one  of  the  partners  is  levied  upon 
the  partnership  property.  In  such  case  the  judgment 
creditor  cannot  IcNy  upon  the  moiety  or  undivided  share 
of  the  judgment  debtor  in  the  property,  as  if  there  were 
no  partnership  debts ;  but  his  levy  is  restricted  to  the  in- 
terest of  the  judgment  debtor  therein  after  the  adjustment 
of  the  partnership  debts."  Hankey  v,  Onrrett,  1  Ves., 
239.  Barker  v.  Goodair,  11  Id.,  85.  Muir  v,  Leitch,  7 
Barb.,  341.  Deal  v.  Boffue,  20  Penn.  State,  228.  Story's 
Eq.  Juris.,  §  677. 

A  purchaser  under  the  execution  acquires  no  right  to 
the  joint  property  so  as  to  entitle  him  to  take  it  from  the 
other  partners.  He  merely  takes  the  interest  of  the  judg- 
ment debtor  which  on  a  settlement  shall  be  found  to  exist. 
Nixon  V.  Nash,  12  Ohio  State,  647.  Story's  Eq.  Juris.* 
§  677,  and  cases  cited. 

In  the  case  cited  from  Ohio  it  is  said  (page  650) :  "  Each 
partner  holds  his  interest  in  the  joint  property  subject  to 
a  trust  for  the  partnership  creditors  and  the  claims  of  his 
his  several  co-partners;  so  that  the  beneficial  interest  of 
each  is  his  residuary  share  after  the  partnership  accounts 
are  settled,  and  their  rights  inter  seae  adjusted." 

The  uniform  current  of  authority  in  this  country^  is  in 
consonance  with  these  decisions.  If,  therefore,  in  a  sale 
upon  an  execution  against  an  individual  partner  only  his 
interest  in  the  partnership  property  after  the  settlement  of 
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the  partnership  accounts  can  be  sold,  because  the  debtor 
possesses  no  greater  interest  therein,  can  a  partner  of  an 
insolvent  firm  divest  partnership  property  of  its  distinctive 
character  by  simply  assigning  his  interest  in  the  firm  to 
his  co-partner?  A  partnership  is  a  distinct  entity,  having 
its  own  property,  debts,  and  credits.  For  the  purposes  for 
which  it  was  created  it  is  a  person,  and  as  such  is  recog- 
nized by  the  law.  And  the  credit  being  giveii  to  the  firm 
— ^in  eiFect  to  the  partners  jointly,  it  would  seem  but 
justice  that  the  goods  so  purchased  should  not  be  diverted 
to  the  use  of  an  individual  partner,  when  such  diversions 
will  have  the  eflfect  to  defraud  the  creditors  of  tlie  firm. 
It  may  be  said  the  goods  having  been  sold  to  the  firm  the 
creditors  thereby  surrendered  all  control  over  them  and 
trusted  alone  to  the  solvency  of  the  debtor  firm  for  pay- 
ment; that  the  delivery  being  complete  and  without  con- 
ditions, the  debtor  firm  could  make  what  disposition  of 
the  property  it  saw  fit.  In  a  sale  to  an  individual  upon 
credit,  in  addition  to  the  agreement  to  pay  the  debt,  there 
is  an  implied  agreement  that  the  debtor's  property  shall,  if 
necessary,  be  applied  for  that  purpose.  Now,  if  the  debt- 
or attempts  to  divert  his  propeity  from  this  purpose — ^to 
place  it  beyond  the  reach  of  his  creditors — the  law  at  once 
authorizes  its  seizure  by  attachment  to  prevent  the  credit- 
or from  being  defrauded.  So,  with  property  held  by  a 
firm,  there  is  an  implied  agreement  that  all  its  assets  shall, 
if  necessary,  be  applied  to  the  payment  of  the  firm  debts, 
and  any  diversion  of  such  assets  of  an  insolvent  firm  is  a 
fraud  upon  its  creditors.  In  other  words,  the  partnership 
property  is  a  trust  fund  to  the  extent  of  the  partnership 
liabilities,  and  to  be  applied  in  satisfaction  of  the  same. 
Egbert  v.  WoodSy  8  Paige  Ch,,  517.  Innea  v.  Lansing^  7 
Id.,  688.  Whitew^ight  v.  Simpson,  2  Barb.,  379.  This  be- 
ing so,  can  the  members  of  an  insolvent  firm  by  simply 
assigning  their  interest  in  the  property  defeat  this  trust 
and  change  the  character  of  the  property  from  partnership 
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to  tliat  of  an  individual?  If  so^  it  affords  an  easy  mode 
•of  defeating  partnership  creditors.  The  creditors  might 
saj,  we  gave  the  credit  because  the  firm  seemed  to  possess 
sufficient  assets  to  pay  its  debts  and  if  in  good  faith  they 
sre  applied  to  that  purpose  they  are  sufficient.  The  right 
of  the  members  of  a  firm^  who  as  a  firm  have  induced 
others  to  give  them  credit,  to  change  the  firm  property  to 
that  of  an  individual  member  of  the  firm,  without  the 
consent  of  creditors,  is  very  doubtful.  In  this  case  the 
partxiership  was  insolvent,  as  the  plaintiff  well  knew,  yet 
he  obtained  nearly  twice  the  amount  of  his  claim  in  part- 
nership goods.  He  was  in  no  sense  an  innocent  purchaser 
and  is  not  entitled  to  protection  as  against  the  creditors  of 
the  firm.  And  even  if  the  retiring  member  of  the  firm 
could  defeat  the  creditors  by  giving  his  consent  thereto, 
«till  no  such  consent  is  shown.  The  case  is  similar  there- 
fore to  TilTs,  supra — ^that  where  nothing  is  shown  but  a 
#  transfer  of  the  property  to  a  partner,  the  presumption  is 
that  he  holds  it  in  trust  for  the  creditors.  There  is  no 
«rror  in  the  record  and  the  judgment  is  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 


TAYiiOR  Jones,  plaintiff  in  error,  v.  The  Church 
OF  THE  Holy  Trinity,  defendant  in  error. 

1.  Justice  of  the  Peace:  jxtbisdiotion.  While  the  law  re- 
quires a  justice  of  the  peace  to  exercise  the  ftinctioiis  of  his  office 
in  the  precinct  for  which  he  is  elected  or  appointed,  yet  having 
jurisdiction  co-eztensiTe  with  the  limits  of  the  county,  a  judg- 
ment rendered  by  him  in  any  other  precinct  thereof,  is  not  void 
on  that  account. 


15      81 
f53    381 


82        SUPREME  COURT  OF  NEBRASKA, 

Jones  V.  Church  of  the  Holy  Trinity. 

-  w — — — ^— ^— — «— ^^^^— 

2.  Mechanic's  Lien:  gabnibhment:  pbiobity.  The  right 
of  a  material  man  nnder  the  mechanic's  lien  law  to  money  going 
to  a  contractor  is  superior  to  that  of  an  ordinary  creditor  nnder 
proceedings  in  garnishment. 

Error  to  the  district  court  of  liancaster  county,  Pound, 
J.,  presiding. 

S.  J.  Tutth,  for  plaintiff  in  error. 

Payment  to  Hoagland  Brothers  was  wrongful,  because 
they  had  no  claim  under  the  mechanic's  lien  law.  The 
mouey  was  owing  to  plaintiff  alone.  In  no  event  could 
they  lay  claim  imder  the  law  in  question  to  any  lien  on 
defendant's  in  error  property,  or  upon  funds  in  its  hands 
owing  the  plaintiff  in  error,  certainly  not  upon  so  much  of 
said  funds  as  has  been  ordered  paid  over  by  precedent  au- 
thority. Copdand  v.  MantoUy  22  Ohio  State,  398.  M'  Out- 
lom  V.  Richardson,  2  Handy,  275.  On  question  of  validity 
of  justice's  judgment  cited:  PhiUipa  v.  ThraUa,  26  Kan., 
780.  Freeman  on  Judgments,  119.  Case  v.  State,  5  Ind., 
1.  State  V.  AUing,  12  Ohio,  16.  Blackburn  v.  State^  3 
Head,  690.     Pepin  r.  Lachenmeyer,  46  N.  Y.,  27, 

J.  S.  Hoagland  and  M.  H,  Sessions,  for  defendant  in 
error,  on  validity  of  judgment,  cited :  State  v.  Shropshire, 
4  Neb.,  411.  Foster  v.  M' Adams,  9  Tex.,  542.  ThePeo- 
pie  V.  JEvans,  18  111.,  361.  Homes  v.  Mhtenburg,  54  111., 
203.  Durfee  v.  Grindl,  69  III,  371.  Keutzkr  v.  R.  R. 
Co.,  47  Wis.,  641.  Bigehw  v.  Stearns,  19  Johns.,  39. 
Reynolds  v.  Orvis,  7  Cow.,  269. 

liAKE,  Ch.  J. 

The  errors  complained  of  are  predicated  on  the  conclu- 
sions of  law  found  by  a  referee  to  whom  the  case  in  the 
court  below  was  sent  for  trial,  and  whose  report  was  con- 
firmed. 
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The  facts  found  by  the  referee  were  not  excepted  to. 
These,  in  so  far  as  they  bear  on  the  questions  presented  for 
our  decision^  are,  substantially: 

Ist  That  on  the  17th  of  May,  1880,  the  plaintiff  made 
a  contract  with  the  defendant  to  furnish  the  materials  and 
do  the  work  in  the  enlargement  of  its  church  building  in 
Lincoln,  which  he  did  by  himself  and  sub-contractors,  of 
whom  J.  Searing  was  one. 

2d.  That  the  defendant,  on  the  completion  of  the  work, 
settled  with  the  plaintiff  and  paid  him  in  full  therefor  with 
the  exception  of  the  sum  of  $46.17,  which  is  here  in  con- 
troversy. 

3d.  That  in  the  performance  of  said  contract  the  sub- 
contractor. Searing,  procured  from  the  firm  of  Hoagland 
Brothers  certain  materials,  amounting  in  value  to  the  above- 
mentioned  sum. 

4th.  That  on  the  10th  of  August,  1880,  at  about  the 
hour  of  noon,  Hoagland  Brothers  served  on  the  defendant 
a  copy  of  their  account  for  the  materials  so  furnished  to 
Searing,  together  with  a  written  notice  that  they  claimed  a 
lien  for  its  payment  on  said  building.  They  also  at  the 
same  time  gave  a  similar  notice  to  the  plaintiff. 

5th.  That  on  the  9th  of  August,  1880,  the  firm  of  Doo- 
little,  Gordon  &  Co.,  recovered  a  judgment  before  A.  C. 
Piatt,  a  justice  of  the  peace,  against  said  Searing  for  the 
sum  of  twenty-seven  dollars  and  costs.  That  afterwards 
such  proceedings  were  had  under  said  judgment  that  the 
plaintiff  as  garnishee,  was  ordered  to  pay  the  amount  there- 
of, on  his  admission  that  he  was  then  owing  Searing  fifty 
dollars  on  account  of  his^  work  as  such  sub-contractor. 
This  Older  was  made  a  few  hours  before  Hoagland  Broth- 
ers served  their  notice  of  lien  on  the  defendant. 

6th.  That  the  justice  of  the  peace  who  rendered  the 
Judgment  in  favor  of  Doolittle,  Gordon  &  Co.,  and  who 
made  the  order  in  garnishment,  acted  in  these  matters  out- 
side of  the  precinct  in  which  he  was  appointed  to  hold  his 
office,  although  within  the  county  of  his  jurisdiction. 
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7tb.     That  the  defendant  had,  in  pursuance  of  the  de- , 
Diand  of  Hoagland  Brothers,  paid  over  to  them  the  fiiU 
amount  of  their  aocount,  which  had  been  retained  in  the 
settlement  with  the  plaintiff. 

Under  these  facts  the  referee  found  as  his  conclusions 
of  law,  1st,  that  the  justice  of  the  peace,  having  acted  in 
Midland  precinct,  whereas  he  was  an  officer  of  Capitol  pre- 
cinct, his  judgment  and  order  in  question  were  void.  2nd, 
that  the  defendant  was  authorized  to  pay  the  account  of 
Hoagland  Brothers,  and  charge  the  plaintiff  therewitli.  3d, 
that  the  defendant  should  have  judgment  in  its  favor. 

As  to  the  first  conclusion  of  law,  we  think  the  referee 
and  court  below  were  in  error.  The  justice  of  the  peace, 
although  appointed  for  Capitol  precinct,  where  he  ought  to 
have  held  his  office,  had  jurisdiction  oo-extensive  with  the 
limits  of  Lancaster  county,  which  necessarily  covered  Mid- 
laud  precinct,  and  but  for  the  polity  of  the  law  respecting 
the  convenience  of  suitors,  witnesses,  and  others  having 
business  with  him,  could  doubtless  perform  his  official  duties 
anywhere  therein.  The  holding  of  his  office  or  place  of 
business  within  the  particular  precinct  for  which  the  jus- 
tice is  elected  or  appointed,  so  long  as  he  keeps  within 
the  county,  is  not  a  matter  respecting  his  jurisdiction,  but 
one  of  policy  and  convenience  merely,  which  those  inter- 
ested therein  may  disr^ard.  If  the  jurisdiction  of  a  justice 
of  the  peace  were  confined  to  the  jmrticular  precinct  for . 
which  he  is  elected,  it  would  doubtless  be  otherwise. 

In  the  case  of  State,  ex.  rel.  Ferguson,  v.  Shropshire,  4 
Neb.,  411,  where  this  court  required  the  defendant,  who 
was  a  justice  of  the  peace,  to  remove  his  office  to  the  ward 
in  the  city  of  Omaha  in  which  he  was  elected,  it  is  said 
that  "It  is  not  a  question  as  to  the  jurisdiction  of  a  justice 
Df  the  peace,  but  one  in  r^ard  to  the  situs  of  his  office,  or 
bis  duty  in  respect  to  the  place  where  he  shall  hold  his  of- 
fice and  exercise  its  ftmctions." 

The  constitution  of  this  state,  Art.  VI.,  §  20,  requires 
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justices  of  the  peace  to  reside  in  the  particular  Vpi'^iiict 
for  which  they  are  elected  or  appoii.t^d/^  And  inasmuch 
as  this  officer,  as  is  customary,  must  have  some  known 
place  in  which  to  exercise  the  functions  of  his  office,  it  is 
doubtless  within  the  purview  of  the  law  that  it  shall  be  in 
the  precinct  where  he  is  required  to  reside,  although  his 
jurisdiction  may,  as  it  does,  extend  greatly  beyond  it.  But, 
although  such  is  the  policy  of  the  law,  yet  if  a  justice  of 
the  peace,  r^ardless  of  his  duty  in  this  respect,  fix  his 
place  of  business  in  another  precinct  of  the  county,  and  it 
is  acquiesced  in,  we  have  no  doubt  whatever  that  his  judg- 
ments rendered  there  stand  on  the  same  footing,  and  are 
equally  as  valid  as  if  they  had  been  rendered  in  his  own 
precinct. 

But  as  to  the  'second  and  third  conclusions  of  law,  we 
think  the  referee  was  properly  sustained.  That  the  ac- 
count of  Hoagland  Brothers  against  Searing  was  just,  and 
that  the  materials  therein  mentioned  were  furnished  for 
said .  building,  were  conceded.  The  only  objection  urged 
to  its  payment  by  the  defendant  on  the  plaintiff^s  account 
is,  that  it  was  not  attested  as  the  law  required  to  make  it  a 
perfected  lien  on  the  building.  This,  however,  under  the 
circumstances  of  this  case,  is  of  no  consequence.  It  is  a 
requirement  which  the  defendant  was  at  Uberiy  to  waive, 
and  which  the  plaintiff  could  not  insist  upon  it  being  com- 
plied with.  If  there  had  been  any  dispute  as  to  the 
amount  due  on  the  account — if  the  defendant  had  retained 
and  paid  over  to  Hoagland  Brothers  more  than  was  actu- 
ally due  them  from  Searing  for  materials  furnished  for  the 
work  in  question  there  would  have  been  force  in  the  objec- 
tion.     • 

We  have  not  the  evidence  on  which  the  referee  made  his 
findings  of  fact,  but  inasmuch  as  they  are  conceded  to  be 
correct,  a  further  reference  to  them  is  unnecessary,  and  this 
payment  should  be  sustained  as  a  valid  charge  against  the 
plaintiff.     The  referee  in  his  report  says:  "That  plaintiff 
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consented  that  defendant  should  retain  the  said  $46.17 
from  the  'moneys  due  to  him,  and  that  to  said  sum  he  made 
no  claim  for  himself  except  that  the  monej  should  go 
either  to  Doolittle,  Gordon  &  Co.  or  to  Hoagland  Brothers^ 
the  one  whose  legal  right  thereto  was  strongest"  Clearly 
the  right  of  Hoagland  Brothers  was  the  stronger,  for  theirs 
antedated  that  of  Doolittle,  Grordon  &  Co.  by  some  days. 
The  materials  in  question  were  furnished  at  various  times 
betwd^  June  20ih.  and  August  8th,  and  were  a  lien  on  the 
money  going  to  the  plaintiff  for  his  work  from  the  time, 
they  were  obtained,  while  the  lien  under  the  garnishment 
attached,  as  before  shown,  on  the  9th  of  August,  1880. 

Notwithstanding  the  error  respecting  the  jurisdiction  of 
the  justice  of  the  peace,  the  judgment  on  the  merits  of  the 
case  being  conformable  to  our  views  of  the  law,  must  be 
affirmed. 

Judgment  affibmed. 

All  the  judges  concurred.  Motion  for  rehearing  of  the 
cause  was  overruled. 


Benjamin  F.  Cobb,  plaintiff  in  error,  v.  The  City 
OF  Lincoln,  defendant  in  error. 

Cities  of  the  Seoond  Class :  feibb  of  police  judges.  Citiea 
of  the  second  class  are  not  liable  for  the  fees  of  police  judges 
where,  for  non-payment  thereof,  violators  of  city  ordinances  are 
required* to  work,  as  provided  in  Sec.  31  of  the  act  incorporating 
such  cities. 

• 

Error  to  the  district  court  for  Lancaster  county.    Heard 

below  before  Pound,  J. 

-B.  D.  Steams,  for  plaintiff  in  error. 

A.  C,  Ricketts,  for  defendant  in  error. 
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LakE;  Ch.  J. 

This  is  a  petition  in  error  fj?om  Lancaster  county.  The 
ruling  complained  of  was  in  the  sustaining  of  a  general  de- 
murrer to  the  petition.  The  question  tiius  pi*eBented  is, 
simply,  whether  there  is  any  liability  on  the  part  of  the 
city  to  the  police  judge,  for  fees  adjudged  by  him  against 
violators  of  city  ordinances,  which  he  is  unable  to  collect 
from  them  in  money  in  these  cases  where,  for  non-payment 
thereof,  they  are  required  to  work,  as  provided  in  sec.  31 
of  the  act  incorporating  cities  of  the  second  class,  Comp. 
Statutes,  chap.  14.  One  of  the  provisions  of  this  section  is, 
that  whenever  a  defendant  is  committed  "  for  the  non-pay- 
ment of  a  fine  or  costs  for  the  violation  of  any  ordinance, 
he  shall  also  be  put  to  work  for  the  benefit  of  the  city,  and 
shall  be  credited  on  such  fine  and  costs  $1.50  per  day,  for 
each  day  he  shall  work.'^ 

The  only  other  provision  of  statute  bearing  directly  upon 
this  subject  is  sec.  8  of  the  same  act,  which  provides  that, 
"The  police  judge  shall  receive  the  same  fees  as  justices  of 
the  peace  for  similar  services.^' 

It  is  urged  by  counsel  that  this  provision,  especially  when 
taken  in  connection  with  the  one  first  quoted,  imports  not 
only  that  the  measure  of  this  officer's  compensation  is  the 
same  as  that  provided  for  justices  of  the  peace,  but  also  that 
he  shall  in  all  cases  receive  U,  if  not  from  persons  adjudged 
to  pay  it,  then  from  the  city  whose  officer  he  is. 

But  we  cannot  adopt  this  as  a  proper  construction  of  the 
section.  It  seems  to  us,  that  if  the  design  of  the  legislature 
had  been  to  impose  such  costs  upon  cities,  against  their  will, 
it  would  have  been  expressed  in  unmistakable  language. 
The  terms  here  toiployed,  under  the  accepted  rule  of  con- 
struction that  the  words  of  a  statute  must  be  given  their  or- 
dinary meaning,  where  it  is  not  clear  that  a  different  one 
was  intended,  have  no  such  meaning.    They  convey  no 
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snch  intention.  ''The  polioe  judge  shall  receive  the  same 
fees,"  etc.  As  ordinarily  understood,  the  word  "  same,'' 
when  used  as  it  is  here,  in  comparison,  means,  ''  Of  like 
kind,  species,  sort,  dimensions,  or  the  like ;  not  differing  in 
character,  or  in  the  qualify  or  qualities  compared ;  corres- 
ponding; not  discordant;  similar;  like/' — ^Webster.  As 
here  used,  it  has  special  reference  to  the  amount  of  com- 
pensation to  be  charged  and  paid  for  particular  services^ 
and  not  to  the  source  from  whence  it  should  come. 

And  sec.  31,  instead  of  supporting  the  claim  of  the  plain- 
tiff, rather  tends  to  confirm  the  \'iew  that  these  judges  must 
look  alone  to  defendants  for  the  costs  which  they  are  ad- 
judged to  pay,  for  if  they  fail  to  pay  them  in  money,  and 
are  compelled  to  discharge  them  by  labor,  it  shall  be  "  for 
the  benefit  of  the  ciiy,''  and  not  for  that  of  the  judges. 

Both  fines  and  costs  imposed  upon  offenders,  for  compell- 
ing payment  of  which,  in  money,  when  the  parties  can 
make  it,  efficient  means  are  provided,  are  designed  simply 
for  their  punishment.  So,  too,  are  the  imprisonment  and 
labor  which  the  law  requires  in  lieu  thereof.  This  enforced 
labor  was 'not  designed  as  a  source  of  revenue  or  profit 
merely  to  the  city,  nor  as  a  means  of  raising  the  funds  nec- 
essary for  the  payment  of  the  fine  to  the  school  fund,  and 
the  costs  to  those  entitled  to  them,  but  to  prevent  impecu- 
nious offenders  from  escaping  punishment  altogether. 

The  credit  of  one  dollaa:  and  fifty  cents  per  day,  given  to 
the  delinquent  upon  the  judgment,  has  no  particular  refer- 
ence to  the  real  value  of  his  labor,  for  that  may  be  consid- 
erably above  or  below  that  amount,  depending,  as  it  must, 
upon  such  a  variety  of  attendant  circunstances.  Indeed,  it 
may,  we  think,  be  safely  asserted,  that  such  labor  is  practi- 
cally of  but  very  little,  if  any  real  benefit  to  the  city,  be- 
yond the  expense  of  keeping  the  prisoner  while  performing 
it.  The  credit  was  intended  simply  to  graduate  the  pun- 
ishment, in  all  cases  alike,  that  must  follow  the  non-pay- 
ment, in  whole  or  in  part,  of  the  adjudged  fine  and  costs. 
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We  discover  no  intention  on  the  part  of  the  legislature  to 
require  payment  by  cities  for  this  sort  of  labor. 

Judgment  affiiimed. 

The  other  judges  concur. 


L.  F.  Lewis  et  al.,  plaintipfs  in  error,  v.  The  State 
OP  Nebraska,  dependant  in  error. 

1.  Criminal  Practice:  ikfobmation.  A  magistrate  has  no 
right  to  alter  an  information,  in  any  material  part  of  it,  without 
the  consent  of  the  person  who  made  it.  And,  if  made  with  his 
consent,  it  should  be  re- verified  before  any  ftirther  step  is  taken 
nnder  it. 


2.    :    .    But  if  such  alteration  be  made,  as  in  changing 

the  yalue  of  property  alleged  to  have  been  stolen  so  as  to  reduce 
the  offense  from  grand  to  petit  larceny,  without  a  re-verification, 
and  the  accused  go  to  trial  without  objecting  to  the  information 
for  that  reason,  the  judgment,  whether  of  acquittal  or  convic- 
tion, is  good. 

Error  to  the  district  court  for  Washington  county. 
Heard  below  before  Savage,  J.,  May  19,  1881. 

/.    Wesley  Tucker,  for  plaintiff  in  error. 

Consent  cannot  confer  jurisdiction,  nor  convert  that  into 
an  information  which  is  not  in  law.  Doyle  v.  States  17 
Ohio,  225.  No  objection  comes  too  late  which  discloses 
the  fact  that  a  person  has  been  put  to  answer  a  crime  in  a 
mode  violating  his  legal  constitutional  rights.  Id.  Nor 
can  an  information  be  changed,  even  with  consent,  so  as  to 
make  it  embrace  charges  not  presented  by  the  prosecuting 
witness  {People  v.  CampeUy  4  Parker,  Crim.  Rep.,  386), 
nor  so  as  to  change  it  in  any  material  respect.     It  is  error 
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to  change  the  averments  in  an  information.  OUy  of  Bur- 
Ungton  v.  Jamesy  17  Kansas,  221.  In  a  o-iminal  case  the 
warrant  is  the  basis  of  the  right  to  try  the  defendant  {Redr- 
mondv.  StaJUj  12  Kansas,  174  and  175),  and  in  this  case 
no  warrant  was  ever  issued,     ^aie  v.  Beebey  13  Kan.,  689. 

Isaac  Pawersy  Jr.,  Attorney  Gtneraly  for  the  State. 

If  the  record-  was  improperly  altered  or  amended  the 
defendant  should  have  applied  to  the  county  court  for  cor- 
rection of  the  same  before  going  to  trial  on  such  record, 
and  by  not  seeking  to  have  such  corrections  made,  the  de- 
fendants waived  the  right  to  afterwards  insist  that  the  fiul- 
ure  to  make  such  correction,  or  to  have  the  information 
re-sworn  to,  was  an  irr^ularity  calling  for  a  reversal  of 
the  judgment,  especially  after  they  have  called  a  jury,  per- 
mitted proof  on  behalf  of  the  prosecution  in  support  of 
the  charges  in  such  information  to  be  introduced  without 
objection,  and  on  the  part  of  defendants  in  denial  of  such 
•charges,  and  the  case  finally  submitted  to  such  jury  at  de- 
fendant's instance. 

Lake,  Oh.  J. 

The  record  in  this  case  does  not  present  the  question  dis- 
cussed by  counsel  for  the  prisoners  in  his  brief.  That 
question  is  whether  a  magistrate  may  lawfully  change  an 
information  as  to  the  allied  value  of  the  property  stolen, 
fix)m  grand  to  petit  larceny,  and  then,  without  its  being 
again  sworn  to,  force  the  accused  to  go  to  triat  upon  it 
Clearly,  he  may  not.  A  magistrate  has  no  right  to  alter 
an  information  in  any  material  part  of  it  without  the  con- 
sent of  the  person  who  made  it  And  even  when  done 
with  his  consent,  it  should  be  re-verified  before  any  further 
step  is  taken  under  it.  Where  an  information  is  found  to 
be  defective  in  any  respect  a  better  practice  than  to  change 
it  is  to  make  an  entirely  new  one  on  which  the  further 
prosecution  of  the  case  may  proceed. 
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Eespecting  the  change  in  question^  the  transcript  from 
ihe  county  judge  shows  that  after  the  accused  had  been 
brought  before  him^  and  while  in  lawful  custody  under  a 
•charge  of  grand  larceny,  he  changed  the  complaint  to  one 
for  a  '*  misdemeanor/'  But  it  was  "not  re-sworn  to,"  nor 
was  "  any  new  warrant  issued  for  the  re-arrest  of  the  defend- 
Kats"  Thereupon  the  prisoners,  by  their  attorney, "  moved 
that  they  be  discharged,  for  the  reason  that  the  court  has 
no  jurisdiction  over  the  parties/'  This  motion  was  over- 
ruled and  an  exception  taken,  and  the  overruling  of  it  is 
now  assigned  for  error. 

From  this  it  will  be  observed  that  the  only  reason  given 
for  the  motion  was  that  the  court  had  "no  jurisdiction''  over 
the  prisoners,  and  that  in  overruling  it  the  judge  decided 
simply  that  he  had.  In  this  decision  there  was  no  error, 
for  the  reason  that  the  prisoners  were  then  in  the  presence 
of  the  magistrate,  under  a  lawftd  arrest,  by  virtue  of  a 
warrant  duly  issued  charging  them  with  the  commission  of 
a  criminal  offense.  And  although  the  complaint  on  which 
the  warrant  issued  was  changed,  as  stated,  yet  no  objection 
being  made  to  it  on  that  account,  it  will,  nevertheless,  sup- 
port a  conviction  for  the  offense  which  it  now  charges. 
The  fidlure  to  object  in  the  first  instance  must,  after  trial 
and  judgment,  be  r^arded  as  an  assent  to  the  change,  which 
cannot  afterwards  be  withdrawn.  The  court  certainly  had 
jurisdiction  of  the  accused,  for  if  the  result  of  the  trial  had 
been  an  acquittal  instead  of  a  conviction,  it  could  not  be 
successfully  contended  that  the  judgment  would  not  have 
been  a  complete  bar  to  another  prosecution  of  them  for  the 
same  larceny. 

If,  as  now  appears  from  the  assignments  of  error  and 
the  brief  of  counsel,  the  motion  to  discharge  were  based  on 
the  change  in  the  affidavit,  that  matter  should  have  been 
brought  to  the  attention  of  the  magistrate  by  a  particular 
mention  of  it  as  the  ground  of  objection  to  going  to  trial 
^pon  it.     Although  it  is  the  undoubted  right  of  oneiic- 
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cused  of  crime  to  insist  upon  a  sworn  complaint^  yet  if  he 
go  to  trial  on  one  that  is  not  sworn  to  without  objection 
for  that  reason,  the  judgment,  whether  of  acquittal  or  con- 
viction, is  good.  The  objects  of  the  complaint  are:  FiraL 
To  furnish  the  magistrate  who  is  to  issue  the  warrant  of 
arrest  with  prima  fade  evidence  that  an  offense  has  been 
committed,  and  by  whom.  Second.  To  inform  the  ac- 
cused when  arrested,  in  a  responsible  manner,  of  what  ho 
is  charged,  so  that  he  may  be  prepared  to  meet  it  on  the 
trial.  Third.  To  guard  against  unfounded  and  unjust  ac- 
cusations. And  it  has  be^n  found  that  these  objects  are 
best  assured  by  requiring  the  complaint  to  be  made  under 
the  responsibilities  of  an  oath  or  aflBrmation;  therefore  the 
law  requires  it.  But  if  the  accused  see  fit  to  waive  the 
benefit  of  the  oath,  and  go  to  trial  on  an  unverified  com- 
plaint, it  will  not  affect  the  result.  There  is  no  error  in 
the  record  of  which  the  prisoners  can  now  be  heard  to  com* 
plain,  and  the  judgment  of  the  district  court  affirming  that 
of  the  county  court  must  be  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 


Henry  W.  Kuhns,  plaintiff  in  error,  v.  Charles 
Bankes  and  Julius  Treitschke,  defendants  in. 

ERROR. 

1.  Negotiable  Instruments.     The  indorsement  and  deliveiy 

of  a  negotiable  promissory  note  secured  by  mortgage  carries  with, 
it  the  security. 

2.  Verdict  against  Evidence.     When  a  verdict  is  against  the 
^  clear  weight  of  evidence  it  will  be  set  aside. 
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Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Neville,  J.  The  opinion  contains  a  com- 
prehensive summary  of  the  evidence. 

Congdoriy  ClarJcson  &  Hvmi^  for  plaintiff  in  error. 

1.  The  petition  in  the  foreclosure  suit  alleges  ownership 
in  Kuhns  of  the  Noyes  note  and  mortgage.  This  is  a 
mere  formal  allegation^  for  the  purposes  of  suit^  and  an 
effort  was  made  by  Kountze,  as  appears  from  his  testimony, 
to  have  this  allegation  corrected  in  accordance  with  the 
facts.  There  is  not  a  particle  of  testimony  which  goes  to 
show  that  the  note  and  mortgage  were  assigned  in  pay- 
ment of  the  note  sued  upon,  and  Bankes  is  the  only  witness 
who  swears  that  such  assignment  was  made  in  payment  of 
renewal  note^  and  then  only  in  response  to  a  leading  ques- 
tioD  on  the  re-direct  examination.  The  burden  of  proof 
is  on  the  defendants,  and  the  weight  of  evidence  is  clearly 
ill  favor  of  plaintiff  and  against  the  verdict,  and  the  verdict 
ought  to  have  been  set  aside.  Fried  v.  Remington,  5  Neb., 
525.  Holland  v.  Griffith,  13  Id.,  472.  Smith  v.  Evans, 
Id.,  314.  Dunbar  v,  Briggs,  Id.,  332.  McDougaU  v. 
Oiacomini,  Id.,  431. 

2.  When,  in  consequence  of  a  misstatement  of  the 
pleadings,  an  instruction  has  a  tendency  to  confuse  or  mis- 
lead the  jury,  it  is  good  ground  for  a  new  trial.  Howell 
&  Gibson  v.  Sewing  Machine  Co.,  12  Neb.,  177.  Mut. 
Hail  Ins.  Co.  v.  Wilde,  8  Neb.,  431.  Mathewson  v.  Burr, 
6  Neb.,  312. 

3.  When  the  jury  are  misdirected,  the  presumption  is 
that  they  were  misled,  and  the  verdict  is  erroneous.  Noi/es 
r.  Shepard,  30  Me.,  173.  Thatcher  v.  Jones,  31  Me., 
628,  634. 

4.  A  wrong  instruction  is  not  cured  by  the  subsequent 
giving  of  a  proper  one.     Wasson  v.  Paimer,  13  Neb.,  376. 
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E.  M.  JSarUett,  for  defendants  in  error,  contended  that 
the  assignment  of  the  note  and  mortgage  was  a  solemn 
agreement  between  the  parties  reduced  to  writing,  that  had 
they  been  assigned  as  collateral  securiiy  the  parties  would 
have  so  'stated  in  the  written  assignment,  and  the  mortgage 
and  note  would  have  been  treated  as  collateral,  which 
never  has  been  the  case.  The  attempt  now  to  vary  a 
written  contract  at  this  late  day  by  parol  testimony  is  con- 
trary to  law  and  the  justice  of  the  case.  .1  Greenleaf  Evi- 
dence, §  87.  Kuhns,  through  his  agent,  Kountze,  and 
attorney  Hartigan,  admit  that  Kuhns  purchased  the  note 
and  mortgi^.  Bankes  and  Treitschke  testify  the  note 
and  mortgage  were  assigned  to  Kuhns  in  payment  of  the 
Bankes  and  Treitschke  note.  These  admissions^  repeat- 
edly confirmed  by  them,  have  been  acted  upon  by  both 
Bankes  and  Treitschke,  who  never  derived  any  benefit 
from  the  transaction,  and  they  are  protected  and  the 
plaintifi"  is  estopped  from  claiming  anything  against  the 
defendant.  1  Greenleaf  on'Evidence,  §  207,  The  purchase 
will  be  treated  as  payment  according  to  the  agreement 
Poff  V.  Gallagher,  3  E.  D.  Smith,  507.  Taking  a  third 
person's  note  in  payment  of  a  prior  debt  fairly  is  payment. 
Edwards  on  Bills  and  Notes,  185.  Payment  of  a  note  is 
not  necessarily  a  payment  of  money,  but  that  is  payment 
which  the  parties  contract  shall  be  accepted  as  payment 
Hoffman  v.  Walker ,  26  Gratt,  316.  2  Daniel  on  N^oti- 
able  Instruments,  §  1221.  Checks  or  notes  may  be  taken 
as  absolute  payment  for  an  antecedent  debt  by  an  agree- 
ment, whether  so  or  not  is  a  question  for  the  jury.  2  Daniel 
on  Negotiable  Instruments,  636,  note.  Edwards  on  Bills 
and  Notes,  206  and  207. 

Maxwell,  J. 

In  September,  1879,  one  Noyes,  a  resident  of  Cass  coun- 
ty, represented  to  Bankes  that  he  desired  to  enter  into  the 
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grain  business  with  parties  in  Chicago^  and  required  about 
$800  to  enable  him  to  do  so.  He  thereupon  proposed  to 
Bankes  to  give  him  his  note  for  $1600,  secured  by  a  mort- 
gage upon  his  homestead  in  Cass  county  as  security  for  the 
loan.  Bankes  and  Noyes  jointly  employed  an  attorney  to 
examine  the  title  to  the  property  and  prepare  the  papers. 
The  title  being  found  to  be  good,  Bankes  accepted  the 
proposition.  Noyes  thereupon  took* the  mortgage  prepared 
by  the  attorney  to  Cass  county,  signed  his  own  name  to 
the  same,  and  forged  his  wife's  name  thereon,  and  that  of 
the  justice  of  the  peace  to  the  acknowledgment.  He  then 
returned  to  Omaha  and  delivered  his  note  for  $1600  and 
the  forged  mortgage  to  Bankes.  The  original  note  and 
mortgage  are  in  the  record,  and  as  the  question  of  assign  • 
ment  is  a  prominent  feature  in  the  case,  it  will  be  well  to 
copy  the  note.  It  is  as  follows : 
"  $1600.00.  Omaha,  Neb.,  August  18th,  1879. 

"Ninety  days  after  date,  we,  or  either  of  us,  promise  to 
pay  Charles  Bankes  or  order  one  thousand  six  hundred 
dollars,  for  value  received,  payable  at  the  Omaha  National 
Bank,  Omaha,  Nebraska,  with  interest  at  ten  per  cent  per 
annum  from  date  until  paid.  This  note  is  secured  by  a 
mortgage  of  even  date  herewith. 

«E.  Noyes." 

This  note  was  indorsed  by  Bankes,  and,  with  the  mort- 
gage, delivered  to  Herman  Kountze  as  collateral  security 
for  the  payment  of  a  note  for  $800,  signed  by  Bankes  and 
Treitschke,  the  loan  being  made  by  them  for  Noyes.  At 
this  time  it  is  evident  that  Bankes,  Treitschke,  the  attorney 
who  prepared  the  mortgage,  and  Kountze  believed  the 
mortgage  to  be  genuine;  but  soon  afterwards  the  attorney 
was  notified  by  Noyes  himself  that  the  mortgage  was  a 
forgery.  At  the  instance  of  this  attorney,  an  attorney  at 
Plattamouth  was  employed  to  foreclose  the  mortgage,  the 
object  apparently  being  to  test  the  question  of  its  validity. 
The  action  was  commenced  in  the  name  of  Kuhns.  who 
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through  KouDtze  had  made  the  loan;  and  the  Plattsmouth 
attorney,  evidently  supposing  that  the  mortgage  was  genu- 
ine, requested  Kountze  to  procure  a  formal  assignment  of 
the  same  from  Baukes  and  Treitschke.  A  formal  assign- 
ment was  made  by  Bankes  and  Treitschke  to  Kuhns,  as 
they  allege,  upon  the  condition  that  they  were  to  be  re- 
leased from  all  liability  upon  the  $800  note.  On  the  trial 
of  the  foreclosure  suit,*  the  court  found  that  the  mortgage 
was  a  forgery  and  fraudulent  and  void,  but  found  the  note 
to  be  genuine  and  rendered  judgment  thereon  for  the  sum 
of  $1946.66  against  Noyes.  An  execution  was  duly  issued 
on  the  judgment  and  returned  unsatisfied.  An  action  was 
thereupon  commenced  by  Kuhns  upon  the  note  of  Bankes 
and  Treitschke.  As  a  defense  to  the  action  they  plead 
that  they  were  released  from  all  liability  on  the  note  at  the 
time,  and  as  a  consideration  for  assigning  the  Noyes  mort- 
gage to  Kuhns.  On  the  trial  of  the  cause  a  verdict  was 
returned  in  favor  of  the  defendants,  and  judgment  rendered 
thereon.  A  number  of  errors  are  assigned  in  this  court, 
the  principal  one  being  that  the  verdict  is  against  the 
weight  of  evidence. 

The  testimony  shows  that  the  note  and  mortgage  were 
duly  delivered  to  Kountze  as  collateral  security  for  the 
$800  loan.  This  was  an  assignment  of  them  to  the  extent 
of  the  loan  and  interest  thereon.  A  mortgage  of  real  estate 
may  be  assigned  orally,  by  mere  delivery  for  a  valuable 
consideration,  and  the  same  rule  applies  to  any  ehose  in 
action.  Ford  v.  tituari^  19  Johns.,  342.  Briggs  v.  Dorr, 
Id.,  95.  Dawson  v.  ColeSy  16  Id.,  51.  Runyon  v,  Merae-- 
reau,  11  Id.,  534. 

The  rule  in  such  cases  is  stated  by  a  late  writer  as  fol- 
lows :  "  If  no  writing  passed,  the  assignment  of  a  debt  may 
be  proved  by  parol,  even  though  there  was  an  agreement 
unperformed  to  give  a  written  transfer.  It  is  sufficient 
proof  of  a  parol  assignment  that  some  evidence  of  the 
debt,  such  as  a  bond  or  mortgage,  or  a  transcript  of  judg- 
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ment,  or  a  note  held  for  the  debt  or  part  of  it,  was  deliv- 
ered to  the  assignee  by  the  assignor  with  intent  to  trans- 
fer the  title  to  the  demand/'  Abbott's  Tr.  Ev.,  2. 
Hooker  v.  Eagle  Bank,  30  New  York,  83.  Doremua  v. 
WiUiama,  4  Hun.,  458.  12  Am.  Law  Eeg.,  61.  So  the 
assignment  of  a  negotiable  promissory  note,  secured  by 
mortgage,  carries  with  it  the  security.  Webb  v.  Hosd- 
tony  4  Neb.,  808,  and  cases  cited.  And  in  Daniel  on 
Negotiable  Instruments,  557-8,  it  is  said:  "The  assign- 
ment of  a  debt  by  whatever  form  of  transfer,  carries 
with  it  any  bill  or  note  by  which  it  is  secured,  and  the 
<x)nver8e  of  the  proposition  is  equally  true,  that  the  trans- 
fer by  indorsement  or  assignment  of  a  bill  or  note  carries 
with  it  all  securities  for  its  payment,  whether  a  mortgage 
or  otherwise.''  This  being  so,  the  formal  assignment  in 
writing  of  the  mortgage  amounted  to  nothing,  and  gave 
Kiihns  no  additional  rights  to  those  that  he  |)ossessed  by 
the  indorsement  of  the  note,  and  delivery  of  the  same  with 
the  mortgage.  A  material  circumstance  in  connection  with 
the  alleged  ajgreement  is  entirely  unexplained.  Thus,  the 
allied  agreement  is  said  to  have  been  made  with  Koimtze 
in  the  bank — in  effect  that  he  agreed  to  surrender  the  $800 
note  of  the  defendants,  and  look  solely  to  Noyes  and  the 
mortgaged  property,  in  consideration  of  their  making  the 
assignment.  The  assignment  was  made  as  desired;  why 
then  was  the  note  not  delivered  to  the  defendants  in  fulfiU- 
mrat  of  the  alleged  agreement?  That  it  was  neither  claimed 
nor  demanded  is  a  strong  circumstance  tending  to  show 
that  the  alleged  agreement  never  existed.  The  fact,  too, 
that  since  the  assignment  they  have  admitted  their  liability 
upon  the  note,  and  promised  to  pay  the  same,  is  wjll  nigh 
conclusive  upon  that  point.  Considerable  stress  is  laid 
upon  the  fact  that  Kountze  paid  the  Plattsmoutli  attorney 
bis  fees  for  the  attempted  foreclosure  of  the  Noyes  mort- 
age. Even  if  Kountze  had  employed  the  attorney, 
which  the  proof  &ils  to  show,  he  had  a  right  to  do  so.     In 
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fact,  the  Noyes  note  a,nd  mortgage  were  placed  in  his  hand& 
for  the  very  purpose  of  being  subjected  to  the  payment  oi 
the  defendants'  note.  The  action  of  foreclosure  was  insti- 
tuted for  the  purpose  of  subjecting  such  security  to  the  pay- 
ment of  the  same,  and  every  effort,  so  far  as  appears,  wa? 
made  by  the  plaintiff  and  his  agents  to  collect  the  amount 
due,  or  some  portion  thereof.  So  far  as  appears,  the  plain- 
tiff and  his  agent,  Kountze,  have  acted  in  the  utmost  good 
faith  throughout  the  entire  transaction.  The  verdict  i* 
against  the  clear  weight  of  evidence,  and,  with  the  judg- 
ment, must  be  set  aside,  and  a  new  trial  awarded. 

Reversed  and  remanded. 

The  other  judges  concur. 


Aaron  Palmer,  plaintiff  in  error,  v.   W.  Eoss- 
wltcherly,  defendant  in  error., 

1.  Statute  of  Frauds :    evidence.    Testimony  of  a  parol  prom- 

ise to  pay  for  a  stove,  given  to  the  jury  ^vithout  objection,  was 
withdrawn  and  excluded  by  the  court  on  the  ground  that  the- 
promise  was  to  pay  the  debt  of  another,  and  not  being  in  writing, 
was  within  the  statute  of  tends.  Evidence  examined  and 
promise,  SM,  Not  within  the  statute. 

2.  Practice,    ffdd,  aUoj  That  it  is  not  good  practice  to  permit  tes- 

timony to  be  given  without  objection,  and  then  ask  to  have  it. 
excluded. 

3.    .    Ordinarily  where  an  objection  to  testimony  is  not  mad» 

when  it  is  offered,  and  before  it  has  gone  to  the  juiy,  it  should 
be  deemed  waived. 

Error  to  the  district  court  for  Nemaha  county.    Tried 
below  before  Pound,  J. 
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William  T.  Rogers  and  D.  H.  Mercer,  for  plaintiff  in 
error,  cited:  Clapper  v.  Poland,  12  Neb.,  69.  Lavyrence 
V.  Fox,  20  N.  Y.,  268.  Dtoyer  v.  Oibson,  16  Wis.,  580. 
Calkins  v.  Chandler,  36  Mich.,  323.  Young  v,  French,  35 
Wis.,  111.  Hoover  v.  Morris,  3  Ohio,  56.  Wright  v. 
M'CuMy,  67  Mo.,  134.  Fitzgerald  v.Morrissey,  14  Neb., 
198. 

Osbom  &  Taylor,  for  defendant  in  error,  cited :  Ander^ 
son  V.  Dams,  9  Vt.,  136.  Fkidy  v.  Roberts,  17  111.,  506. 
Westhamer  v.  Peacock,  2  la.,  528.  Stemburg  v.  OaUanofi, 
14  la.,  259.  Broum  v.  Weber,  38  N.  Y.,  187.  Gower  v. 
Stewart,  40  Mich.,  747.  Stewart  v,  Campbell,  4  Am. 
Repts.,  296. 

Lake,  Ch.  J. 

Of  the  errors  complained  of,  the  primary  one  is  that  of 
the  county  court,  committed  in  ruling  upon  the  admissibil- 
ity of  testimony  offered  to  show  a  promise,  by  one  R. 
Hatchett,  to  pay  for  a  stove  purchased  by  his  wife,  on  her 
own  credit  from  the  witness  Richards.  The  claim  of  Rich- 
ards upon  Hatchett  for  the  stove  had  been  transferred  to 
tjie  plaintiff  in  error. 

The  action  in  the  county  court  was  brought  by  the  de- 
fendant in  error  on  a  due  bill,  not  negotiable,  duly  assigned 
to  him  by  said  Hatchett,  to  whom  the  plaintiff  in  error  had 
given  it.  There  was  no  dispute  as  to  the  amount  still  un- 
paid on  the  due  bill;  the  question  was,  simply,  as  to  the 
liability  of  Hatchett  for  the  stove.  If  he  were  liable  to 
Richards  for  the  stove,  the  account  therefor  having  been  as- 
signed to  the  plaintiff  in  error,  it  was  a  good  set-off  to  the 
due  bill,  jn'o  tanto. 

As  before  stated,  the  stove  was  purchased,  at  first,  by 
Mrs.  Hatchett,  on  her  own  credit  This  is  not  disputed. 
At  the  time  of  the  purchase,  she  was  living  with  her  hus- 
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bandy  and  the  stove  was  taken  to  his  house,  where  it  was 
used,  and  still  remains,  as  the  evidence  shows. 

Shortly  after  getting  the  stove,  Mrs.  Hatchett,  it  seems, 
separated  from  her  husband  leaving  it  in  his  possession, 
unpaid  for.  But  she  went  to  Kichards,  '^and  asked  him  to 
take  back  the  stove,"  which  he  agreed  to  do,  upon  her 
promise  to  pay  for  its  use  while  she  had  it.  She  told  Rich- 
ards where  the  stove^was,  and  requested  him  to  see  Hatch- 
ett about  it.  Accordingly,  Richards,  as  he  testified,  went 
to  Ebitchett,  who  still  had  the  stove,  to  see  about  it.  Hatch- 
ett said  to  him,  that  he  could  not  do  without  the  stove,  and 
would  pay  him  for  it 

The  plaintiff  in  error  testified  that  after  the  account  was 
transferred  to  him  by  Richards,  Hatchett  admitted  to  him 
that  it  "  was  correct,'^  and  "  that  he  would  pay  it  sometime, 
but  was  not  able  to  pay  it  then."  This  admission,  he  says, 
was  made  on  the  occasion  of  a  presentation,  by  Hatchett,  of 
the  due  bill  for  payment,  and  before  its  transfer  to  the  de- 
fendant. 

And  Hatchett  himself,  who  was  called  for  the  defendant 
in  error,  swore,  that  '^  Richards  came  to  him,  and  wanted 
to  know  about  the  stove,"  He  at  first,  it  seems,  "told 
Richards  that  he  didn't  care  about  the  stove,  as  he  could 
get  one  cheaper."  But  finally  he  said  to  him  that  "if  he 
would  leave  it,  he  would  pay  for  it  some  time,"  but  he  could 
not  do  it  then.  With  that  Richards  went  away,  leaving 
the  stove,  which  Hatchett  still  retains. 

Ailer  this  testimony  respecting  Hatchett's  promises  to 
pay  for  the  stove  had  gone  to  the  jury  without  objection  as 
it  seems,  it  was,  on  motion  of  the  attorney  of  the  defendant 
in  error,  withdrawn  by  the  court  and  wholly  excluded  from 
their  consideration,  for  the  reason  that  the  promise  was  not 
in  writing.  This  ruling  was  made  on  the  supposition  that 
Hatchett's  agreement  was  to  pay  the  debt  of  his  wife. 
This,  however,  was  an  erroneous  view  of  it.  Fairly  con- 
sidered, the  testimony  shows  that  the  sale  from  Richards 
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to  Mrs.  Hatchett  was  rescinded  by  his  assenting  to  take 
the  stove  back,  upon  her  promise  to  pay  for  its  use;  and 
that  the  subsequent  arrangement,  by  which  Hatchett  prom- 
ised to  pay  for  the  stove  if  I^ichards  "would  leave  it"  with 
him,  created  a  new  debt  for  which  Mrs.  Hatchett  was  in 
no  respect  liable.  When  Richards  went  to  Hatchett  to  see 
about  the  stove,  it  was  his  own  by  virtue  of  the  arrange- 
ment he  had  made  with  Mrs.  Hatchett,  and  he  could  and ' 
probably  would  have  taken  it  away,  but  for  the  re-sale  to 
the  husband. 

But,  even  if  the  original  sale  had  not  been  rescinded;  and 
the  promise  of  Hatchett  had  been,  directly,  to  pay  his  wife's 
debt — in  other  words,  if  the  promise  had  been  clearly  within 
the  statute  of  frauds,  the  motion  to  take  the  testimony  from 
thq  jury  ought  to  have  been  overruled,  for  the  reason  that 
the  objection  to  it  came  too  late.  Eisdey  v.  Malchow,  9 
Neb.,  174.  It  is  not  good  practice  to  permit  testimony  of 
this  description  to  be  given  without  objection,  and  then  ask 
to  have  it  excluded.  Ordinarily,  when  an  objection  to  tes- 
timony is  not  made  when  it  is  offered,  and  before  it  has 
gone  to  the  jury,  it  should  be  deemed  waived ;  especially  so 
where,  as  in  this  case,  the  party  objecting  has  given  sub- 
stantially the  same,  and  a  portion  of,  the  testimony  objected 
to.  Browne  on  Frauds,  §  135.  Montgomery  v.  Edwards^ 
46  Vt.,  151.    Am.  Reports,  618. 

For  these  reasons  the  judgment  of  the  district  and  county 
courts  must  be  reversed  and  the  cause  remanded  to  tlie 
county  court  for  a  new  trial. 

Reversed  and  remanded. 

The  other  judges  concur. 
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Lucy  F.  Scubder,  appellee,  v.  Moses  W.  Sargent, 

APPELLANT,  AND  JoHN  G.  ElLINWOOD,  APPELLEE. 


1.  Furchaaer  pendente  lite.    A  purchaser  of  land  under  a 

judgment  subsequentiy  opened,  as  provided  in  sec.  82  of  tbe 
code  of  civil  procedure,  is  not  a  purchaser  pendente  Zi(e,  although 
he  make  his  purchase  after  the  motion  to  open  the  judgment  is 
filed,  and  notice  thereof  given  to  the  plaintiff. 

2.    .    Under  this  section  an  action  cannot  properly  be  said  to 


be  pending  between  the  rendition  and  opening  of  the  judgment 

Appeal  from  the  district  court  of  Lancaster  county. 
The  plaintiff  had  judgment  before  Pound,  J.,  in  the  district 
court  of  Cass  county  on  the  2l8t  day  of  November,  1879, 
declaring  the  title  to  the  north  half  of  the  northwest  quar- 
ter of  section  30,  in  township  11  north,  of  range  9  east  in 
.  Cass  county  to  be  in  her,  and  that  defendant  Sai^nt  had 
no  interest  therein.  On  the  7th  day  of  January,  1880,  Sar- 
gent by  his  attorneys  served  a  notice  on  plaintiff  of  a' mo- 
tion to  open  the  said  judgment  under  sec.  82  of  the  civil 
code.  On  the  Slst  day  of  January,  1880,  plaintiff  conveyed 
the  land  to  EUinwood.  At  the  April  term,  1880,  the  mo- 
tion of  Sargent  to  open  the  judgment  was  sustained  and  he 
let  in  to  defend.  EUinwood  was  admitted  as  a  defendant, 
the  cause  taken  on  change  of  venue  to  Lancaster  county, 
and  on  a  trial  at  the  May  term,  1883,  in  that  county,  judg- 
ment was  entered  in  favor  of  EUinwood.    Sargent  appeals. 

Brown  <fe  Ryan  Broa.y  for  appellant  Sargent,  on  the 
subject  of  lis  pendens,  cited :  BenneiJfa  Lessees  v,  Williams^  5 
Ohio,  462.  Harman  v.  Byram,  11  W.  Va.,  611.  Ameri- 
can JExchange  Bank  v.  Andrews^  12  Heisk,  306.  Steele  v. 
Taylor,  1  Minn.,  274.  WaJts<m  v.  Wdson,  2  Dana  (Ky.), 
410.  Dresser  v.  Wood,  15  Kan.,  344.  Rider  v.  Kelso,  53 
Iowa,  367.  Center  v.  Bank,  22  Ala.,  743  and  757.  AUen 
V.  Poole,  53  lAiss.,  333.     Sugden  on  Vendors,  281,  285. 
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AUen  V,  Morris,  5  Vroom  (N.  Y.),  169.  HmU  v.  Haven, 
52  N.  H.,  162.  TUton  v.  Cofidd  et  al,  93  U.  8.  (3  Otto), 
163.  1  Story's  Equity,  406.  As  against  the  other  parties 
to  the  suit,  his  purchase  having  been  made  while  the  mo- 
tion to  open  was  pending,  and  after  service  of  notice  of  the 
motion,  he  and  his  purchase  are  treated  as  if  they  ne\  er  had 
existence.  The  subsequent  opening  of  the  case  by  the  order 
of  the  court  for  defense,  was  a  mere  formal  matter  and  the 
date  of  such  opening  is  immaterial.  Whenever  Sargent  had 
filed  his  answer,  affidavit  as  to  publication,  and  want  of  ac- 
tual notice,  and  his  motion,  and  given  notice  to  the  opposite 
party,  his  right  to  defend  was  complete,  and  under  the 
statute  the  court  could  not  deny  or  abridge  it.  Brawn  v. 
Conger,  10  Neb.,  234.     Savage  v.  Aiken,  14  Neb.,  316. 

A.  C.  Riohetta,  for  appellee  Ellinwood,  cited :  Brotan  v. 
Conger,  10  Neb.,  238.  Taylor  v.  Boyd,  3  Ohio,  338.  Lud- 
low V.  Kidd,  3  Ohio,  641.  Wade  on  Notice,  §§  337  and 
377,  inclusive.     Page  v.  Waring,  76  N.  Y.,  463. 

Lake,  Ch.  J. 

This  case  must  be  disposed  of  by  a  consideration  of  the 
right  of  a  purchaser  in  good  faith  of  land  under  a  judg- 
ment subsequently  opened  pursuant  to  sec.  82  of  the  code 
of  civil  procedure,  and  reversed.  The  merits  of  that  }udg- 
ment,  as  between  the  original  parties  to  the  suii,  a^e  not 
involved  in  this  inquiry. 

The  section  in  question  provides  that:  "A  party  against 
whom  a  judgment  or  order  has  been  rendered,  without  other 
service  than  by  publication  in  a  newspaper,  may,  within 
five  years  after  the  date  of  the  judgment  or  order,  have  the 
same  opened  and  be  let  in  to  defend;  before  the  judgment 
or  order  shall  be  opened,  the  applicant  shall  give  notice  to 
the  adverse  party  of  his  intention  to  make  such  an  appli- 
oation,  and  shall  file  a  full  answer  to  the  petition,  pay  all 
costs,  if  the  court  require  them  to  be  paid,  aud  make  it  ap- 
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pear  to  the  satisfaction  of  the  court,  by  affidavit,  that,  duriug^ 
the  i>endeiicy  of  the  action  he  had  no  actual  notice  thereof 
in  time  to  appear  in  court  and  make  his  defense;  but  the 
title  to  any  property,  the  subject  of  the  judgment  or  order 
sought  to  be  opened,  which  by  it  or  in  consequence  of  it 
shall  have  pass^  to  a  purchaser  in  good  faith,  shall  not  be 
affected  by  any  proceedings  under  this  section,"  etc. 

It  is  urged  on  behalf  of  the  appellant,  as  a  proper  con- 
struction of  this  section,  that  to  be  within  its  purview  a 
I)urc'haser  must  acquire  the  title  before  the  application  i& 
made  to  open  the  judgment.  In  other  words,  that  if  he 
acquire  it  afterwards,  although  in  good  faith,  he  takes  it 
pendenip  lite  and  is  not  protected.  Under  this  theory  it  i& 
claimed  that,  inasmuch  as  Ellinwood  bought  the  land  after 
ihc  motion  to  open  the  judgment  had  been  filed  and  notice 
thetxof  ^iveu  to  the  plaintiff,  he  is  outside  of  the  statute 
ana  bound  by  the  result. 

Lui  we  cannot  so  hold.  It  is  doubtless  true  that  a  pur- 
chaser pendente  lite  acquires  no  better  title  than  that  of  his 
grantor  is  judged  to  be.  And  if  that  which  his  grantor 
ap]>eai^l  to  have  be  found  defective,  the  judgment  is  the 
exact  measure  of  his  own  under  the  purchase. 

According  to  all  of  the  authorities  the  action  in  question 
ceased  to  be  pending  upon  the  rendition  of  the  judgment 
in  November,  1879,  whereby  the  title  to  the  property  was 
found  to  be  in  Mi's.  Scudder,  the  grantor.  When  was  it 
again  jxinding?  Surely  not  until  by  the  opening  of  that 
judgment  the  controversy  which  it  had  settled  was  renewed. 
This  did  not  occur  until  the  following  April,  and  in  the 
meantime  Ellinwood  had  invested  his  money  in  the  land  on 
the  faith  of  the  judgment. 

The  judgment  rendered  in  November  was  a  final  judg- 
ment, nor  does  the  fact  that  it  was  liable  to  be  opened  or 
reversed  by  proceedings  in  error  deprive  it  of  that  charac- 
ter. It  fixed  the  rights  of  the  parties  to  it,  and  their  priv- 
ies; and  while  it  stood — until  it  was  opened  and  the  contro- 


JULY  TERM,  1883.  10& 

Roggencamp  y.  Convene. 

veray  renewed,  the  action  cannot  properly  be  said  to  have 
been  pending  within  the  meaning  of  the  statute.  We  see- 
no  reason  for  disturbing  the  judgment,  and  it  will  be  af- 
firmed. 

Judgment  affirmed. 

The  other  judges  concur. 


William  Roggencamp,  appellant,  v.  J.  N.  Converse 

ET  AL.,  appellees. 
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1.  Practice:    JITBY  tbial.    In  an  action  brought  to  remove  a 

cloud  ih>m  title  to  land,  the  conrt  may  bnt  is  not  bound  to  give 
a  jury  trial. 

2.  Adverse  FoBsesBion:    evidencb.    In  such  an  action,  where 

the  title  relied  on  by  the  plaintiff  is  that  given  by  the  statute  of 
limitations  for  adverse  possession  during  the  statutory  time,  a 
deed  in  fee  of  the  land  ftom  the  plaintiff  to  the  defendant,  given 
more  than  ten  years  before  the  bringiDg  of  the  action,  is  compe- 
tent evidence,  in  connection  with  a  parol  lease  taken  by  the 
plaintiff  from  the  defendant,  to  show  that  the  possession  was  not 
adverse. 

3.     .    Where  possession  is  such  as  admits  the  existence  of  a 


higher  title,  to  which  it  is  subservient,  it  is  not  adverse  to  that 
titie. 

On  the  11th  of  March,  1882,  Roggencamp  brought  suit 
in  the  district  court  of  Lancaster  county  against  Joel  N. 
Converse,  Anna  E.  Converee,  and  David  S.  Gray,  trustee 
of  J.  N.  Converse  &  Co.,  claiming  title  by  adversfe  posses- 
sion for  more  than  two  years  to  the  following  described 
lands :  So  much  of  the  west  half  of  the  west  half  of  the 
north-east  quarter  of  section  number  ten,  township  number 
eight,  range  number  eight  east,  as  lies  north  of  the  center 
line  of  what  was  and  is  known  as  the  Midland  Pacific  rail- 
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yraj.  Also  so  much  of  the  west  half  of  the  east  half  of  the 
north-east  quarter  of  section  number  ten^  in  township  num- 
ber eight  north,  of  range  number  eight,  as  lies  north  of  the 
oenter  line  of  what  was  and  is  known  as  the  Midland  Pacific 
railway.  Also  so  much  of  the  west  half  of  the  west  half 
of  the  north-west  quarter  of  section  number  ten,  township 
number  eight,  of  range  number  eight,  as  lies  north  of  the 
-center  line  of  what  was  and  is  known  as  the  Midland  Pa- 
cific railway,  except  the  right  of  way,  forty  feet  wide,  upon 
the  north  side  of  the  center  line  of  said  Midland  Pacific 
railway  on  each  of  the  above  described  pieces  of  land. 
Also  a  strip  of  land  two  hundred  feet  wide,  upon  the  south 
side,  fifty  feet  at  right  angles  from  the  eastern  line  of  the 
«aid  Midland  Pacific  railway,  conmiencing  at  the  west  line 
of  the  north-east  quarter  of  section  number  ten,  township 
number  eight,  of  range  number  eight,  and  extending  east- 
wardly,  parallel  with  said  center  line,  and  fifty  feet  then 
from  twenty-one  hundred  and  eighty  feet  (2,180  feet). 
Defendants  answered,  setting  up  a  general  denial,  and  al- 
leged title  under  a  deed  from  Roggencamp  and  wife,  filed 
for  record  March  31,  1871, at  which  time  Converse  "took 
possession  of  a  part  of  said  land,"  the  consideration  in  the 
deed  being  the  sum  of  "one  dollar"  and  "of  a  regular 
station  for  business  upon  the  north-east  quarter  of  section 
ten  or  the  north-west  quarter  of  section  eleven,  township 
eight,  range  eight  east,  in  said  county,  by  the  Midland 
Pacific  railway,  as  well  as  for  the  benefits  growing  out 
thereof  to  the  public  generally,"  and  "to  the  grantors  in 
particular."  Defendants  had  judgment  below  before  Gas- 
UN,  J.,  sitting  for  Pound,  J.,  and  plaintiff  appeals. 

JT.  D.Rhea  and  Foxworthy  &  Son,  for  appellant,  on 
right  to  trial  by  jury,  cited:  HorbcLohv.  Miller^  4  Neb.,  31. 
Comp.  Stat.,  §  280,  p.  567.  On  question  of  adverse  posses- 
sion contended:  1.  Two  persons  cannot  hold  constructive 
possession  of  land  at  the  same  time.     3  Washburn,  124. 
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Hodges  v.  Eddy,  38  Vt.,  327  and  344.  Faugkt  v,  Holway, 
50  Me.,  24.  2.  One  may  acquire  title  by  advei'se  posses- 
sion, by  making  the  entry  under  a  contract  to  lease  or 
purchase.  Comp.  Stat.,  §  8,  p.  287.  Sumner  v.  Stevens,  6 
Met.,  338,  and  authorities  cited.  MalUmer  v.  Dimmick,  4 
JBarb.,  566.  Ashley  v.  Ashley,  4  Gray,  200.  3.  The 
plaintiff  herein  has  been  in  actual  occupancy  of  the  land, 
<5lear,  definite,  positive,  and  notorious,  for  the  period  pre- 
scribed by  statute.  His  possession  has  been  continued  ad- 
verse and  exclusive  to  that  part  of  land  so  claimed,  and  of 
which  plaintiff  took  possession  immediately  after  the  exe- 
cution of  his  deed  to  defendant,  and  the  evidence  shows 
that  the  said  plaintiff  went  into  possession  with  intent  to 
claim  title  to  the  same,  and  that  he  has  appropriated  the 
profits  thereof  under  a  claim  of  right  which  we  think  is 
strong  proof  of  title  by  adverse  possession.  Ford  v.  Wilson, 
35  Miss.,  504.  Owen  v.  Morton,  24  Cal.,  376.  MoNamee 
V.  Mordand,  26  Iowa,  109. 

0,  P.  Mason,  for  appellees. 

Plaintiff  was  not  entitled  to  jury  trial.  Smith  v.  Ander- 
son, 20  Ohio  State,  7&  Larkin  v.  Wils<m,  28  Kan.,  513. 
On  adverse  possession,  cited :  Sparrow  v.  Hovey,  44  Mich., 
63.  TTwmpson  v.  Felton,  54  Cal.,  547.  Alexander  v. 
Folk,  39  Miss.,  755.  French  v,  Pearce,  8  Conn.,  439. 
Jackson  v.  Johnson,  5  Cow.,  92.  Jackson  v,  Schoonmako^, 
2  Johns.,  234. 

Lake,  Ch.  J. 

This  case  comes  here  by  appeal  from  the  district  court 
for  Lancaster  county.  The  plaintiff  claims  that  he  was  er- 
roneously denied  a  jury  trial.  There  is  no  error  in  the 
ruling  of  the  court  below  in  this  particular.  The  action 
was  brought  to  remove  a  cloud  alleged  to  be  resting  on  the 
plaintiff^s  title  to  land  of  which  he  claimed  to  be  the  own- 
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er  in  fee,  and  was,  therefore,  an  equitable  one,  in  which  the 
court  might  but  was  not  bound  to  give  a  jury  trial.  Code, 
§§  280-281.     Harral  v.  Gray,  10  Neb.,  186. 

It  is  claimed  also  that  the  finding  and  judgment  are  not 
supported  by  the  evidence;  and  in  this  connection,  that  a 
deed  in  fee  simple  of  the  premises  from  the  plaintiff  and 
his  wife  to  Joel  N.  Converse,  one  of  the  defendants,  wa» 
improperly  admitted  in  evidence  in  defense  of  the  action. 
The  objection  made  to  the  admission  of  this  deed  was,  that 
it  was  '^  immaterial  and  irrelevant,  and  not  connected  with 
this  case  at  all."  That  it  can  be  seriously  urged  that  thi» 
objection  should  have  been  sustained  is  not  a  little  surpris* 
ing. 

In  the  endeavor  to  make  out  his  case,  the  only  title  ta 
the  land  which  the  plaintiff  sought  to  show  in  himself  was- 
that  of  possession.  He  claimed  simply  that  he  had  occu- 
pied it  adversely  to  the  defendants  for  ten  years  and  up- 
waixis,  and  that,  consequently,  whatever  claim  they  had  ix> 
it  was  barred  by  the  statute  of  limitations. 

The  due  execution  and  delivery  of  this  deed  to  Converse 
was  abundantly  proved ;  in  reality  it  was  admitted.  And 
it  was  under  this  deed  that  the  defendants  asserted  their 
claim  to  the  ownership  of  the  land.  They  claimed  on  the 
trial,  and  produced  an  abundance  of  evidence  to  show  that 
the  plaintiff's  possession  was  simply  as  lessee  under  the 
title  conveyed  by  the  deed,  and  not  in  hostility  to  it.  The 
deed  was  both  competent  and  material  evidence,  not  only 
as  showing  the  character  of  the  defendants'  title,  but  as- 
being  strongly  cori'oborative  of  the  oral  testimony  given  to^ 
the  fact  that  about  the  time  of  its  execution  the  plaintiff 
had  fully  recognized  the  ownership  of  Converse  under  it,, 
by  becoming  his  tenant. 

The  evidence  is  not  only  sufficient  to  sustain  the  find- 
ings of  the  district  court  upon  it,  but  it  leaves  no  doubt 
whatever  as  to  the  fact  that  the  plaintiff's  possession  was 
such  as  admitted  the  existence  of  a  higher  title  to  whir»h 


JULY  TERM,  1883.  109 

Sandwich  Mfg.  Co.  v.  Shlley. 
I  —  -         — 

it  was  subservient ;  therefore  it  was  not  adverse  to  that  title. 
Jackaon^  ex.  dem.  SwartwoiUf  v.  Johnson,  5  Cow.,  74.  The 
judgment  is  right,  and  it  will  be  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


The  Sandwich  Manufacturing  Company,  plaintiff 
IN  ERROR,  V.  Samuel  L.  Shiley,  defendant  in 

ERROR. 

1.  Principal  and  Agent:  authobity  of  agent.  The  un- 
authorized act  of  an  agent,  when  ratified  bj  the  principal,  is 
equally  binding  as  though  embraced  within  the  scope  of  the 
agent's  power,  and  when  the  issue  in  a  cause  turns  upon  the 
authority  of  an  ^ent,  and  there  is  testimony  tending  to  prove 
the  ratification  by  the  principal  of  the  act  of  such  agent,  con- 
stituting the  cause  of  action,  the  verdict  of  a  jury  finding  such 
act  to  be  the  act  of  the  principal  will  not  be  disturbed. 

%  Instructions  to  Jury:  setting  aside  yebdict.  It  is  the 
duty  of  a  court  to  instruct  the  jury  in  the  law  of  the  case, 
whether  requested  so  to  do  by  counsel  or  not,  and  when  it  fails 
to  do  so,  and  the  jury  find  a  verdict  which,  upon  a  view  of  the 
whole  case,  is  clearly  wrong,  such  verdict  will  be  set  aside  and  a 
new  trial  ordered.  But  otherwise  when,  upon  a  general  view  of 
the  case,  the  verdict  seems  to  be  right. 

Error  to  the  districtcourt  for  York  county,  where  the 
cause  had  been  brought  on  appeal  from  the  county  court. 
In  1881,  Shiley  bought  of  the  Sandwich  Manufacturing 
Company,  through  H.  M.  Miller,  the  agent  of  said  com- 
pany, an  Adams  &  French  harvester.  He  gave  his  note 
in  part  payment  and  a  second-hand  Marsh  harvester  for 
the  balance.     This  was  sold  by  Miller  to  another  party. 
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The  machine  bought  by  Shiley  was  warranted  but  failed,, 
and  was  returned  by  him  and  his  notes  delivered  up,  but 
the  company  refused  to  return  the  second-hand  machine^ 
and  notified  Shiley  that  it  knew  nothing  about  it  and  that 
he  would  have  to  look  to  Miller  for  the  same  as  it  did  not 
recognize  auy  trade  Miller  had  made  for  old  machines. 
Hence  this  action  to  recover  its  value  as  well  as  a  sum. 
paid  by  Shiley  for  freight  on  the  machine  purchased  by 
him.  Verdict  bdow  in  county  court  for  Shiley.  Defend- 
ant  company  appealed  to  the  district  court  where,  on  trial 
before  George  W.  Post,  J.,  and  a  jury,  verdict  and  judg- 
ment were  in  Shiley's  fevor. 

Scott  &  Frank,  for  plaintiff  in  error,  cited :  Nichoh  v.. 
HaU,  4  Neb.,  215.  Ladd  v.  Hildebrandt,  27  Wis.,  144. 
3  Greenleaf,  429.     1  Wait's  Actions  and  Defenses,  227. 

Sedgwick  &  Power ,  for  defendant  in  error,  cited :  Fwrna^ 
V.  Franhman,  6  Neb.,  429.  Story  Agency,  §§  19,  126. 
Bloomer  v.  Denman^  12  111.,  240.  Doan  v.  -Duncan,  IT 
Id.,  272.     2  Kent  Com.,  621,  et  seq.,  and  notes. 

Ck)BB,  J. 

There  can  be  no  doubt  of  the  correctness  of  the  position 
of  the  counsel  for  plaintiff  in  error  in  their  brief  that  the- 
authority  of  Miller,  the  agent,  to  bind  the  plaintiff  com- 
pany was  restricted  to  the  sale  of  a  certain  kind  of 
machine  and  did  not  extend  to  the  purchase  of  .an  old 
one.  But  it  is  clearly  proven  that  the  said  agent  assuming 
to  act  for  his  principal  did,  in  point  of  fact,  take  an  old 
machine  from  the  defendant  in  error  in  part  payment  for  a 
new  one  purchased  by  defendant  from  plaintiff  in  error. 
It  is  also  in  proof  that  the  said  agent  sold  the  old  machine- 
in  the  name  of  his  principal  and  there  is  testimony  tending 
to  prove  that  the  principal,  plaintiff  in  error,  accepted  and 
appropriated  the  proceeds   of  sudi   sale.     The  principal,. 
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though  not  bound  by  the  acts  of  the  agent  outside  of  the- 
scope  of  his  agency,  was  nevertheless  competent  to  ratify 
them,  and  when  ratified  by  the  principal  such  acts  were  as 
binding  upon  the  principal  as  though  embraced  in  the 
letter  of  the  agent's  authority. 

Plaintiff  in  error  also  makes  the  point  that  the  court 
erred  on  the  trial  of  this  cause  in  failing  to  instruct  the 
jury  upon  the  law  of  the  case.  Upon  turning  to  the  bill 
of  exceptions  we  find  the  following :  "  At  the  close  of  the 
trial  the  parties  having  no  instructions  to  be  submitted, 
the  counsel  for  the  defense  asked  the  court  to  instruct  the 
jury  on  the  law  in  the  case.  The  court  declined  so  to  da 
for  the  reason  that  he  has  not  had  time  to  write  any  in- 
structions in  the  case.  To  the  refusal  of  the  court,  to  in- 
struct the  jury  as  asked,  the  defendant  excepts. '^ 

It  is  undoubtedly  the  duty  of  the  judge  presiding  at  a 
trial  to  instruct  the  jury  upon  the  law  of  the  case  which  is 
to  be  observed  by  them,  and  should  a  case  arise  in  which 
it  shall  appear  from  the  record  that  the  jury  has  taken  a 
wrong  view  of  the  law  applicable  to  the  case,  and  where 
the  judge  has  foiled  to  instruct  them,  whether  requested  by 
counsel  or  not,  this  court  would  not  hesitate  to  grant  a  new 
trial.  But  when  it  is  apparent  that  without  instructions 
the  jury  has  come  to  a  correct  conclusion,  no  error  lies* 
See  Proffat  on  Jury  Trials,  §  311,  and  authorities  there  cited. 
We  think  the  verdict  and  judgment  about  right,  and  they 
should  not  be  disturbed. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


^™« 
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Frank  P.  Thompson,  plaintiff  in  error,  v.  David 
R.  Stetson,  defendant  in  error. 

1.  Pleading:    petition  on  an  account.    The  action  was  on  an 

account,  a  copy  of  which  was  attached  to  and  made  a  part  of  the 
petition.  The  account  was  between  the  plaintiff  in  error  and  F. 
L.  Stetson  &  Ck>.,  and  showed  a  balance  in  favor  of  the  latter. 
There  being  no  assignment  of  the  account  by  F.  L.  Stetson  &  Co. 
to  David  R.  Stetson,  the  defendant  in  error,  nor  any  allegation 
showing  ownership  in  him,  Heidy  That  the  petition  would  not 
support  the  judgment  in  his  favor. 

2.  Attachment :    succeeding  orders  of.    Several  orders  of  at- 

tachment in  an  action  may  be  issued  at  the  same  time,  or  in 
succession ;  but  in  such  case  only  a  single  affidavit  is  necessary. 


Error  to  the  district  court  for  Cass  county, 
low  before  Pound,  J. 


Tried  be- 


T.  B.  Wikon  and  if.  H.  SessityM,  for  plaintiff  in  error. 

Smith  &  Beesmij  for  defendant  in  error. 

Lake,  Ch.  J. 

The  plaintiff  in  error  was  defendant  in  the  court  below. 
The  judgment  of  which  he  here  complains  was  rendered 
on  default,  under  a  service  by  publication.  The  cause  of 
action,  as  alleged,  was  an  account  stated,  a  copy  of  which 
was  attached  to  and  made  a  part  of  the  petition.  An 
inspection  of  this  account,  however,  shows  that  it  is  not 
between  the  plaintiff  and  defendant  in  error,  but  between 
F.  L.  Stetson  &  Co.  and  the  plaintiff  in  error.  No  connec- 
tion between  F.  L.  Stetson  &  Co.  and  the  defendant  in  error 
respecting  this  account  is  shown.  By  what  right  the  latter 
seeks  to  enforce  the  payment  of  it  does  not  appear.  There 
is  no  assignment  of  the  ownership  by  F.  L.  Stetson  &  Co. 
to  David  R.  Stetson  either  alleged  or  shown.  For  aught 
that  is  disclosed  by  the  record,  F.  L.  Stetson  &  Co.  are 
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still  the  owners  of  it,  and  could  recover  the  amount  due 
thereon  from  the  plaintiff  in  error.  Such  being  the  char- 
iu;te]M)f  the  petition  it  will  not  support  the  judgment. 

Besides  the  objection  that  the  petition  fails  to  state  a 
cause  of  action  in  favor  of  the  defendant  in  error,  it  is 
urged,  as  a  ground  for  a  reversal  of  the  judgment,  that  the 
affidavit  for  the  attachment  was  not  filed  until  after  the  or- 
der was  issued.  There  is  no  ground  whatever  for  this  ob- 
jection, which  is  made,  perhaps,  upon  a  mi^ppreheusion  of 
the  steps  taken  in  the  case.  There  was  an  affidavit  for  an 
attachment  filed  on  the  6th  of  March,  1882,  the  same  day 
on  which  the  order  that  was  afterwards  quashed  was  issued. 
The  order  in  question  was  sued  out  on  the  30th  of  June  fol- 
lowing, and  required  no  additional  affidavit,  and  none  for 
it  was  in  &ct  filed.  The  first  affidavit  was  sufficient  to  sup- 
port it.  -  The  affidavit  filed  on  the  3d  of  July  was  not  for 
an  attachment,  although  it  is  so  designated  by  the  clerk  of 
the  court ;  it  was  simply  preliminary  to  making  service  by 
publication.  The  affidavit  filed  on  the  6th  of  March  is  in 
all  respects  conformable  to  the  requirements  of  the  law. 
Several  orders  of  attachment  "  may,  at  the  option  of  the 
plaintiff,  be  issued  at  the  same  time,  or  in  succession ;  but 
such  only  as  have  been  executed  shall  be  taxed  in  the  costs, 
unless  otherwise  directed  by  the  court."  Code,  §  202.  In 
such  case,  however,  but  one  affidavit  is  necessary. 

For  the  single  reason  that  the  judgment  is  not  supported 
by  the  petition,  it  must  be  reversed,  and  the  case  remanded 
to  the  district  court  for  further  proceedings  conformable  to 
law. 

Reversed  and  remanded. 

The  other  judges  concur. 


10 
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John  A.  Buckstafp  et  al.,  appellees  v.  John  J. 
Dunbar  et  al.,  appellants. 

Siechanic'8  lien.  Upon  the  fiicts  stated  in  the  opinion,  ffeld^That 
the  parties  famishing  material  for  the  erection  of  a  dwelling 
house  were  entitled  to  a  mechanic's  lien  thereon. 

Appeal  from  Lancaster  county.     Heard  below  before 
Pound,  J. 

0.  P.  Mason,  for  appellant. 

Burr  &  Marshall,  for  appellee  Buckstaff. 

Harwood&  Ames,  for  appellees  Hoagland  Brothers. 

Maxwell,  J. 

On  the  2<1  day  of  November,  1880,  one  William  Pound 
held  a  contract  of  purchase  from  the  state  for  the  north 
half  of  the  south-east  quarter  of  sec.  10,  township  8,  range 
6  east  of  6th  p.m.,  the  contract  price  being  the  sum  of 
$720,  one-tenth  of  which  had  been  paid.  On  that  day  he 
went  to  Mr.  Buckstaff's  lumber  yard,  in  Lincoln,  and  repre- 
sented to  him  that  he  was  the  owner  of  the  land  above  de- 
scribed and  desired  to  purchase  lumber  to  erect  a  house  for 
a  home  on  said  land ;  he  wanted  $500  or  $600  worth.  On 
that  and  the  succeeding  day  lumber  to  the  amount  of  $261 
was  sold  to  him  by  Buckstaff,  being  carried  away  by  the 
teams  of  the  appellant.  Being  unable  to  obtain  more  lum- 
ber from  Buckstaff,  Pound,  on  the  4th  of  November  of  that 
year,  applied  to  Hoagland  Brothers,  of  Lincoln,  and  stated 
that  he  was  going  to  erect  a  dwelling  on  his  farm  near  Cen- 
terville-— giving  the  above  description  of  the  land,  and  de- 
sired to  purchase  lumber,  which  he  would  jxiy  for  within 
sixty  days.     Lumber  to  the  amount  of  $279.46  was  there- 
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upon  sold  to  him^  being  delivered  between  that  time  and  the 
17th  of  the  month,  the  lumber  being  hauled  by  Mr.  Dun- 
bar's teams.  On  the  5th  of  November  of  that  year,  Dun- 
bar, in  answer  to  an  inquiry  by  Hoagland,  said  "that 
Pound  was  all  right,  and  we  would  get  our  money  without 
doubt.''  Hovey  &  Peek  also  filed  a  lien  for  hardware 
sold  to  Pound,  the  amount  claimed  being  $37.50.  These 
parties  filed  mechanics'  liens  upon  the  interest  of  Pound  in 
the  land  and  buildings  thereon,  and  this  action  is  brought 
to  foreclose  the  liens.  Pound  makes  no  defense.  Dunbar 
claims  to  have  purchased  the  land  in  question  from  Pound 
about  the  middle  of  October,  1880,  the  assignment  of  the 
certificate  being  dated  November  2d  of  that  year,  and  the 
consideration  being  the  sum  of  $200,  to  be  paid  as  here- 
after stated.  And  he  further  claims  that  Pound  was  to 
erect  the  house  in  question  at  his  own  cost  and  expense  for 
the  sum  of  $600,  Pound  to  "be  permitted  to  reside  therein 
with  his  family  for  one  year  after  its  completion.  He 
therefore  alleges  that  the  lumber  and  material  being  sold 
to  Pound  upon  his  individual  responsibility  the  property 
in  controversy  is  not  subject  to  a  mechanic's  lien.  On  the 
trial  of  the  cause  the  court  rendered  judgment  against 
Pound  for  the  amount  of  the  claims  and  ordered  the  house 
and  the  interest  of  Dunbar  in  the  premises  to  be  sold  to 
satisfy  the  same.     Dunbar  appeals  to  this  court. 

It  appears  from  the  testimony  that  the  only  party  who 
had  possession  of  the  premises  at  the  time  of  the  sale  and 
assignment  of  the  certifi<'ate  of  purchase  was  Pound,  and 
that  such  possession  continued  without  interruption  until 
after  the  house  was  erected.  It  also  appears  that  Dunbar 
paid  the  carpenters  for  building  the  house,  Pound  stating 
that  he  was  unable  to  do  so.  The  testimony  fails  to  show 
that  Dunbar  notified  any  of  these  material  men  that  he 
was  the  owner  of  the  premises,  although  he  knew,  or  at 
least  had  cause  to  know,'that  the  lumber  and  material  were 
being  furnished  to  Pound,  upon  the  belief  that  Pound  was 
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the  owner  of  the  same.  Suppose  Mr.  Dunbar  had  pur- 
chased a  horse  or  other  personal  property  of  Pound,  and 
without  a  change  of  possession  or  any  act  to  indicate  s. 
change  of  ownership  had  permitted  Pound  without  objec- 
tion to  sell  or  mortgage  such  property  to  one  who  purchased 
or  took  a  mortgage  on  the  property  in  good  faith,  could 
%:  Dunbar  assert  his  ownership  over  that  of  such  purchaser  or 

mortgage?    That  he  could  not  I  believe  all  the  cases  agree. 
In  1  Greenleaf  Ev.,   §   207,  the  rule  is  thus  stated: 
Admissions,  whether  of  law  or  fact,  which  have  been  acted 
»^  .  upon  by  others,  are  conclusive  against  the  party  making 

1^^  them  in  all  cases  between  him  and  the  person  he  has  thus 

influenced.  It  is  of  no  importance  whether  they  were 
made  in  express  language  to  the  person  himself,  or  implied 
from  the  open  and  general  conduct  of  the  party.  For  in 
the  latter  case  the  implied  declaration  may  be  considered 
as  addressed  to  every  one  in  particular  who  may  have  oc- 
^' .  casion  to  act  upon  it.     In  such  cases  the  party  is  estopped  on 

P'  grounds  of  public  policy  and  good  faith  from  repudiating  his 

i;  own  representations.     The  rule  is,  that  a  party  who  negli- 

1^;  gently  or  culpably  stands  by  and  allows  another  to  contract 

I"  on  the  faith  and  understanding  of  some  fact  which  he  can 

^{  contradict,  cannot  dispute  that  fact  in  an  action  against  the 

p*  person  whom  he  has  assisted  in  deceiving ;  as,  where  a  vendor 

\"  is  held  out,  or  is  suffered  to  hold  himself  out  as  authorized, 

%r  ,  the  owner  is  concluded.     Stephem,  v  Baird,  9  Cow.,  274. 

%:  Pickering  v.  Bush,  15  East.,  38.     Dyer  v.  PearaoUy  3  B. 

I  and  C,  38.    In  the  case  under  consideration,  Dunbar  not 

t'.  only  failed  to  state  to  these  parties  that  he  had  purchased 

'^l  the  premises,  but  assured  the  Hoaglands  that  Pound  was 

y  all  right  and  they  would  receive  their  pay.     To  permit  a 

;«  party  to  acquire  property  in  this  manner,  of  which  others, 

>  with  his  tacit  approval,  had  been  defrauded,  would  be  a  re- 

;i  proach  upon  the  law.     Pound  was  not  a  builder,  as  Dun- 

bar was  well  aware,  and  it  is  very  clear  that  he  could  not 
have  purchased  the  lumber  upon  credit  except  upon  the 
supposition  that  he  was  the  owner  of  the  land. 
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The  case  differs  from  that  of  DooliUh  v.  Ooodrichy  13 
Neb.,  296.  In  that  case  one  McLelland,  a  builder,  pur- 
chased lumber  on  his  own  account  to  erect  a  house  for  one 
Francis  Goodrich.  There  was  no  pretense  that  the  house 
was  to  be  erected  for  McLelland,  and  the  only  question  for 
determination  was  whether  or  not  McLelland  was  the 
agent  of  Goodrich,  and  the  court  held  that  he  was  not. 

A  material  fact  in  this  case  is  the  consideration  paid  by 
Dunbar  to  Pound.  It  appears  from  Dunbar's  testimony 
that  he  sold  one-half  of  a  stallion  to  Pound  for  the  sum  of 
$600.  Of  this  sum  $200  was  to  be  applied  in  payment  of 
the  land,  and  $400  to  be  payment  of  the  house.  *  It  also 
appears  that  the  $400  was  secured  by  a  chattel  mortgage 
on  the  horse.  He  testifies  that  the  mortgage  was  given  up 
to  Pound  after  the  erection  of  the  house,  and  that  the 

matter  was  then  settled  in  full.     He  afterwards  states  that 

* 

in  July,  1881,  he  wrote  to  Pound  "to  bring  the  horse 
back  and  fix  or  there  would  be  trouble;"  that  Pound 
thereupon  brought  the  horse  back  and  he  gave  him  a 
mule  and  $200  for  his  interest.  Dunbar  thus  in  fact  paid 
but  little  more  than  the  value  of  Pound's  interest  in  the 
land  as  agreed  upon  by  the  parties  themselves.  It  is  very 
clear  that  justice  has  been  done,  and  the  judgment  is  in  all 
things  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 
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Edward  Collingwood,  plaintiff  in  ebbor,  v.  The 
Merchants  Bank,  defendant  in  e^ror. 

1.  Pleading :  petition  on  account.    The  pioTisions  of  section 

129  of  the  code,  which  provides  in  effect  that  a  plaintiff  may  set 
out  in  his  petition  a  copy  of  the  account  or  instrument  sued  on, 
with  all  credits,  and  allege  that  there  is  due  thereon  from  the 
defendant*  to  the  plaintiff  a  specified  sum,  is  permissive  merely. 

2.  Banks:  parol  aobbement  concerning  drafts.    One  C,  a  de- 

positor, purchased  sight  drafts  at  a  hank  to  pay  for  cattle  that 
he  expected  to  purchase  in  Colorado.  At  the  same  time  he  made 
a  parol  i^greement  with  the  bank  that  if  he  did  not  purchase 
cattle  he  might  return  the  drafts  to  the  bank  and  receive  credit 
for  the  amount  thereof  with  interest  HM,  That  the  parol  agree- 
ment was  valid,  and  did  not  contradict  the  written  agreement,  as 
it  merely  showed  the  purpose  for  which  the  drafts  were  procured 
and  delivered. 

8.    : :  liability  of  holder.   Where  sight  drafts  were 

purchased  under  an  agreement  that  if  not  used  for  a  specified 
purpose  they  could  be  returned  to  the  bank  drawing  the  same 
and  credit  given,  the  drafts  being  drawn  in  April,  the  drawee 
being  solvent  until  July  of  that  year,  but  no  presentment  was 
made  at  any  time,  nor  any  offer  to  return  the  drafts  to  the  bank 
until  the  succeeding  December,  ffeldj  That  as  the  drafts  had 
neither  been  presented  nor  returned  to  the  bank  in  a  reasonable 
time  the  holder  must  bear  the  loss. 

Error  to  the  district  court  for  Saline  county.  Heard 
below  before  Weaver,  J. 

Brown  &  Ryan  Bros.^  for  plaintiff  in  error,  cited :  Cbwi- 
meroial  Bank  v.  HugheSy  17  Wend.,  94.  Chitty  on  Bills, 
218.  PoUard  v.  Bowen,  '57  Ind.,  232.  Slieldon  v.  Hor- 
ton,  43  N.  Y.,  97.  Bryarvt  v.  Wilcox,  49  Cal.,  47.  Bar- 
day  V,  Weaver,  19  Penn.  St,,  396.  Jon^  v.  Fale»,  4  Mass., 
252.  Oartis  v.  Martin,  20  111.,  557.  Wood  v.  Price,  46 
Id.,  436.  If  there  has  been  in  fact  a  waiver  of  demand  or 
notice,  drawer  is  held  in  case  of  non-payment.  TSuiker  & 
Co.  V.  Fairbanks,  98  Mass.,  101.     Parson  v.  Dickenson,  23 
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Mich.,  56.  Coddington  v.  Davis,  1  New  York,  86.  Spen- 
cer V.  Harvey,  17  Wend.,  489.  Andrews  v.  Simms,  33 
Ark.,  777. 

Marqaetty  Deweese  &  Hall,  for  defendant  in  error. 

Maxwell,  J. 

The  plaintiff  alleges  in  his  petition  that  in  April,  1875, 
he  had  on  deposit  in  the  defendant  bank  the  sum  of  $5,500, 
upon  which,  under  an  agreement,  the  bank  was  to  pay  eight 
per  cent  interest;  that  at  that  time  the  plaintiff,  intendmg 
to  go  to  Colorado  for  the  purpose  of  purchasing  a  herd  of 
<»ttle  of  one  Daniels,  entered  into  an  agreement  with  ssiid 
bank  to  surrender  his  certificates  of  deposit  to  the  bank 
and  take  in  lieu  the'reof  certain  bills  of  exchange  or  sight 
drafts  on  New  York  to  the  amount  of  $5;500;  that  it  was 
expressly  agreed  that  in  case  the  plaintiff  did  not  purchase 
flaid  cattle  of  Daniels  he  was  jiot  to  present  the  drafts  to 
the  drawee  but  should  return  the  same  to  the  defendant, 
who  was  to  allow  him  eight  per  cent  interest  thereon,  and 
to  pay  the  plaintiff  the  sum  of  $5,500;  that  if  the  plaintiff 
should  purchase  said  cattle  of  Daniels,  and  could  get  the 
time  of  payment  of  the  money  extended  more  than  thirty 
days,  then  he  was  to  return  the  drafts  to  the  bank  and  was 
to  receive  in  lieu  thereof  time  drafts  for  a  like  amount,  and 
in  no  event  was  the  plaintiff  to  negotiate  said  drafts  with- 
out thirty  days'  notice  thereof;  that  in  pursuance  of  said 
agreement  the  plaintiff,  on  the  twenty-fourth  of  April,  1875, 
did  surrende-r  said  certificates  of  deposit,  and  received  in 
lieu  thereof  sight  drafts  on  Saunders  &  Hardenburg,  of 
New  York,  for  the  sum  of  $5,500;  that  on  the  twenty-fifth 
of  April,  1875,  the  plaintiff  went  to  Colorado  to  purchase 
said  cattle  from  Daniels,  but  found  that  said  herd  had  al- 
ready been  sold,  and  relying  upon  the  agreement  with  the 
defendant  he  did  not  present  said  drafts  to  Saunders  & 
Hardenburg  for  acceptance  or  payment,  but  retained  the 
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sarae  in  his  own  iiossession;  that  on  or  about  the  twenty- 
fifth  of  July,  1875,  Saunders  <&  Hardenburg  fiiiled  in 
business,  and  were  and  are  wholly  insolvent;  that  on  the 
eighth  of  December,  1875,  the  plaintiff  returned  from 
Colorado  to  Lincoln  and  offered  to  surrender  said  drafts, 
and  demanded  the  sum  of  $5,500  thereon  together  with 
interest  at  eight  per  cent  thereon,  but  said  defendant  re- 
fused to  pay  the  same  or  any  part  thereof,  wherefore  the 
plaintiff  prays  judgment  for  the  sum  of  $5,500  together 
with  interest  thereon  from  the  twenty-fifth  day  of  April, 
1875.  A  demurrer  was  sustained  to  the  petition  in  the 
court  below  and  the  action  dismissed.  Does  the  petition 
state  a  cause  of  action? 

The  first  objection  in  fflipport  of  the  demurrer  is,  that 
there  is  no  allegation  in  the  petition  that  there  is  due  the 
bills  of  exchange  a  certain  sum  which  the  plaintiff  claims 
with  interest.  This  objection,  however,  is  untenable,  if  the- 
facts  stated. in  the  petition  show  a  cause  of  action  against 
the  defendant  in  favor  of  tKe  plaintiff.  It  is  good  plead- 
ing to  state  the  amount  due,  and  undoubtedly  if  the  proper 
motion  is  filed  for  that  purpose  may  be  required  in  all 
cases. 

Sec.  129  of  the  code  provides  that,  in  an  action,  counter- 
claim, or  set-off  founded  upon  an  account,  promissory  note, 
bill  of  exchange,  or  other  instrument  for  the  unconditional^ 
payment  of  money  only,  it  shall  be  sufficieTit  for  the  party 
to  give  a  copy  of  the  account  or  instrument  with  all  credits 
and  indorsements  thereon,  and  state  that  there  is  due  to  him 
on  such  account  or  instrument  from  the  adverse  party  a 
specified  sum  which  he  claims  with  interest. 

This  mode  of  pleading  is  permissive  merely,  but  a  plain- 
tiff, if  he  so  desire,  may  state  the  facts  in  a  different 
form. 

•  The  case  of  Gage  v.  Roberts,  12  Neb.,  276,  failed  either 
to  allege  the  making  and  delivery  of  the  note,  or  that  there 
was  due  thereon,  or  words  to  that  effect,  from  the  defendant 
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petition  did  not  show  a  liability  of  the  defendant  to  the 
plaintiff. 

The  second  objection  is,  that  this  action  is  upon  the  parol 
agreement,  which  contradicts  the  written  agreement  and  is 
therefore  invalid.  The  written  agreement,  as  expressed  in 
the  drafts,  was  for  the  drawee  to  pay  at  sight  the  amount 
stated  in  the  drafts.  The  parol  agreement,  as  alleged  in 
the  petition  and  admitted  by  the  demurrer,  was  that  the 
plaintiff  might  use  the  drafts  or  not,  as  he  saw  fit.  If  he 
did  not,  he  might  return  them  to  the  bank  and.  he  would 
receive  credit  for  the  same.  The  parol  agreement  does  not 
change  or  attempt  to  change  the  terms  of  the  written  agree- 
ment in  any  manner  if  the  drafts  are  presented  to  the 
drawees  for  acceptance  and  payment;  but  merely  provides 
that  if  the  holder  does  not  require  the  funds  he  need  not 
use  the  drafts.  The  written  agreement  therefore  is  not  the 
entire  agi'eement,  but  it  is  partly  in  writing  and  partly  in 
parol.  Or  even  if  we  treat  the  parol  agreement  as  collat- 
eral to  the  written  agreement,  still  it  would  be  valid.  Thus, 
suppose  an  absolute  deed  is  given  for  real  estate.  In  such 
case  the  deed  purports  to  convey  the  entire  title,  yet  parol 
evidence  is  admissible  to  show  the  purpose  for  which  the 
land  was  conveyed,  and  if  as  sec^urity  for  a  debt  it  will  be 
declared  a  mortgage.  On  the  same  principle,  parol  evi- 
dence is  admissible  to  show  the  purpose  for  which  the  bills 
of  exchange  were  delivered  to  the  plaintiff  in  this  case. 

An  agreement  similar  to  this  was  before  the  supreme 
court  of  Indiana  in  Pollard  v.  Jiowen,  57  Ind.,  232,  and 
held  to  be  a  valid  agreement  The  second  objection  is  not 
well  taken. 

A  third  ground  of  objection  is  not  referred  to  in  the 
brief  of  either  counsel,  that  is,  upon  whom  must  the  loss 
fall  in  case  of  the  insolvency  of  the  drawee  before  the 
drafts  are  presented  where  there  has  been  great  delay 
in  presenting  them?  In  the  absence  of  an  agreement  a 
to  the  plaintiff  any  sum  whatever,  and  it  was  held  that  the 
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bill  must  be  presented  to  the  drawee  for  acceptanoe  within 
a  reasonable  time,  even  though  the  drawer  or  indorser  has 
sustained  no  actual  loss  by  the  delay,  and  has  continued 
solvent  up  to  the  time  of  presentment.  1  Parsons  on 
Notes  and  Bills,  266,  and  cases  cited  in  notes*  1  D:iniel 
on  Neg.  Inst.,  344-5,  and  cases  cited  in  notes.  Among  the 
reasons  for  presentment  in  a  reasonable  time  are  those 
fitated  by  Eyrie,  C.  J.,  in  De  Berdt  v.  AtkiuaoUf  2H.  Bl., 
where  it  is  said :  But  consider  on  what  ground  an  early  de- 
mand is  in  general  required.  It  is  because  if  any  delay 
takes  place  the  effects  may  be  gone  out  of  the  hands  of  the 
acceptor ;  and  if  the  holder  choose  to  wait  he  does  it  at  his 
own  risk.  Now  does  not  that  rule  prevail  in  this  case? 
The  drafts  were  made  on  the  24th  of  April,  1875.  The 
parties  upon  whom  they  were  drawn  continued  solvent  to 
the  latter  part  of  July  of  that  year,  a  period  of  about  three 
months.  The  time  required  to  go  to  Colorado  and  pur- 
chase the  herd  spoken  of  could  not  in  any  event  have 
required  longer  than  thirty  days.  The  fact  that  the 
plaintiff  took  the  drafts  to  purchase  cattle  would  not 
prevent  his  applying  them  to  any  other  purpose.  He 
had  the  right  to  present  them  for  acceptance  and  draw 
the  money  called  for  at  any  time.  The  bank,  it  is  presumed, 
had  funds  in  the  hands  of  Saunderfe  &  Hardenburg  to  pay 
them,  and  there  is  no  allegation  that  such  was  not  the  case. 
Now  if  these  funds  were  lost  through  the  laches  of  the 
party  holding  the  drafts  it  would  seem  but  just  that  ho 
should  bear  the  loss.  The  petition  fails  to  state  any  rea- 
son for  the  failure  of  the  plaintiff  to  either  present  the 
drafts  for  acceptance  or  return  them  to  the  defendant 
within  a  reasonable  time,  and  for  that  reason  does  not 
state  a  cause  of  action.  It  may  be  said  that  the  question 
of  due  diligence  is  one  of  mixed  law  and  fact  for  a  jury  to 
determine  under  proper  instructions.  This  is  true  where 
the  facts  are  in  dispute.  But  where  the  facts  are  conceded, 
as  on  a  demurrer  to  a  pleading,  it  is  for  the  court  to  apply 
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the  law  to  the  facts.     Pollard  v.   Boweriy  57   Ind.,  232, 
The  judgment  is  clearly  right  and  must  be  affirmed. 

Judgment  affirmed. 
Lake,  Ch.  J.,  concurred. 
Cobb,  J.,  took  no  part  in  the  decision. 
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"Hastings  and  Grand  Island  R.  R.  Co.,  plaintiff  in 
ERROR,  V.  Charles  C.  Ingalls,  defendant    in 

ERROR. 

1.    Jurors.    Objections  to  the  competency  of  juiors  mnst  be  as- 
signed in  the  motion  for  a  new  trial  to  be  available  in  the  sn-     15   123 
preme  ooort. 

"2.    Eminent  Domain:  bailroad:  damages.    Where  a  railroad 

is  bnUt  npon  a  public  road  the  owner  of  the  land  is  entitled  to 

reooTer  the  damages  to  his  land  by  reason  of  the  additional 

'  burden  placed  thereon  by  the  appropriation  of  the  road  to  the 

use  of  the  railway  company.     Lake,  Ch.,  J.  dissenting. 

3.     :  : action:  parties.     A  purchaser  of  real 

estate  and  holding  the  same  by  contract  may  maintAJn  an  action 
in  such  case  for  the  damages  sustained  by  him.  The  holder  of 
the  legal  title  should  be  joined,  but  if  no  objection  is  made  for 
non-joinder  the  equitable  owner  may  recover  his  actual  damages. 

4.  Svidence  examined  and  held  to  sustain  the  verdict. 

-6.  U.  8.  Gk)vemment  Land :  rights  of  claimant.  A  person 
having  been  in  possession  of  a  timber  culture  claim  for  less  than 
ten  years,  whose  possession  is  not  iivjured  or  disturbed,  cannot 
maintain  an  action  for  damages  to  the  land  itself  caused  by  the 
construction  of  a  railroad  on  a  public  road  which  passes  along 
one  side  of  such  claim. 

•6.  Motion  for  New  Trial.  Under  the  general  assignment,  "er- 
rors of  law  occurring  at  the  trial,"  objections  to  the  instructions' 
given  or  refused  cannot  be  considered.  Such  instructions  must 
be  pointed  out  in  some  way  either  by  number  or  other  means  of 
identifying  the  same. 
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Erbor  to  the  district  court  for  Adams  county.  Tried 
below  before  Gaslin,  J. 

John  Doniphan  and  BaUy  &  Ragan^  for  plaintiff  in 
error,  contended  that  the  law  authorized  the  building  of 
the  road  along  the  highway.  Gen.  Stat,  187,  188;  that 
such  occupation  by  a  railroad  is  a  l^itimate  use  thereof 
and  the  legislature  could  grant  this  power.  Murphy  v^ 
Chicago^  29  111.,  279.  Hinchman  v.  Patterson,  17  New 
•  Jersey  Eq.,  75.  MUbowm  v.  OUy,  12  Iowa,  246.  Clinton 
V,  Cedar  Bapida,  24  Id.,  455.  On  subject  of  additional 
burthen,  cited:  Cooley  Const.  Lim.,  555.  Barney  v. 
Keokuk,  4  Dillon,  593.     AUoi^ney   General  v.  Railroad^ 

125  Mass.,  515.  Hobart  v.  Railroad,  27  Wis.,  194. 
Wed  V.  Bancroft,  32  Vt,  367.  Kebey  v.  IRng,  32  Barb.^ 
410.  Railroad  Company  v.  Applegate,  8  Dana,  289. 
Elliot  V.  Railroad,  32  Conn.,  579.  .Ingalls  cannot  recover, 
Heutz  V.  R.  R.,  13  Barb.,  646.  Davdiaon  v.  R.  R.,  S 
Cush.,  91.  Railroad  v.  Allen,  39  111.,  206.  Central  Rail- 
road V.  Heltfield,  5  Dutcher,  206.  Mills  on  Eminent  Do- 
main, §§  146,  160.  Roud  V.  Towmhend,  26  Vermont,  670. 
Thurston  v,  Portland,  2  J.  J.  Marsh,  73.  Peoria  R.  R,  v^ 
Bryant,  57  111.,  473. 

Brown  &  Ryan  Brothers,  for  defendant  in  error,  re- 
viewed the  authorities  cited  by  plaintiff  seriatim,  contend- 
ing that  they  were  not  applicable  to  sustain  its  position; 
thus  the  case  of  Hinchman  v.  Patterson,  17  N.  J.  Eq.,  75, 
says  that  it  is  settled  law  of  that  state  that  "a  railroad 
company,  authorized  to  acquire  land  for  the  use  of  their 
road  by  condemnation  and  required  to  make  payment  or 
tender  of  compensation  before  occupying  the  land,  cannot 
construct  their  road  across  or  upon  a  highway  without 
making  compensation  to  the  owner  of  the  soil  occupied  by 
the  highway."  This  principle  is  fully  sustained  by  the 
cases  of  Railroad  v.  Heisel,  38  Mich.,  62.     Trustees  of 
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Presbyterian  Society  v.  The  Auburn  &  Mochester  R,  JR. 
Co.,  8  Hill,  567.  WiUiama  v.  Railroad,  16  New  York, 
97.  Wagner  v.  Railroad,  25  New  York,  526.  See  also 
Cooley  Const.  Lim.,  255.  On  right  of  Ingalls  to  recover, 
cited :  Civil  Code,  §  319.  Reading  R.  R.  v.  Boyer,  13 
Penn.  State,  497.  Cain  v.  Railroad,  54  Iowa,  262.  Rob- 
bins  V.  Railroad,  6  Wis.,  610.  Field  on  Damages,  §  737. 
Ingram  v.  Railroad  Company,  38  Iowa,  669.  Proprietor 
of  Locks  V.  Corporation,  10  Cush.,  385. 

Maxwell,  J. 

In  1879  the  defendant  in  error,  Ingalls,  commenced 
an  action  against  the  plaintiff  in  error  to  recover  damages, 
bv  reason  of  the  location  and  construction  of  the  plaintiff's 
railroad  in  the  public  road,  on  lands  which  the  defendant 
had  purchased  and  was  in  possession  of,  but  had  not  fully 
paid  for. 

On  the  trial  of  the  cause  a  verdict  for  $500  was  given 
in  favor  of  Ingalls,  upon  which  judgment  was  rendered. 
The  cause  of  action  is  set  forth  in  the  petition  as  follows: 

"And  the  plaintiff  further  says,  that  on  the  west  side  of 
the  land  above  described  for  the  distance  of  one  mile  there 
is  a  public  highway,  sixty-six  feet  wide,  the  east  half  of 
which  said  highway  is  on  the  lands  of  this  plaintiff,  and 
this  plaintiff  owns  the  east  half  of  said  highway  subject  to 
the  right  of  way  of  the  public  to  pass  and  repass  thereon 
in  the  usual  carriages  and  conveyances  ordinarily  used  by 
the  public  in  traveling  along  the  public  highways. 

"And  this  plaintiff  further  says,  that  the  south  portion 
of  the  land  above  described  lies  adjacent  to  the  city  of 
Hastings,  lying  immediately  west  of  said  tract  of  land,  and 
is  only  separated  therefrom  by  the  highway  aforesaid 

"And  plaintiff  further  says,  that  prior  to  the  grievances 
hereinafter  mentioned,  said  land  was  very  valuable  by 
reason  of  its  location  adjacent  to  said  city  and  also   by 
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reason  of  said  highway,  which  was  used  by  a  large  number- 
of  the  traveling  public  in  going  to  and  from  said  city  of 
Hastings. 

"And  plaintiff  further  says,  that  the  defendant  wholly 
disr^arded  the  plaintiff's  rights  in  the  premises,  wrong- 
fully And  without  any  legal  authority  whatever  did,  on 
or  about  the  16th  day  of  September,  a.I).  1879,  lay  the 
track  of  its  said  railroad  along  and  upon  the  east  side  of 
said  highway,  throughout  the  whole  distance  where  said 
highway  passes  along  the  west  side  of  the  plaintiff's- 
premises  as  above  described,  so  that  the  whole  of  the 
defendant's  railroad  track  rests  upon  that  portion  of  the- 
said  highway  which  passes  over  the  lands  of  thi.s  plaintiff; 
and  that  the  said  defendant  is  now  and  for  several  months 
last  past  has  been  running  its  trains  of  cars  along  and  upon 
the  said  highway  and  on  the  lands  of  the  plaintiff  as 
afforesaid." 

A  motion  for  a  new  trial  was  filed  by  both  parties  and 
overruled,  the  grounds  assigned  in  the  plaintiff's  motion 
are  in  substance:  First.  That  the  damages  are  excessive. 
Second,  Error  in  the  assessment.  Third.  That  the  ver- 
dict is  not  sustained  bv  sufficient  evidence.  Fourth.  Errors 
of  law  occurring  at  the  trial. 

Numerous  objections  are  made  to  certain  of  the  jurors,, 
who  it  is  claimed  were  biased  against  the  plaintiff.  No 
objection  of  the  kind  was  made  in  the  motion  for  a  new 
trial,  and  it  cannot  now  be  considered. 

I.  The  plaintiff  claims  to  have  obtained  the  right  of 
way  from  the  county  commissioners  of  Adams  county,  pay- 
ing them  therefor  the  sum  of  $450 ;  that  by  reason  of  such 
grant  of  the  right  of  way  Ingalls  is  precluded  from  main- 
taining an  action,  the  wrong  being  of  the  kind  for  which 
the  law  provides  no  remedy;  that  the  land  in  question 
having  been  taken  for  a^  public  road,  the  l^islature  and 
proper  public  authorities  may  apply  it  to  any  public  use- 
they  may  see  fit.  The  decisions  are  conflicting  upon  this- 
question. 
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In  WUliama  v.  New  York  Cent  Railway,  18  Barb.,  222- 
246,  it  is  said:  "A  railroad  is  only  an  improved  highway,, 
and  the  use  of  the  stretet  by  a  railway  is  one  of  the  modes 
of  enjoying  a  public  easement/'  In  that  case  the  statute 
authorized  the  railroad  company  to  intersect  and  build  their 
road  upon  any  public  highway.  The  decision  of  the  su- 
preme court  was  reversed  in  the  court  of  appeals  (1ft 
New  York,  97),  where  it  was  held  that  the  appropriation 
of  a  highway  by  a  railroad  company  was  the  imposition  of 
an  additional  burden  upon  and  a  taking  of  the  property  of 
the  owner  of  the  fee  within  the  meaning  of  the  constitu- 
tional  provision,  which  forbids  such  taking  without  com- 
pensation. 

In  the  case  of  the  Prea.  Society  v.  The  Auburn  &  Roch,  R^ 
Co.,  3  Hill,  567,  the  action  was  for  trespass  for  entering 
upon  the  plaii\tiff's  premises,  digging  up  the  soil  and  con- 
structing a  railroad  track  upon  it.  The  defense  was  that 
the  locus  in  quo  was  a  public  highway,  and  the  charter  of 
the  corporation  expressly  authorized  it  to  construct  its  road 
upon  and  across  any  highway.  The  court  held  that  the 
legislature  had  no  power  to  authorize  the  company  to  enter 
upon  and  appropriate  thie  land  in  question  for  purposes 
other  than  those  to  which  it  had  been  originally  dedicated 
in  pursuance  of  the  highway  act,  without  first  providing 
'"'a  just  compensation  therefor.^'  This  decision,  so  far  as 
we  are  aware,  has  never  been  overruled  in  that  state. 

In  the  late  case  of  Story  v.  New  York  EleoaJted  Railway 
Company,  15  Cent.  Law  Journal,  391,  it  was  held  by  the 
court  of  appeals  of  New  York  that  the  erection  of  an  ele- 
vated railway  in  a  street  is  inconsistent  with  its  use  as  a 
street,  and  constitutes  such  an  appropriation  of  the  adjoin- 
ing lot  owner's  easement  of  the  passage  as  is  forbidden  by 
the  constitutional  inhibition  of  the  taking  of  private  prop- 
erty for  public  purposes  without  compensation. 

in  Williams  v.  Nat.  B.  P.  R.  Co.,  21  Mo.,  580,  the  court 
held  that  the  grant  of  the  right  of  locating  a  plank  road 
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upon  a  country  road  did  no(i  preclude  the  owner  of  the  soil 
on  which  the  plank  road  was  built  from  recovering  com- 
pensation. 

These  cases  seem  to  be  founded  upon  justice^  and  meet 
our  approval.  In  oases  holding  a  contrary  view  it  is  said 
that  a  steam  hiilway  is  an  improved  public  highway,  and 
is  no  additional  burden  upon  the  land.  But  this  view  can- 
not be  sustained.  It  is  true  that  a  railway  for  the  trans- 
portation of  all  persons  who  may  desire,  upon  payment  oi 
fare,  to  be  carried  in  the  cars  of  the  company,  that  mode  of 
travel  being  exclusive,  is  a  highway.  But  it  is  not  a  com- 
mon highway  in  the  ordinary  sense  of  the  term  nor  in  the 
ordinary  mode  of  travel.  A  canal  is  also  a  highway,  but 
no  one  would  contend  that  the  corporation  constructing  a 
canal  could  appropriate  a  public  road  without  compensa- 
tion to  the  owner  of  the  land.  We  have  no  doubt  the  con- 
struction of  a  railroad  upon  a  public  road  is  an  additional 
burden  upon  the  land,  for  which  the  owner  is  entitled  to 
compensation. 

II.  The  1^1  title  to  the  land  in  question  at  the  time 
of  the  location  of  the  railroad  was  in  the  Union  Pacific 
Railway  Company,  and  the  proof  shows,  that  Ingalls  was 
in  default  in  his  payments,  and  that  the  contract  was  sub- 
ject to  forfeiture. 

The  company  did  not  take  advantage  of  the  default,  how- 
ever, and  there  is  a  stipulation  in  the  record  that  since  the 
trial  in  the  court  below  Ingalls  has  paid  in  full  for  the 
land,  but  has  not  yet  received  a  deed.  It  is  claimed  upon 
this  state  of  facts  that  he  cannot  recover — ^the  right  of  re- 
covery belonging  alone  to  the  owner  of  the  fee.  It  i^  a 
familiar  rule  that  where  a  contract  is  made  for  the  sale  of 
land,  the  vendor  becomes  in  equity  and  by  construction  of 
law  a  trustee  for  the  vendee  of  the  real  estate,  and  the  ven- 
dee becomes  a  trustee  of  the-  vendor  for  the  purch&se 
money ;  the  vendee  is  the  owner  of  the  land  although  the 
l^al  title  continue  in  the  vendor.     Tiffany  &  BuUard  on 
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Trusts  and  Trustees,  491.  Story^s  Eq.  Juris.,i§  790-1212. 
Sdxm  V.  SUxde,  7  Ves.,  264.  Oaigv.  iesKe,  3  Wheat,  577. 
Beverly  v.  Peters,  10  Peters,  532.  Henaon  v.  Oft,  7  Ind., 
512.  Ingalls  had  an  estate  in  the  land  and  was  in  posses- 
sion. To  the  extent  of  the  estate  he  was  entitled  to  recov- 
•er.  At  the  most  there  was  a  defect  of  parties;  but  no 
objection  of  this  kind  was  made  in  the  pleadings,  and  there- 
fore he  was  entitled  to  recover  for  the  injury  to  the  extent 
of  his  interest.  It  is  agreed  that  he  has  paid  for  the  land 
in  full,  so  that  in  no  contingency  can  the  company  be  li- 
able to  another  party  for  the  injury  here  complained  of. 

III.  Excessive  damages.  The  testimony  upon  the 
•question  of  damages  is  conflicting,  some  of  the  witnesses 
putting  the  depreciation  in  value  of  the  property  of  Ingalls 
by  reason  of  the  appropriation  by  the  railroad  company  at 
$4,000.  This  being  so,  and  the  weight  of  testimony  being 
hat  the  damages  were  greater  than  the  amount  of  the  ver- 
dict, this  objection  is  not  well  taken.  The  second  and 
third  objections  are  to  the  same  eflect  as  the  first. 

IV.  Errora  of  law  occurring  at  the  trial.  The  statute 
provides  that  the  grounds  of  the  motion  for  a  new  trial 
may  be  assigned  in  the  language  of  the  statute  without 
further  or  other  particularity.  The  bill  of  exceptions  con- 
tains a  record  of  the  trial,  and  any  error  appearing  therein 
may  be  considered  under  the  general  assignment  of  "  errors 
of  law  occurring  at  the  trial."  But  under  our  present  stat- 
ute instructions  are  required  to  be  filed  with  the  clerk  be- 
fore being  given  to  the  jury,  and  are  made  a  part  of  the 
record  proper — not  the  bill  of  exceptions.  There  is  good 
reason  for  allowing  a  general  assignment  of  all  errors  aris- 
ing from  objection  to  the  admission  or  rejection  of  testi- 
mony, as  it  is  frequently  almost  impossible  to  point  out  all 
^uch  errors  in  the  motion  for  a  new  trial.  But  no  such 
difficulty  arises  in  regard  to  instructions.  The  statute  re- 
quires them  to  be  given  in  consecutively  numbered  para- 
graphs, and  provides  that  they  may  be  excepted  to  without 

11 
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assigning  a  reason  therefor.  One  of  the  objects  of  the* 
statute  was  to  enable  a  party  objecting  to  an  instruction  to 
bring  it  to  the  attention  of  the  court  by  number,  and  thui 
avoid  the  inconvenience  of  copying  the  same.  In  the  early 
history  of  this  state  instructions  were  given  orally,  and  if 
excepted  to  the  party  excepting  was,  required  to  reduce  the 
same  to  writing  and  preserve  them  in  a  bill  of  exceptions. 

If  such  was  the  law  at  the  present  time  a  general  assign- 
ment would  be  sufficient  because  an  inspection  of  a  bill  of 
exceptions  would  show  the  errors  complained  of.  But 
such  is  not  the  law,  and  if  no  objection  is  made  to  the 
instructions  in  the  motion  for  a  new  trial,  they  need  not 
and  in  fact  should  not  be  copied  into  the  transcript  It 
is  but  justice  to  the  trial  court  that  objections  to  instruc- 
tions be  pointed  out,  and  in  our  opinion  the  statute  has 
not  changed  that  requirement. 

This  court  will  construe  the  grounds  in  the  motion  for 
a  new  trial  very  liberally  in  order  to  prevent  a  failure 
of  justice,  but  has  no  authority  to  waive  assignment^  of 
error.  The  objections  to  the  instructions  therefore  cannot 
be  considered. 

It  is  very  rlear  that  justice  has  been  done  and  that  the 
veixlict  is  sustained  by  the  weight  of  testimony. 

Ingalls  has  filed  a  cross  petition  in  error,  in  which  be 
has  assigned  various  grounds  for  setting  the  verdict  and 
judgment  aside,  the  principal  one  being  that  he  was  not 
permitted  to  recover  special  damages. 

An  examination  of  the  petition  will  show  that  no  facts 
are  ])leaded  showing  that  he  was  entitled  to  such  damages, 
hence  there  is  no  error  in  the  exclusion  of  the  same. 

Ingalls  claims  damages  by  reason  of  the  construction  of 
the  railroad  on  the  public  road  for  the  distance  of  one  mile 
on  his  land.  One-half  of  this  land  was  held  by  him  as  8; 
timber  culture  claim,  which  he  had  entered  on  the  19th  of 
April,  1876,  and  upon  which  he  was  re((uire i  to  cultivate 
and  have  growing  thereon  at  the  expiration  of  ten  years 
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from  the  date  of  entry  the  namber  of  trees  required  by  the 
act  of  congress.  The  jury  allowed  no  damages  on  this 
claim,  and  this  is  assigned  for  error.  No  injury  to  his  pos- 
session was  claimed  or  shown.  A  timber  culture  entry  is 
made  upon  condition  tliat  the  party  entering  the  same  shall 
comply  with  the  law  in  setting  out  and  cultivating  the 
number  of  acres  of  trees  and  the  number  of  trees  per  acre 
required.  If  he  fail  to  do  this,  the  entry  will  be  subject  to 
forfeiture  or  will  lapse.  The  entry  may  be  abandoned  and 
the  land  entered  by  another.  The  United  States  cannot  be 
joined  as  a  party  in  a  suit  for  damages  so  as  to  protect  the 
railroad  company  or  conclude,  the  purchaser  of  land,  as 
the  title  of  the  United  States  can  be  divested  only  in  some 
of  the  modes  provided  in  the  statute.  Until  his  title  is 
complete  therefore,  a  party  who  has  entered  the  land  can- 
not recover  for  damages  to  the  land  itself  but  merely  for 
injury  to  his  possession.  As  no  such  injury  is  shown,  the 
verdict  is  right.  There  is  no  error  in  the  record  and  the 
judgment  is  affirmed,  the  costs  in  this  court  to  be  taxed 
equally  to  the  parties. 

Judgment  accordingly. 

Cobb,  J.,  concurs. 

Lake,  Ch.  "J.,  dissents  from  the  conclusion  of  the  court 
referred  to  in  the  second  clause  of  the  syllabus. 


Daniel  MoWilliams,  appellant,  v.  Martin  Lawless 
et  al.,  appellees. 

1.  Contract  for  Sale  of  Real  Estate:  statute  offbatjds. 
A  memoiandum  of  a  contract  for  the  sale  of  land  which  contains 
the  names  of  the  parties,  the  description  of  the  property,  the  price, 
and  refers  to  the  ten-year  terms  of  the  seller  as  the  terms  of  sale 
is  sufficient. 
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2.  Flinoipal  and  Agent.  Where  an  agent  is  anthorized  to  make 
land  contracts  in  his  own  name  and  bind  his  principal,  a  memo- 
randum signed  in  the  name  of  sach  agent  by  one  duly  anthorized 
is  saffident. 

Appeal  from  Otoe  county.  Tried  below  before 
Pound,  J. 

Mdrqudt,  Deweeae  &  Hall,  for  appellant,  cited :  Brown 
on  Statute  of  Frauds,  §  370.  Colman  v.  Oarrigues,  18 
Barb.,  66.  Underwood  v.  Hitchcox,  1  Vee.,  Sen.,  279.  1 
Greenl.  on  Ev.,  §  268.  Morton  v.  Dean,  13  Metcalf, 
386.  Winghi  v.  Weeks,  25  N.  Y.,  153.  Poland  v.  a  Con- 
ner, 1  Neb.,  mpra.  2  Parsons  on  Contracts,  552.  Smith  v. 
Finch,  8  Wis.,  245.  Horn  v.  Luddington,  32  Wis.,  75. 
Pomeroy  on  Specific  Performance,  §  165,  et  «e3.,page  223. 

M.  H.  Sessions  and  T.  B,  Stevenson,  for  appellees,  cited : 
Sugden  on  Vendors,  193,  200,  201,  203,  205.  Barry  v. 
Coombe,  1  Pet.,  640.  Bryant  v.  Boose,  55  Gra.,  438.  Hur- 
ley V.  Broum,  98  Mass.,  545.  HuU  v.  Noble,  40  Me.,  549. 
GartreU  v.  Stafford,  12  Neb.,  545. 

Maxwell,  J. 

This  is  an  action  of  ejectment  brought- by  the  plaintiff 
against  the  defendants  to  recover  the  possession  of  the  east 
half  of  the  south-west  quarter  of  sec  29,  town  9,  range  9 
east,  in  Otoe  county.  On  the  trial  of  the  cause  a  jury  was 
waived  and  the  cause  tried  to  the  court,  which  found  in 
favor  of  the  defendants  and  dismissed  the  action. 

It  appears  from  the  record  that  on  the  12th  day  of  May, 
1880,  the  defendant  Lawless,  by  an  agent,  made  a  proposi- 
tion to  the  B.  k  M.  B.  B.  Co.  to  purchase  said  land  as 
follows: 

^^  Application  to  buy  land  in  Nebraska  of  the  Burling- 
ton and  Missouri  Biver  Bailroad  Company  in  Nebraska, 
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to  be  sent  by  first  express  with  proper  payment  to  land  de- 
partment for  approval. 

"LiNCX)LN,  May  12th,  a.d.  1880. 

"Application  is  hereby  made  to  purchase  the  east  half  of 
the  south-west  quarter  of  section  twenty-nine,  township 
nine,  range  nine  east  of  the  sixth  principal  meridian,  in 
Otoe  county,  Nebraska,  containing  as  per  United  States 
survey  eighty  acres,  at  $9  per  acre,  on  the  following  terms, 
to-wit:  The  ten  years  credit  terms  No.  1  of  said  Burling- 
on  &  Missouri  River  Railroad  Company  in  Nebraska,  for 
the  year  1880  as  published  by  said  company  in  its  circu- 
lars and  advertisements  subject  to  taxes  for  the  current  year, 
and  thereafter,  and  as  fully  set  out  in  ther^ular  land  con- 
tract of  said  company,  which  contract  I  hereby  agree  to 
sign  in  duplicate  as  soon  as  the  same  is  prepared. 

"  Make  contracts  in  name  of  Martin  Lawless.  Contracts 
to  Martin  Lawless,  at  Lincoln,  Neb. 

^^  {Aj>plicant'8  signature)  Martin  Lawless. 
"By  John  McGinnity/' 

Also  the  following  attached  to  said  application,  "Sold  by 
local  agent  80  acres  at  $9  per  acre  amounting  to  $720,  cash 
sent  herewith  as  per  local  agent's  receipt  710 — $20 — 30 
days,'^  etc. 

The  purchaser  then  received  the  following : 
"  Land  Department  of  the  B.  &  M.  R.  R.  Co.  in  Nebraska. 
"  $20.  Lincoln,  Nebraska,  May  12, 1880. 

"  Received  of  Martin  Lawless  twenty  dollars  as  forfeit 
to  guarantee  the  payment  of  the  balance  of  the  first  install- 
ment of  interest  within  30  days  from  date  with  interest  at 
10  per  cent  per  annum  on  E.  J  of  S.  W.  J,  S.  29,  T,  9,  R. 
9  E.,  at  $9  per  acre — 10  years  credit. 

"J.  D.  McFarland, 

^^  Larul  Commissioner. 
"F." 

Blank  contracts  in  duplicate  were  also  sent  by  the  land 
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department  to  Lawless^  and  by  him  signed  and  returned. 
On  the  7th  of  June,  1880,  McGinnity  for  Lawless  paid  $23.20 
in  addition  to  the  sum  formerly  paid,  being  the  first  year's 
interest,  and  received  the  following  receipt : 

'*  Land  Department  of  the  B.  &  M.  R.  R.  Co.,  in  Nebraska. 
"  $43.20.  Lincoln,  Nebraska,  June  7th,  1880. 

"Received  of  Martin  Lawless,  forty-three  and  20  hun- 
dredths dollars,  being  first  payment  of  interest  on  applica- 
tion to  purchase  E.  half,  south-west  quarter  of  section  No. 
•29,  town  9,  range  9  east  of  the  6th  P.M.,  according  to  our 
<  redit  terms  No.  1  as  stated  in  said  application. 

"  J.  D.  McFarland, 

*  •  Land  Oommissumer. 
"By  J.^' 

Through  the  n^lect  of  the  person  making  the  sale  to 
Lawless  no  entry  of  the  same  was  made  on  the  books  of  the 
land  department.  On  the  13th  of  May,  1880,  Lawless 
leased  the  land  for  three  years  to  one  McGinnity,  who  took 
possession  of  and  cultivated  about  12  acres  of  said  land  and 
erected  a  stable  thereon,  etc  On  the  2d  day  of  June,  1880, 
the  plaintiff*  purchased  the  land  in  controversy  from  the  B.  & 
M.  Co.,  but  the  testimony  shows  that  he  had  actual  notice 
of  the  defendant's  rights,  and  is  not  a  bona  fide  purchaser. 

On  the  evening  of  June  7th,  the  double  sale  was  dis- 
covered. Thereupon  a  letter  was  sent  to  McGinnity  as 
follows : 

"Land  Department,  Burlington  &  Missouri  River 
Railroad  Company  in  Nebraska. 

"Lincoln,  Neb.,  June  8th,  1880. 
"J.  D.  McFarland,  Land  Commissioner.     W.  W.  Peet, 

Assistant  Land  Commissioner. 
^^John  MoGHnnUy,  Esq.,  Palmyi^a,  Nebraska: 

Dear  Sir — ^Wehave  just  discovered  an  error  on  our  part 
which  seldom  happens  to  us,  but  nevertheless  did  happen 
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this  time.  The  E  J,  S.  W.  J  of  29-9-9  E,  has  already 
been  sold  to  other  parties  and  we  cannot  let  your  friend 
Lawless  have  it. 

"  We  enclose  a  draft  for  $43.20^  amoant  received  on  his 
application. 

"The mistake  happened  during  an  absence  of  the  sales- 
man, when  other  clerks  not  so  well  accustomed  to  that 
part  of  the  work  attended  to  it  and  made  an  oversight  in 
this  cose,  for  which  we  are  sorry.  The  reason  we  now  de- 
cide in  favor  of  the  other  parties  is  that  they  came  here  all 
the  way  from  Wisconsin  and  went  home  satisfied  that  this 
land  was  theirs,  while  in  the  case  of  Mr.  Lawless  he  has  , 
never  seen  the  land  and  has  not  made  a  trip  out  here  to 
select  it,  and  will  only  be  disappointed,  but  not  out  any 
traveling  expenses. 

"Acknowledge  receipt.     Yours  Truly. 

"J.  D.  McFarland, 

^^JLand  Commissioner.  • 
«C.  J.E.'^ 

Lawless  and  his  agent  refused  to  receive  the  draft.  The 
testimony  shows  that  all  land  contracts  were  signed  in 
the  name  of  the  land  commissioner,  McFarland,  and  it  is 
not  denied  that  the  person  signing  his  name  to  the  con- 
tract in  question  had  authority  to  do  so.  In  fact  the  testi- 
mony shows  that  he  had  such  authority.  The  only  ques- 
tion for  determination  therefore  is,  is  the  memorandum  of 
the  contract  sufficient  under  the  statute  of  frauds?  The 
memorandum  shows  the  names  of  the  parties,  the  descrip- 
tion of  the  land  sold,  the  price,  and  provides  in  eiFect  that 
the  terms  of  payment  shall  be  according  to  the  ten-year 
term  of  the  company.  No  particular  objection  has  been 
pointed  out  to  this  memorandum,  and  in  our  opinion  it 
contains  all  that  the  statutes  requires.  It  is  not  necessary, 
where  an  agent  entrusted  with  the  sale  of  land  as  McFar- 
land was  in  this  case,  should  sign  the  name  of  his  principal. 
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If  he  signs  in  his  own  name,  parol  evidence  is  admissible  to- 
show  the  agency  and  charge  the  principal  on  the  contract, 
Dykera  v.  Tovmsend^  24  N.Y.,  57.  Salmon  Co.  v.  Goddardy 
14  How.,  447-455.  CSirtis  v.  Blair,  26  Miss.,  309^24. 
Waiiama  v.  Woods,  16  Md.,  220.  McConneU  v.  BrillhaHr 
17  Ills.,  354.  Johnson  v.  Dodge,  Id.,  443.  Williams  v. 
Bacon,  2  Gray,  387.  MerriU  v.  Clason,  12  Johns.,  102. 
2  Smith's  L.  C.  (6th  Ed.),  316.  The  memorandum,  there- 
fore, was  sufl&cient.  The  land  department  seems  to  have 
recognized  the  validity  of  the  defendant's  claim  by  assign- 
ing as  a  reason  for  giving  the  contract  to  the  plaintiff,  that 
he  had  come  here  from  another  state  and  had  incurred 
considerable  expense  in  so  doing,  while  the  defendant  had 
been  at  no  expense  in  purchasing  the  land.  However 
meritorious  such  conduct  may  be  as  between  individuals, 
legal  rights  are  not  to  be  determined  in  that  manner. 
There  is  no  error  in  the  record  and  the  judgment  is  afl&rmed^ 

.  Judgment  affirmed. 

The  other  judges  concur. 


.15  m 
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Samuel  L.  Martin  and  others,  plaintiffs  in  error, 
V.  Simon  V.  Seeley,  defendant  in  error. 

Sheriff:  liability  fob  service  bendered  in  guarding  pris- 
oner. Money  received  by  a  sheriff  for  keeping  and  guarding 
prisoners  in  a  county,  other  than  that  in  which  he  holds  his  office,, 
is  received  by  him  officially  ;  and  his  sureties  will  be  liable  on 
his  pfficial  bond  therefor  to  the  person  rendering  the  services. 

Error  to  the  district  court  -of  Adams  county*     Tried 
below  before  Morris,  J. 

Batty  &  Ragan,  for  plaintiffs  in  error. 
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The  sureties  upon  the  bond  of  a  sheriff  containing  tlie 
usual  conditions  that  he  will  account  for  all  moneys  that 
may  come  into  his  hands  as  such  sheriff,  are  liable  only  for 
moneys  which  their  principal  is  authorized  and  bound  by 
law  to  receive  in  his  official  capacity  as  sheriff — not  for  that 
of  which  he  becomes  the  voluntary  custodian.  Peoph  i\ 
Pennock,  60  N.  T.,  421.  State  v.  Woodman,  36  Ind.,  511. 
U.  8.  V.  Boyd,  15  Pet.,  187.  HtU  v.  Kemble,  9  Cal.,  71. 
Schioss  V.  White,  16  Cal.,  65.  Sample  v,  Davis,  4  Iowa 
(Qreen),  117.  State  v.  Medary,  17  Ohio,  554.  Collier  v. 
Stoddard,  19  Ga.,  274.  Eatim  v.  KeUy,  N.  C,  110.  The 
sureties  of  a  sheriff  are  liable  only  for  acts  done  by  him 
virtute  officii,  and  not  for  acts  done  by  him  colore  officii. 
Hufman  v.  Kopplekom,  8  Neb.,  344. 

A,  H,  Bowen  and  J".  /.  Whittier,  for  defendant  in  error, 
dted:  Berrien  Co,  v,  Bvmbury,  45  Mich.,  79.  King  v. 
The  U.  S.,  99  U.  S.,  231.  State  v.  Alden,  12  Ohio,  62. 
Cooley  on  Taxation,  499,  500.  People  v.  Treadway,  17 
Mich.,  483.  Brobst  v.  Skillen,  16  Ohio  State,  382.  State 
V,  LiedfJce,  12  Neb.,  174.  McDonald  v.  Atkins,  13  Id., 
568.     Huffman  v.  Kopplekom,  8  Id.,  344. 

Maxwell,  J. 

In  1880  and  1881,  Seeley  was  sheriff  of  Buffalo  county 
and  the  keeper  of  the  jail  of  that  county.  In  the  same 
years,  Martin  was  sheriff  of  Adams  county,  and  had  com- 
mitted to  his  custody  for  safe  keeping  a  number  of  pris- 
oners, whom,  there  being  no  jail  in  Adams  ooimty,  he 
caused  to  be  imprisoned  in  the  jail  of  Buffiilo  county. 
Seeley  presented  an  account  of  the  expenses  of  keeping  said 
prisoners  in  the  Buffalo  county  jail  *  to  Martin,  the  sum 
claimed  being  $363.90.  Martin  thereupon  copied  Seeley^s 
bill  and  presented  it  as  his  own  account  to  the  commission- 
ers of  Adams  county,  which  account  to  the  extent  of 
$343.65  was  allowed  and  paid.     Martin  fiuled  to  pay  over 
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to  Seeley  the  money  so  received.  Seeley  thereupon  brought 
an  action  against  Martin  and  his  sureties  to  recover  the 
same.  On  the  trial  of  the  cause  in  the  court  below  the 
-court  directed  a  verdict  in  favor  of  Seeley. 

A  large  number  of  errors  are  assigned  in  this  court  which 
it  seems  to  be  unnecessary  to  notice  in  detail^  as  the  only 
•question  for  determination  is,  did  Martin  receive  the  money 
in  his  official  capacity?  That  he  did  so  receive  it  there  is 
no  question.  Sec.  377  of  the  criminal  code  authorizes  the 
sheriff  of  any  county,  when  there  is  no  secure  jail  in  his 
oounty,  to  convey  any  person  committed  to  jail  to  the  jail 
of  any  county  in  the  state  and  confine  him  there.  Martin, 
therefore,  in  confining  such  persons  as  were  committed  to 
his  custody  for  imprisonment  in  the  jail  of  Buffalo  county 
clid  so  in  his  official  capacity,  and  the  money  being  received 
for  such  services  his  sureties  are  liable  on  his  bond.  The 
court  did  not  err,  therefore,  in  directing  a  verdict  for  Seeley. 
The  judgment  must  be  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 


Prank  Denman,  plaintiff  in  error,  v.  The  State 
OF  Nebraska,  defendant  in  error. 

1.  Criminal  Law.  An  indictment  for  murder  by  striking  with  a 
knife  is  not  objectionable  for  duplicity,  by  reason  of  stating  that 
the  accused  made  an  asaavU  and  feloniously,  etc,  did  strike  the 
deceased  and  inflict  a  mortal  wound,  etc 

52.    :    MUBDEB:    DEFENSE.    Where  a  wound  is  the  mediate 

cause  of  death,  it  is  no  defense  that  the  immediate  cause  was 
erysipelas  which  set  in  in  consequence  of  the  wound. 

Error  to  the  district  court  for  Lancaster  county.    Tried 
below  before  Pound,  J. 
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A,  W,  Field,  for  plaintiff  in  error. 

Indictment  is  defective  because  of  duplicity.  1  Bishop 
"Grim.  Proc,  §  189.  On  instructions,  cited:  Dean's  Med. 
Jur.,  260.  Wharton  on  Homicide,  244.  1  Wharton  Grim. 
Law,  §  751. 

Isodo  Powers,  Jr.,  Attorney  General,  for  the  State,  cited : 
McAUisier  v.  State,  17  Ala.,  587.  Parsons  v.  State,  21  Id., 
300.  Wharton  on  Homicide,  241,  §  382,  Commonwealth 
r.  Fox,  7  Gray,  585.  Harvey  v.  State,  40  Id.,  516.  Cbwi- 
manweaMh  t?.  Pike,  3  Gush.,  181.  Knssell  on  Grimes,  505 
:and  506. 

Maxwell  J. 

The  plaintiff  in  error  was  indicted  for  murder  in  the 
second  degree  in  tb^  district  court  of  Lancaster  county,  and 
cx)nvicted  of  manslaughter  and  sentenced  to  imprisonment 
in  the  penitentiary  for  nine  years.  He  now  prosecutes 
error  to  this  court.  The  errors  assigned  are :  First,  duplic- 
ity in  the  indictment.  Second,  the  exclusion  of  testimony 
showing  the  friendly  relations  between  Denman  and  the 
deceased.  Third,  error  in  giving  and  refusing  certain  in- 
structions. 

Duplicity  in  an  indictment  is  the  joinder  of  two  or  more 
distinct  offenses  in  one  count.  1  Bish.  Gr.  Proc.  (3-Ed.), 
§  432.  Whart.  Gr.  Proc.  (8th  Ed.),  §  243.  The  general 
rule  is,  that  two  distinct  crimes  cannot  properly  be  joined 
in  the  same  count  of  an  indictment,  and  if  so  joined  a  mo- 
tion to  quash  or  demurrer  will  lie.  Wharton  Gr.  Proc.,  § 
243.  But  there  are  exceptions  to  the  rule,  as  where  the  crime 
charged  includes  one  of  an  inferior  degree — ^as  in  murder 
which  includes  manslaughter.  In  such  case  the  jury  may 
acquit  of  the  high  crime  and  convict  the  accused  of  the  less 
atrocious  one.     Id.,  §  246. 
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There  are  other  exoeptions  to  the  rule,  to  which  it  is  un- 
necessary to  refer.  Murder  or  manslaughter  committed 
hj  an  intentional  blow  includes  an  assault^  not  as  a  separate 
and  distinct  offense  but  as  a  part  of  the  violence  by  which 
the  murder  was  commited.  2  Bish.  Cr.  Pro.,  §  512.  2  Cr. 
liaw,  §  56.  The  substance  of  the  charge  against  Denmau 
in  this  case  is  that  unlawfully  and  feloniously  he  did  make 
an  assault  upon  Coakley  with  a  knife,  with  which  he  did 
strike  and  wound  said  Coakley  on  the  arm,  of  which  wound 
he  died,  etc.  The  indictment  charges  but  one  offense,  viz.,. 
murder  in  tlie  second  degree,  and  the  court  did  not  err  in 
overruling  the  motion  to  quash  and  the  demurrer. 

Second.  Friendly  relations  between  Denman  and  the  de» 
ceased.  Denman  was  a  witness  in  his  own  behalf,  and  was 
asked  by  his  attorneys,  "What  incident  ever  occurred 
between  you  and  Mr.  Coakley  of  a  friendly  nature?''  Ob- 
jection was  made  and  no  answer  given.  He  was  then 
asked  if  he  had  been  on  such  friendly  relations  to  the  de- 
ceased that  he  (Coakley)  had  extended  any  material  favors 
or  acquaintance  to  him?  Objection  was  again  made,  and 
no  answer  given.  There  was  no  offer  to  prove  any  fiict,. 
consequently  no  question  is  presented  for  determination. 

Third.  It  appears  from  the  testimony  that  one  Coakley 
was  keeping  the  St.  Charles  House,  in  the  city  of  Lincoln, 
(ind  that  the  plaintiff  was  boarding  there;  that  on  the 
fourth  of  July,  1881,  Denman,  while  at  dinner,  made  some 
disturbance,  which  resulted  in  Coakley  ordering  him  to  leave,, 
and  finally  in  putting  him  out  of  the  house;  that  while  on 
the  sidewalk,  whether  at  the  door  or  a  few  steps  from  it,  is 
not  entirely  clear,  the  plaintiff  struck  Coakley  with  a  knife 
on  the  arm  making  a  wound  which  extended  to  the  bone.. 
Erysipelas  set  in,  and  in  two  days  afterwards  Coakley  died.. 
The  testimony  is  uncontradicted  that  the  erysipelas  resulted 
from  the  wound,  and  that  the  wound  was  the  cause  of 
death.  The  court  gave  the  following  instruction  on  behalf 
of  the  state,  which  is  objected  to:  "If  you  find  from  the 
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evidence  that  the  defendant  inflicted  a  wound  upon  the 
person  of  Thomas  Coakley^  as  charged  in  the  indictment^ 
then  if  such  wound  so  inflicted  by  the  defendant  caused  or 
directly  contributed  to  the  death  of  said  Coakley^  then  the 
prisoner  cannot  be  excused^  because  other  causes  may  have 
also  contributed  to  his  death.  If  death  ensues  from  a  wound 
given  in  malice^  but  not  in  its  nature  mortal^  but  which 
from  want  of  helpful  applications^  or  from  natural  causes^ 
develops  a  fever  or  an  erysipelatoes  inflammation,  and  that 
fever  or  erysipelatous  inflammation  be  the  immediate  cause 
of  the  death,  yet  the  person  who  gave  such  wound  can^ 
not  be  thereby  excused;  for  that  the  wound,  though  it 
was  not  the  immediate  cause  of  the  death,  yet  if  it  is  the 
mediate  cause  and  the  fever  or  erysipelatous  inflammation 
is  the  immediate  cause,  the  wound,  being  the  cause  of  the  fe- 
ver or  the  erysipelatous  inflammation,  is  the  cause  of  the  im- 
mediate cause,  and  the  person  who  inflicted  such  wound  is 
responsible  for  the  result  of  such  wound  according  to  the 
circumstances  tof  the  case/' 

This  is  equivalent  to  saying,  that  if  the  wound  was  the 
mediate  cause  of  death — ^that  is,  if  but  for  the  wound  death 
would  not  have  ensued,  it  is  no  defense  that  because  of  the 
wound  fever  or  erysipelas  set  in  and  was  the  immediate 
cause  of  death.  No  objection  is  pointed  out  to  this  in- 
struction, and  there  was  no  error  in  giving  it.  McAllister 
V.  The  State,  17  Ala,,  434.  U.  8.  v.  Warner,  4  McLean, 
464.  Chm.  v.  Hackett,  2  Allen,  137.  Com.  v.  MoPike,  3 
Cush.,  181,  Parsons  v.  The  State,  21  Ala.,  300.  2  Whar- 
ton Cr.  Law,  §  941. 

The  following  instruction  was  asked  and  refused:  "If 
the  jury  find  from  the  testimony  that  the  defendant  inflicted 
on  the  deceased  a  slight  wound,  in  itself  not  dangerous, 
which  wound  by  improper  treatment  of  a  physician  became 
mortal,  you  will  acquit  the  defendant."  There  is  not  a 
particle  of  testimony  in  the  record  tending  to  show  that  the 
physicians  improperly  treated  the  wound.     The  instruction 
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was  therefore  properly  refused.  Other  instructions  were- 
asked  on  behalf  of  the  prisoner^  and  refused^  to  which  it  is 
unnecessary  to  refer,  as  we  find  no  evidence  in  the  record 
to  justify  them.  Objection  is  made  in  the  brief  that  the 
verdict  is  not  sustained  by  the  evidence.  We  have  care- 
fully read  the  evidence,  and  are  of  the  opinion  that  the 
verdict  is  right.  There  are  no  material  errors  in  the  record 
and  it  is  clear  that  justice  has  been  done.  The  judgment, 
must  therefore  be  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 


o64  437I  Joseph  Shawang,  plaintiff  in  error,  v.  Sarah  J. 
Love,  defendant  in  error. 

Error  or  Appeal:    waiveb.     A  party  taking  an  appeal  from,  or 
filing  a  petition  in  error  to,  the  district  court  thereby  sabmits- 
himself  to  the  jurisdiction  of  said  court,  and  waives  any  errors 
which  have  intervened  in  the  service  or  return  of  process  necei? 
sary  to  bring  him  within  such  jurisdiction. 

Error  to  the  district  court  for  Richardson  county^ 
Heard  below  before  Weaver,  J. 

A.  SchoenheU,  for  plaintiff  in  error. 

Martin  &  Gilman,  for  defendant  in  error. 

Cobb,  J. 

This  was  an  action  of  ejectment  by  the  defendant  in  error 
against  the  plaintiff  in  error.  The  defendant  in  the  court 
below  made  default,  and  upon  proofi  a  judgment  was  ren- 
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dered  for  the  plaintiff  therein.  Thereupon  the  cause  is 
brought  to  this  court  by  petition  in  error. 

The  following  errors  are  assigned : 

^^  1.  ^  The  district  court  did  not  obtain  jurisdiction  against 
the  said  Joseph  Shawang  in  said  cause. 

"  2.  The  said  Shawang  was  not  served  by  summons  or 
other  process  of  the  pending  of  said  action  as  required  by 
law. 

"3.  The  record  shows  that  the  summons  was  served 
upon  said  Shawang  on  the  return  day  thereof  and  not  as 
required  by  law. 

^'4.  The  record  shows  that  the  return  of  the  summons 
was  made  one  day  after  the  return  day. 

"  5.  The  record  does  not  show  what  service  of  summons 
was  made  within  the  jurisdiction  of  the  officer  making  it 

^'7.  The  record  shows  that  at  the  date  said  judgment 
was  rendered  by  the  court  it  was  not  at  a  legally  consti- 
tuted term  or  adjourned  term  of  said  district  court^  and 
said  court  had  no  jurisdiction  to  render  said  judgment." 

These  alleged  errors  are  all  jurisdictional,  and  all  except 
the  seventh  are  objections  to  the  jurisdiction  of  the  court 
over  the  person  of  the  plaintiff  in  error.  I  understand  the 
law  to  be  well  settled  that  the  taking  of  an  appeal  or  the 
suing  out  of  a  writ  of  error  is  a  waiver  of  all  errors  of  want 
of  jurisdiction  of  the  person  of  the  party.  In  other  words, 
the  party  taking  an  appeal  or  suing  out  a  writ  of  error 
thereby  submits  himself  to  the  jurisdiction  of  the  court. 
Such  is  the  holding  of  the  supreme  court  of  Ohio  in  Adams 
Express  Co.  t>.  J^.  John,  17  Ohio  State,  641.  See  also 
opinion  of  this  court  in  Brondberg  v.  Bobbettf  disposed  of 
at  the  present  term.     14  Neb.,  517. 

As  to  the  seventh  point,  a  careful  examination  of  the 
record  &ils  to  disclose  that  the  said  district  court  was  not 
l^lly  in  session,  and  the  point  not  being  referred  to  in 
the  brief  of  plaintiff  in  error  we  are  at  a  loss  to  perceive 
upon  what  that  assignment  is  founded. 
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This  being  an  action  such  as  is  mentioned  in  section  630 
of  the  civil  code,  all  that  the  plaintiff  in  error  had  to  do  to 
obtain  a  new  trial  was  to  demand  it  at  the  same  term  of 
court  at  which  the  trial  was  had.  Having  failed  to  make 
such  demand,  I  do  not  think  that  he  would  be  entitled  to 
a  new  trial  in  any  event,  without  a  satisfactory  showing 
why  such  demand  was  not  made.  The  judgment  of  the 
district  court  is  therefore  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


.15^44 
[15    H7 


:Samuel  G.  McCathron,  plaintiff  in  error,  v.  John 
G.  McCathron  et  al.,  defendants  in  error. 

1.  A  Bill  of  Exceptions,  though  agreed  to  by  the  attorneys  of 
both  parties  by  stipulation,  unless  settled  and  signed  by  the 
judge  or  clerk,  will  ba  quashed  on  motion. 

SL  Practice  in  Supreme  Ooort.  Where  the  only  objection  to 
the  judgment  is,  that  the  verdict  is  not  sustained  by  the  evi- 
dence, and  for  any  cause  the  bUl  of  exceptions  be  quashed  or 
stricken  from  the  files,  the  judgment  wiU  be  affirmed. 

Error  to  the  district  court  for  Merrick  county.  Tried 
below  before  George  W.  Post,  J. 

0.  A.  Abbott,  A.  L.  Renoehl  and  J.  PoMeraon,  for 
plaintiff  in  error. 

W.  H,  Webster  J  for  defendants  in  error. 

Cobb,  J. 

This  case  comes  up  on  motion  of  the  defendants  in  error 
to  quash  the  bill  of  exceptions  for  the  reason  that  the  same 
had  not  been  allowed  or  signed  by  either  the  judge  or 
clerk  of  the  trial  court. 


r" 
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Upon  examination  of  the  record  it  appears  that  although 
there  is  a  stipulation  signed  by  the  attorneys  on  either  side 
agreeing  upon  the  bill  of  exceptions,  yet  it  does  not  ap- 
pear that  it  was  ever  presented  either  to  the  judge  or  clerk, 
and  certainly  it  bears  the  signature  of  neither  of  them. 

The  statute,  sec  311,  civil  odde,  provides  for  the  pres- 
entation to  and  settlement  and  allowance  by  the  trial  judge 
of  bills  of  exceptions,  the  time  in  which  the  same  must  be 
presented,  etc.,  and  continues  as  follows:  "In  case  of 
the  death  of  the  judge,  or  when  it  is  shown  by  affidavit 
that  the  judge  is  prevented  by  sickness  or  absence  from 
his  district,  as  well  as  in  cases  where  the  parties  interested 
shall  agree  upon  the  bill  of  exceptions  (and  shall  have  at- 
tached a  written  stipulation  to  that  effect  to  the  bill),  it 
shall  be  the  duty  of  the  clerk  to  settle  and  sign  the  bill  in 
the  same  manner  as  the  judge  is  by  this  act  required  to  do  ; 
and  shall  thereupon  be  filed  with  the  papers  in  the  case, 
and  have  the  same  force  and  effect  as  though  signed  by  the 
court." 

These  provisions  are  very  liberal,  and  it  seems  that  they 
might  be  complied  with  by  any  party  desiring  to  bring  his 
cause  into  this  court  for  review.  But  when  there  is  a 
manifest  failure  to  comply  with  their  plain  requirements 
and  the  point  is  made  and  insisted  upon  by  the  opposite 
party,  nothing  remains  for  thij  court  but  to  decide  accord- 
ingly. Upon  the  announcement  of  such  decision  by  the 
court,  and  the  bill  of  exceptions  being  quashed,  the  cause 
was  submitted  generally. 

Upon  examining  the  record  I  find  that  no  point  is  made 
which  can  be  considered  in  the  absence  of  a  bill  of  excep- 
tions; the  only  substantial  point  being  that  "the  verdict 
is  net  sustained  by  sufficient  evidence."  The  judgment  of 
the  district  court  must  therefore  be  affirmed. 


Judgment  affirmed. 


The  other  judges  concur. 
12 
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John  K.   Roode,  plaintiff  in   error,  t.  Martin 
Sherer,  defendant  in  error. 

Practice  in  Supreme  Court.  The  paper  claimed  to  be  a  bill 
of  exceptions  being  quashed,  and  there  being  no  point  raised, 
or  question  involved  in  the  case,  which  can  be  considered  with- 
out an  examination  of  the  testimony  on  which  the  judgment 
was  rendered,  the  judgment  must  be  afifirmed. 

Error  to  the  district  court  for  Jefferson  county.  Tried 
below  before  Weaver,  J. 

John  K.  Roode,  pro  Be. 

Brovm  &  Ryan  Brotlvers,  for  defendant  in  error. 

Cobb,  J. 

In  this  case  there  was  a  trial  and  judgment  for  the  de- 
fendants Sherer  &  Brown  in  the  court  below.  The  plain- 
tiff brings  the  cause  to  this  court  by  petition  in  error.  No 
service  of  summons  in  error  was  made  on  Brown.  The  de- 
fendant in  error  (Sherer)  moved  to  quash  the  bill  of 
exceptions,  assigning  five  causes  as  follows: 

"  1.  Because  the  pretended  bill  of  exceptions  was  never 
certified  as  required  by  law. 

"  2.  Because  the  pretended  bill  of  exceptions  was  never 
served  upon  either  of  the  defendants  in  error  or  anyone 
else  as  required  by  law. 

^'  3.  Because  the  so  called  bill  of  exceptions  is  not  au- 
thenticated as  required  by  law. 

"  4.  Because  the  only  pretended  authentication  to  said 
bill  of  exceptions  so  called,  is  the  signature  of  the  plaintiff 
in  error  thereto. 

"  5.  Because  there  is  nothing  to  show  that  the  pretended 
bill  of  exceptions  contains  all  the  evidence  introduced  or 
offered  on  the  trial  of  said  action." 
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An  examination  of  the  record  verifies  all  of  the  above 
charges  against  the  bill  of  exceptions  to  be  well  founded; 
and  the  court  having  sustained  the  said  motion  and  ordered 
the  said  bill  of  exceptions  quashed,  the  cause  was  submitted 
generaUy.  Upon  a  careful  examination  of  the  record  I 
find  no  point  made  or  ground  of  error  set  out  which  can 
be  examined  or  considered  in  the  absence  of  a  bill  of  ex- 
ceptions. The  record  presents  a  case  identical  with  that  of 
McCathron  v,  McCathron^  ante  p.  144,  except  that  in  this 
case  there  was  no  agreement  or  stipulation  of  counsel  as  to 
the  paper  claimed  to  be  a  bill  of  exceptions;  the  petition  in 
error  sets  out  no  point  of  error  which  could  be  considered 
with  or  without  a  bill  of  exceptions,  and  there  appears  to 
have  been  no  motion  for  a  new  trial  in  the  case.  Nothing 
remains  therefore  possible  for  this  court  but  to  affirm  the 
judgment.     The  judgment  of  the  district  court  is  afermed. 

Judgment  affirmed. 
The  other  judges  concur. 
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The  State  of  Nebraska,  ex  rel,  Henry  T.  Clark, 
V.  Joseph  Scott,  County  Treasurer  of  Buffalo 
County. 

Mandamus  against  County  Treasurer:  intebbst.  In  a 
proper  case,  a  mandamn^  will  issne  to  compel  a  coimtj  tzea- 
snrer  to  pay  out  the  county  money  of  the  appropriate  ftind, 
upon  a  county  warrant,  according  to  its  face,  together  with  in- 
terest thereon  according  to  the  date  of  its  presentation  for  pay- 
ment as  endorsed  thereon,  and  the  law  in  force  at  the  date  of 
such  payment.  But  will  not  issue,  to  compel  the  payment  of  a 
higher  rate  of  interest,  as  evidenced  by  the  terms  of  a  judgment 
against  tbe  county,  and  in  favor  of  the  holder  of  said  warranty 
and  in  liquidation  of  which  such  warrant  was  issued. 
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Clark  recovered  judgment  in  this  court  in  1878 
against  the  commissioners  of  Buflalo  county  on  a  manda- 
mus to  compel  them  to  levy  a  tax  and  to  draw  warrants 
thereon,  and  deliver  the  same  to  him  through  the  clerk  un- 
til the  full  sum  of  $19,577.50  and  interest  thereon  at  ten  per 
cent  per  annum  from  June  11th,  1873,  should  be  fully 
paid.  In  obedience  to  this  mandate  levies  were  made  and 
warrants  issued  to  liquidate  said  judgment  for  the  years 
1877,1878,1879,1880,and  1881.  In  1879  the  l^islature 
reduced  the  rate  of  interest  on  county  warrants  from  ten  to 
seven  per  cent.  The  county  treasurer  having  paid  certain 
of  these  warrants,  issued  since  the  law  reducing  the  interest, 
with  interest  only  at  the  rate  of  seven  per  cent,  this  applica- 
tion for  a  peremptory  writ  of  mandamus  was  brought  to 
compel  him  to  pay  an  amount  equal  to  ten  per  cent  interest. 

/.  R.  Webster,  for  the  relator,  cited:  Laws  1879,  113,  § 
3.  Fuller  v.  Heath,  89  Ills.,  296.  Bensai  v.  Carmel,  8 
Greenleaf,  112.  Willey  v.  Oreenfield,  30  Me.,  452.  Gold- 
schmiedt  v.  New  Orleans,  5  La.  Ann.,  436.  Sho7*t  t\ 
Nao  Orleans,  4  La.  Ann.,  281.  Pease  t?.  Garnish,  19 
Me.,  191.     Vameyv.  Nobleborough,  2  Greenleaf,  121. 

E.  M.  Cunningham,  for  respondent,  cited:  Freeman  on 
Judgments,  §  463,  432a.  Lyon  v,  Northrop,  17  Iowa, 
314.  Webster  v.  Clark,  37  Mo.,  572.  M'etho'sby  v. 
Margi,  11  Johns.,  518.  Ives  v.  Phelps,  16  Minn.,  451 
Morriss  v.  Harvey  &  Williams,  75  Va.,  726.  Dalrymjle 
V.  ^VhiU^ngham,  26  Ver.,  345,  White  v.  Young,  38  Ills., 
159.  Louden  v.  Btrt,  4  lud.,  570.  Kern  v,  Younhnan, 
8  Ind.,  254.     Parsons  on  Notes  and  Bills,  p.  30. 

Cobb,  J. 

The  answer  of  the  respondent  is  a  complete  defense  to 
the  cause  of  action  as  set  out  in  the  relation.  Whatever 
legal  or  equitable  rights  the  relator  may  have  as  against 
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Bafialo  county,  of  which  we  express  no  opinion,  it  is  very 
clear  that  the  respondent  is  not  in  default.  The  respon- 
dent being  merely  a  ministerial  officer,  is  charged  with  no 
knowledge  but  that  to  be  derived  from  an  inspection  of 
the  warrants  themselves.  ,  Such  inspection  conveys  no  infor- 
mation as  to  the  consideration  for  which  they  were  issued. 
They  bear  date  the  25th  June,  1880,  and  call  for  the  pay- 
ment of  five  hundred  dollars  each  out  of  the  bridge  fund^ 
By  turning  to  the  back  it  is  seen  that  they  were  presented 
to  the  then  county  treasurer,  and  not  paid  for  the  want  of 
funds,  on  the  21st  day  of  August,  1880,  and  registered  for 
payment  the  same  day.  The  word  interest  is  not  found 
either  on  the  back  or  face  of  the  warrants.  Clearly  it  is 
the  duty  of  the  county  treasurer,  upon  the  coming  into  the 
treasury  of  money  sufficient  and  the  re-presentation  of  the 
said  warrants,  to  pay  the  same  together  with  interest  ac- 
cording to  terms  of  the  law  in  force  at  the  time.  No  ques- 
tion as  to  the  power  of  the  legislature  to  reduce  the  rate  of 
interest  on  county  warrants  after  their  issue  can  possibly 
arise  in  this  case,  because  there  has  been  no  such  act  passed 
since  the  issuance  of  these  warrants.  It  cannot  be  that  it 
is  the  duty  of  the  county  treasurer  to  study  the  history  of 
every  warrant  that  is  presented  for  payment,  and  acquaint 
himself  with  the  consideration  upon  which  it  was  issued, 
or  that  it  is  the  duty  of  the  courts  to  punish  him  by  man- 
damus for  a  mistake  or  error  of  judgment  as  to  the  l^al  re- 
lations existing  between  the  claimant  and  the  county.  The 
warrant  itself  is  the  treasurer's  authority  for  paying  out  the 
money  and  it  only  will  be  accepted  as  his  voucher  by  the 
auditing  board.  Can  this  court  compel  him  to  disburse 
money  upon  a  disputed  interpretation  of  a  record  which  has 
not  been  and  cannot  be  l^lly  brought  before  h  im,  and  which 
in  no  event  would  the  auditing  board  accept  as  a  voucher? 
We  think  not.     The  writ  must  therefore  be  denied. 

Writ  denied. 
The  other  judges  concur. 
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40  William  Kerkow,  Johk  Erb,  and  August  English, 

oil'  '  '  ' 

PLAINTIFFS  IN  ERROR,  V.  FrEDERIKA  BaUER  ET  AL., 
DEFENDANTS  IN  ERROR. 


86  aog  L    Pleading:    petition.    The  petition,  J7eM,  To  state  &ct8  soffi- 

40  731  cient  to  constitute  a  cause  of  action  against  the  defendants  in 

41  eoo  favor  of  the  plaintiflfe. 

15  150 

45  m  2.    Liquor  Selling:    action  by  widow  and  children.    Under 


16   1601  the  code  system  of  pleading  and  the  provisions  of  the  statute 

— now  in  force,  known  as  chapter  50,  Compiled  Statutes,  an  action 

53  6691  can  be  maintained  by  the  widow  and  infant  children,  Jointly  or 

severally,  whose  husband  and  father  has  lost  his  life  in  conse- 
quence of  intoxication,  against  any  and  all  persons,  jointly  or 
severally,  who  sold,  gave,  or  fhmished  any  intoxicating  liquor 
which  was  drank  by  him  on  the  day  or  about  the  time  of  such 
intoxication. 


:    :    EVIDENCE.    On  the  trial  of  such  case  it  is 

competent  to  prove  the  physical  condition  and  health  of  de- 
ceased, his  habits  of  industry,  his  avocation,  the  monthly  or  an- 
nual product  of  the  same,  and  whether  any  and  all  of  the  plain- 
tiff are  of  such  tender  age  as  to  render  them  entirely  dependent 
upon  their  parents  for  support. 


:     :     C0N8TEUCTI0N.    The  word  "beer,"  without 

restriction  or  qualification,  denotes  an  intoxicating  malt  liquor, 
and  is  within  the  meaning  of  the  words  "intoxicating  liquors" 
as  used  throughout  the  statute. 

:    :    EVIDENCE.    This  class  of  actions  is  brought 

for  the  loss  of  support,  not  for  the  loss  of  the  society  or  oompan- 
ionship  of  deceased ;  hence,  proof  of  the  lack  of  affection,  sympa- 
thy, or  respect  for  deceased  on  the  part  of  the  adult  plaintiff, 
is  inadmissible. 

:  :  :  instbuctions  to  juby.  There  be- 
ing evidence  tending  to  prove  that  the  deceased  was  intoxicated 
on  the  fatal  day,  and  it  being  contended  on  the  part  of  the  de- 
fendants that  he  was  not  intoxicated,  notwithstanding  such  evi- 
dence, because  they  had  not  sold  him  enough  liquor  to  make 
him  intoxicated,  Held,  That  it  was  not  error  on  the  part  of  the 
court  to  instruct  the  jury  that  '  *  it  was  not  necessary  on  the  part 
of  the  plaintiffe  to  prove  that  the  defendants  sold  all  the  liquor 
to  the  said  John  Bauer  that  may  have  produced  his  intoxica- 
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tion,"  etc.,  nor  to  allow  counsel  for  the  pUdntifis  to  oige  to  the 
joiy  that,  rather  than  reject  the  evidence  hefore  them  of  the  in- 
toxication of  the  deceased,  they  might  presume  that  he  obtained 
and  drank  liquor  otherwhere  which  also  contributed  to  his  in- 
toxication. 

7.    :    :    .    Evidence  offered  by  defendants  to 

prove  that  on  the  &tal  night,, on  account  of  its  unusual  dark- 
ness, another  person  in  that  vicinity  lost  his  'v^ay,  and  still  au 
other  had  great  difficulty  in  keeping  it;  also,  that  deceased  had 
on  a  former  occasion,  on  a  bright  moonlight  night,  lost  his  way, 
etc.,  was  properly  r^ected. 

^.  :  :  .  Theevidenceintheca8e,JS«Z<l,  Suffi- 
cient to  sustain  the  verdict. 

9.  Trial:  instructions.  When,  upon  a  trial, a  party  presents  an 
instruction  consisting  of  four  propositions,  each  perfect  in  itself, 
with  a  fifth  one  reiterating  and  emphasizing  the  said  proposi- 
tions, it  is  not  error  on  the  jMurt  of  the  court,  having  given  the 
four  propositions  in  charge  to  the  jury,  to  detach  and  refuse  to 
-give  the  fifth  one,  without  regard  to  the  law  of  such  proposition, 
or  its  applicability  to  the  fiicts  of  the  case. 

Ebbob  to  the  district  court  for  Dodge  county.  Tried 
below  before  Geobge  W.  Post,  J. 

E.  F.  Gray  J  for  plaintifis  in  error,  cited:  Shugart  v, 
Eagauj  83  111.,  56.  Krach  v.  HeUman,  53  Ind.,  526. 
SeMosaer  v.  The  StaU,  55  Ind.,  82.  Klare  v.  The  State, 
43  Ind.,  483. 

William  MarshdU,  for  defendants  in  error,  cited:  Roth 
V.  Eppy,  80  111.,  286.  People  v.  Wheehck,  3  Parker  (N. 
Y.),  14.  The  People  v.  Hawley,  3  Mich.,  339.  Binfoi^d 
c.  Johnson  (Ind.),  22  Am.  Law  Reg.,  50.  Boose  v.  Per-* 
kins,  9  Neb.,  312.     Sackett  on  Instructions,  181  and  182. 

Cobb,  J. 

The  defendants  in  error  are  the  widow  and  infant  chil- 
dren of  one  John  Bauer,  who,  one  dark  night  in  October 
1881,  drove  his  wagon  off  a  bluff  of  Pebble  creek,  in  Dodg* 
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county,  where,  a  few  days  afterwards,  his  dead  body  was 
found  under  his  overturned  wa^on,  and  his  two  drowned 
horses  in  the  creek.  The  plaintiSs  in  error  are  the  liquor 
dealers  of  Scribner,  in  the  said  county,  who  sold  him  liquor 
on  the  day  of  the  occurrence,  which,  it  is  alleged,  made  him 
intoxicated  and  caused  him  to  lose  his  way  from  Scribner 
to  his  home  and  drive  off  the  bluff  into  the  creek,  with  the 
fatal  consequences  above  stated.  There  was  a  trial  to  a 
jury  in  the  district  court,  and  a  verdict  and  judgment  for 
the  plaintiffs  below  for  eighteen  hundred  dollars  and  costs. 
The  cause  is  brought  to  this  court  on  error. 

There  are  twenty-two  errors  assigned  in  the  petition  in 
error,  some  of  which  are  merely  formal  and  will  not  need 
to  be  noticed  separately,  but  those  which  present  substan- 
tial points  will  be  considered  in  their  order. 

"  1.  That  the  facts  set  forth  in  the  said  petition  of  the 
defendants  in  error  are  not  sufficient  in  law  to  maintain  the 
aforesaid  action  against  the  plaintifis  in  error." 

Chapter  50  of  the  Compiled  Statutes,  after  providing  for 
the  granting  of  license  for  the  sale  of  malt,  spirituous,  and 
vinous  liquors,  when  properly  applied  for  and  deemed  ex- 
pedient, the  giving  of  bonds  by  the  licensed  persons,  etc., 
proceeds  as  follows : 

"Sec.  11.  Any  person  who  shall  sell  or  give  away, 
upon  any  pretext,  malt,  spirituous,  or  vinous  liquors,  or 
any  intoxicating  drinks,  without  having  first  complied 
with  the  provisions  of  this  act  and  obtained  a  license  as 
herein  set  forth,  *****  g^all  be  liable  in  all 
respects  to  the  public  and  to  individuals,  the  same  as  he 
would  have  been  had  he  given  bonds  and  obtained  license 
as  herein  provided. 

"Sec.  15.  The  person  so  licensed  shall  pay  all  damages 
that  the  community  or  individuals  may  sustain  in  conse- 
quence of  such  traffic,  he  shall  support  all  paupers,  widows, 
and  orphans,  and  the  expenses  of  all  civil  and  criminal 
prosecutions  growing  out  of  or  justly  attributable  to  his 
traffic  in  intoxicating  drinks,  etc. 
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"Sec.  16.  It  shall  be  lawful  for  any  mai-ried  woman 
or  any  other  person  at  her  request  to  institute  and  main- 
tain in  her  own  name  a  suit  on  any  such  bond  for  all  dam- 
ages sustained  by  herself  and  children  on  account  of  such 
traflSc,  etc. 

"Sec.  18.  On  the  trial  of  any  suit  under  the  provisions 
hereof,  the  cause  or  foundation  of  which  shall  be  the  acts 
done  or  injuries  inflicted  by  a  person  under  the  influence 
of  liquor,  it  shall  only  be  necessary,  to  sustain  the  action, 
to  prove  that  the  defendant  or  defendants  sold  or  gave 
liquor  to  the  person  so  intoxicated  or  under  the  influence 
of  liquor,  whose  acts  or  injuries  are  complained  of,  on  that 
day  or  about  that  time  when  said  acts  were  committed  or 
said  injuries  received,"  etc. 

The  petition  is  in  the  usual  form,  as  applicable  to  the 
former  statute.  And  while  it  doubtless  contains  several 
allegations  which  the  changes  in  the  law  have  rendered  un- 
necessary, I  think  that  it  contains  all  that  are  essential;  at 
least,  in  the  absence  of  specific  grounds  of  objection,  we 
must  hold  it  to  be  suflScient. 

"2.  That  the  said  court  erred  in  sustaining  the  demur- 
rer of  these  defendants  in  error  to  the  second  ground  of  de- 
fense," etc. 

"3.  That  the  said  court  erreil  in  sustaining  the  demur- 
rer of  these  defendants  to  the  answer  of  each  of  these  plain- 
tiflfe  in  error,  alleging  misjoinder  of  parties  defendant." 

The  above  two  points  may  be  properly  considered  to- 
gether, considering  the  allegation  of  the  petition  that  the 
defendants  were,  at  the  time  of  the  selling  complained  of,, 
engaged  in  business  in  the  retail  trafSc  in  intoxicating 
liquors,  in  the  village  of  Scribner,  each  foi;  himself,  which 
negatives  the  idea  of  the  act  of  selling  being  a  joint  one. 
Were  we  to  apply  the  rules  of  pleading  which  existed  be- 
fore the  adoption  of  the  reformed  or  code  system,  we  would 
probably  hold  that  the  demurrer  should  have  been  over- 
ruled or  held  to  reach  back  to  the  petition  as  the  first  de-^ 
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fective  pleading.  But  we  cannot  apply  the  common  law 
rules  of  pleading  to  this  case.  While  the  law  provides  for 
licensing  the  sale  of  intoxicating  liquors^  it  r^ards  the 
making  of  a  person  intoxicated,  or  the  selling  or  furnish- 
ing a  person  intoxicating  liquors  with  which  he  makes  him- 
self intoxicated^  as  a  tort  or  wrong,  and  holds  such  person 
so  selling  oi:  furnishing  responsible  for  certain  of  the  con- 
sequences of  such  intoxication.  And  to  provide  against 
the  difficulty,  or  rather  impossibility,  of  proving  whether 
it  was  the  first,  middle,  or  last  drink  that  caused  the  intox- 
ication the  statute  provides  that,  in  such  cases,  '^  it  shall 
only  be  necessary,  to  sustain  the  action,  to  prove  that  the 
defendant  or  defendants  sold  or  gave  liquor  to  the  person 
so  intoxicated  or  under  the  influence  of  liquor,  whose  acts 
or  injuries  are  complained  of,  on  that  day  or  about  that 
time  when  said  acts  were  committed  or  said  injuries  re- 
ceived.'^ While  this  statute  does  not  in  terms  state  what 
it  will  be  necessary  to  plead  or  all^  in  such  case,  yet,  when 
we  consider  the  object  and  office  of  pleading,  we  must  re- 
gard the  provision  of  the  section  as  applying  as  well  to  the 
pleading  as  to  the  proof.  If  I  am  correct  in  this  view, 
then  it  made  no  difference  that  each  of  the  defendants  was 
doing  business  for  and  by  himself,  and  sold  each  lus  sepa- 
rate glass  of  liquor  to  the  deceased  as  his  individual  act  in 
which  the  other  two  defendants  had  no  interest.  While 
the  act  of  each  defendant  in  selling  the  liquor  was  his  own 
individual  act,  yet  the  law  makes  them  in  certain  contin- 
gencies jointly  interested  in  and  responsible  for  the  intoxi- 
cation caused  thereby.  And  it  was  only  necessary  to  allege 
and  prove  the  fact  of  selling  or  furnishing  intoxicating 
liquors  by  the  defendants  to  the  deceased  on,  or  about  the 
iday  of  his  intoxication.  Had  the  plaintifis  failed  to  prove 
such  selling,  or  furnishing  by  each  of  the  defendants,  then 
such  defendant  or  defendants  would  have  been  entitled  to 
a  judgment  in  his  favor;  but  such  acquittal  would  have 
had  no  effect  upon  the  other  defendants  except  to  enlarge 
their  responsibility. 
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"4.  That  said  court  erred  in  admitting  the  evidence  on 
the  part  of  these  defendants  in  error  to  which  the  plaintiffii 
objected/^ 

Upon  the  examination  of  the  adult  plaintiff  as  a  witness 
in  her  own  behalf  and  that  of  the  infant  plaintiffs^  she  was 
permitted  to  answer  the  following  questions^  put  to  her  by 
plaintiffs'  attorney  over  the  objection  of  the  defendants : 

1.  What  was  his  physical  condition,  as  to  health? 

2.  Was  he  a  good  or  a  bad  farmer? 

3.  How  well  did  he  provide  for  his  family? 

4.  How  much  did  he  produce  or  earn  each  year? 

5.  State  whether  any  of  the  children  are  large  enough 
OT  old  enough  to  contribute  to  the  support  of  the  family. 

Plaintiffs,  in  their  brief,  do  not  point  out  wherein  this 
evidence  is  objectionable,  and  I  fail  to  see  that  it  is  so. 
This  action  is  brought  for  the  loss  of  the  support  which 
would  otherwise  have  been  supplied  them  by  the  husband 
and  father.  The  extent  of  such  loss  could  only  be  meas- 
ured by  the  character  and  value  of  the  services  of  the  de- 
'ceased  in  his  avocation  while  living.  And  as  to  question 
numbered  five,  the  value  of  such  support  to  the  children 
would  depend,  in  some  degree  at  least,  upon  their  inability 
to  support  themselves. 

The  witness  John  Bauer,  upon  his  direct  examination  on 
the  part  of  plaintiffs  below,  was  allowed  to  answer  the  fol- 
lowing question  over  the  objection  of  the  plaintiffs  in  error. 

Q.     If  a  man  takes  enough  of  it,  will  it  intoxicate? 

This  question  was  asked  in  reference  to  the  beer  which 
had  been  furnished  to  deceased  and  witness  by  the  de- 
fendant English,  and  drank  by  them. 

Beer,  as  defined  by  Craig  in  his  dictionary,  is  "a  fer- 
mented liquor  made  from  the  malt  of  barley,  and  flavored 
with  hops.  It  may  be  called  the  wine  of  barley.  A  va- 
riety of  kinds  are  made;  those  in  use  at  present  are  distin- 
guished by  the  names  of  ale,  porter,  or  strong  beer,  table 
l)eer,  and  small  beer,  which  differ  little  except  in  strength 
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and  the  mode  of  preparation  in  their  manufacture.'^  Beer^ 
then,  is  a  malt  liqucH*,  as  much  as  whiskey  is  a  spirituous, 
or  port  wine  a  vinous  liquor.  In  the  eleventh  section 
of  the  act,  malt,  spirituous,  and  vinous  liquors  are  classed 
together  as  intoxicating  drinks,  and  their  sale  without  li- 
cense forbidden  under  severe  penalties.  And  by  the  act 
approved  Feb.  28,  1881  [Comp.  Stat.,  chap.  50,  §  31],  beer 
is  classed  with  wine  and  other  intoxicating  liquors,  and  the 
treating  to  them  in  saloons,  or  other  public  places,  and 
the  accepting  of  such  treats,  prohibited  under  penalties. 
By  these  acts,  I  consider  the  question  of  the  intoxicating, 
qualities  of  "beer"  as  settled.  The  question  was  therefore 
unnecessary,  and  hence  the  ruling  erroneous.  But  at  most 
it  was  error  without  prejudice. 

"  5.  That  the  said  court  erred  in  ruling  out  the  evidence 
offered  by  the  plaintifis  in  error  on  the  trial  of  said  cause,, 
to  which  rulings  they  excepted.^' 

While  Frederika  Bauer  was  on  the  stand  as  a  witness  in 
her  own  behalf  and  that  of  her  children,  the  other  defend- 
ants in  error,  she  was  cross-examined  by  the  attorney  for 
plaintifls  in  error,  by  whom  she  was  asked  the  following 
question : 

Q.  State  if  Albert  Bleihl,  or  John  Bauer,  or  one  of 
them,  Sunday  morning,  when  they  come  to  report  at  your 
house  that  your  husband  was  dead,  if  one  of  them  did  not 
ask  you  if  they  should  bring  the  body  home,  and  if  you 
did  not  answer  substantially  this:  "No,  I  won't  have  him 
there,''  or  "I  would  not  hare  him  there"? 

Upon  this  question  being  objected  to  as  immaterial  hy 
plaintiffs'  counsel,  defendants'  counsel  offered  to  show  by 
the  witness  that  she  did  not  during  the  lifetime  of  her  hus- 
band and  not  until  this  suit  was  brought  and  perhaps  does 
not  now  estimate  the  value  of  her  husband's  support  or  his 
life  at  anything.  He  also  offered  to  show  that  she  not  only 
refused  to  have  the  body  brought  home,  not  only  refused 
to  attend  the  funeral,  but  would  let  no  one  else  of  the  fam- 
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ily  attend  it;  not  only  that  the  funeral  was  had  on  account 
of  her  action  at  another  place  and  by  parties  comparatively 
indifferent  to  the  deceased ,  on  this  account^  but  that  prior 
to  his  death  she  said  she  wished  he  would  die^  or  statements 
that  amounted  to  that;  and  that  immediately  after  his 
death,  when,  as  counsel  remembers  now,  she  was  informed 
of  his  death,  that  at  that  time  she  expressed  herself  not  as 
sorry  for  his  death  but  only  for  the  loss  of  the  team— or 
words  to  that  effect ;  and  that  still  subsequent  to  that  time 
she  said,  in  so  many  words,  that  she  was  glad  that  he  was 
dead,  and  that  she  was  only  sorry  that  he  died  in  that  way. 
To  which  offer  the  plaintiff  objected  as  immaterial.  Objec- 
tion sustained,  and  defendants  excepted.  This  offer  was 
again  made  in  substantially  the  same  form,  and  the  testi- 
mony being  again  objected  to  by  plaintiflfe'  counsel  as  irrel- 
evant and  incompetent,  the  objection  was  by  the  court  over- 
ruled. But  had  this  not  been  done,  we  could  not  have 
found  error  in  the  keeping  out  of  the  testimony  offered. 
The  right  of  action  in  this  class  of  cases  depends  in  no  de- 
gree upon  sentiment.  Affection  for  the  deceased  on  the 
part  of  one  or  all  of  the  plaintifls  could  neither  add  to,  nor 
the  want  of  it  take  from,  the  amount  of  the  verdict,  if  they 
are  entitled  to  one.  That  should  be  the  real  value  of  the 
support  which  has  been  lost  in  the  death  of  the  husband 
and  father,  not  the  value  at  which  such  support  may  have 
been  estimated  by  one  or  all  of  the  plaintiffs. 

"6.  That  said  court  erred  in  giving  to  the  jury  each  of 
the  instructions  asked  for  by  these  defendants  in  error 
which  are  numbered  1,  2,  3,  4,  and  5." 

The  following  are  the  instructions  complained  of: 
"  1.  The  court  instructs  the  jury  that  this  is  a  civil  ac- 
tion of  the  plaintifls  against  the  defendants  jointly  for  dam- 
ages which  the  plaintiffs  claim  to  have  sustained  as  the 
result  of  drinking  intoxicating  liquors,  which  plaintifls 
claim  to  have  been  sold  to  and  drank  by  John  Bauer,  the 
husband  of  Frederika  Bauer  and  the  father  of Bauer 
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et  oL,  which  liquors  plaintiffs  claim  were  sold  by  said  de- 
fendants. 

"2.  If  from  the  evidence  you  find  that  the  said  John 
Bauer  bought  and  drank  intoxicating  liquors  at  various- 
places  and  from  various  persons,  including  all  of  the  defend- 
ants, on  the  thirteenth  day  of  October,  1881,  and  that  he  on 
that  day  became  drunken  from  the  combined  effect  of  such 
liquor,  and  that  on  that  day  he  died  or  was  killed  as  the 
consequence  or  effect  of  such  intoxication,  then  all  of  these 
defendants  are  jointly  liable. 

"3.  The  jury  are  further  instructed  that  though  they 
may  believe  from  the  evidence  that  the  deceased  had  bought 
or  taken  liquor  at  places  other  than  at  the  saloons  of  the 
defendants,  still  this  fact  would  constitute  no  defense  to 
this  action,  provided  the  jury  believe  from  the  evidence 
that  the  deceased  obtained  intoxicating  liquor  at  the  saloons 
of  the  defendants  which  contributed  to  his  intoxication,  and 
that  his  death  resulted  as  a  consequence  of  such  intoxica- 
tion. 

"4.  The  court  instructs  the  jury  that,  if  from  the  evi- 
dence they  believe  that  on  the  day  of  the  death  of  said 
John  Bauer  he  became  intoxicated  and  that  by  reason  of 
such  intoxication  he  came  to  his  death,  it  shall  only  be  nec- 
essary, in  order  to  hold  the  defendants  liable,  to  prove  that 
they  sold  intoxicating  liquors  to  the  said  John  Bauer  at  a 
time  when  the  drinking  of  such  liquor  so  sold  (if  any} 
tended  to  produce  said  intoxication  or  that  contributed  to 
such  intoxication. 

"5.  The  court  further  instructs  the  jury  that,  in  this- 
case  it  is  not  necessary  on  the  part  of  the  plaintifis  to  prove 
that  the  defendants  sold  all  the  liquors  to  the  said  John 
Bauer  that  may  have  produced  his  intoxication,  if  he  was 
intoxicated.  It  is  sufficient  if  it  is  proved  that  they  sold 
him  intoxicating  liquor  that  contributed  to  such  intoxica- 
tion, and  that  such  intoxication  resulted  in  his  death.^' 

The  chief  if  not  the  only  objection  to  these  instructions- 
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on  the  part  of  the  plaintiff  in  error,  as  pointed  ont  in  the 
brief  of  counsel,  is,  what  is  therein  styled  "these  continuing 
suggestions  from  the  court  to  the  jury  that  they  might  be- 
lieve  from  the  evidence  that  the  deceased  had  bought  or 
taken  liquor  at  places  other  than  at  the  saloons  of  the  de- 
fendants," etc.  And  we  will  probably  save  time  by  con- 
sidering also  in  this  connection  the  objections  numbered  9, 
10,  and  11,  as  follows: 

"9.  That  the  said  court  erred  in  permitting  the  attor- 
oey  of  the  defendants  in  error,  over  the  objection  of  the 
plaintiffs  in  error,  on  the  trial  of  said  action,  to  urge,  sug- 
gest, and  argue  to  the  jury  that  if  the  beer  it  was  shown 
by  the  evidence  the  deceased,  John  Bauer,  had  got  of  the 
plaintiffs  in  error  on  the  thirteenth  day  of  October,  1881^ 
was  not  sufficient  to  cause  him  to  be  intoxicated  at  the  time 
of  the  accident  resulting  in  his  death,  he  must  have  got  in- 
toxicating liquor  somewhere  else,  of  other  parties  than  the 
plaintiffs  in  error;  and  the  said  court  erred  in  overruling 
the  objection  of  the  plaintifls  in  error  to  said  argument, 
suggestion,  and  urging;  and  as  well,  said  court  erred  in 
giving  his  sanction  of  said  argument,  suggestion,  and  urging 
before  the  jury." 

Under  the  other  two  numbers  the  said  objection  is  twice 
repeated  in  somewhat  different  language;  but  I  think  the 
point  16  sufficiently  a|)parent  without  setting  them  out  more 
at  length. 

There  was  evidence  tending  to  prove  that  the  deceased 
was  intoxicated  on  the  evening  of  the  day  both  shortly  be- 
fore and  immediately  after  his  starting  for  his  home.  He 
was  proved  to  have  drank  four  or  five  glasses  of  beer  and 
one  or  two  glasses  of  cider  that  afternoon.  When  about 
ready  to  start  home,  he  went  with  the  witness  Albert  Bleihl 
to  the  bar  of  August  English,  one  of  the  plaintiffs  in  error, 
and  called  for  beer  for  himself  and  witness.  Mr.  English 
refused  to  let  him  have  it,  for  the  reason  that  "he  had  got 
enough."    It  was  also  proved  that,  as  he  started  to  drive 
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■on  the  road  towards  home,  he  drove  and  acted  like  an  in- 
toxicated man.  Yet  it  was  no  doubt  argued  and  contended 
for  there,  as  it  is  here,  by  counsel  for  plaintifis  in  error,  that 
deceased  was  not  intoxicated  on  the  fatal  night  because  he 
had  not  drank  enough  to  Jntoxicate  him;  that  four  or  five 
glasses  of  beer  and  a  glass  or  two  of  cider  were  not  suffi- 
cient to  intoxicate  a  robust,  healthy  man  as  deceased  was 
ijhown  to  have  been.  I  fi^il  to  see  that  it  was  an  unfair 
argument  on  the  part  of  counsel  for  defendants  in  error  to 
make  to  the  jury  that,  rather  than  reject  all  of  this  evidence 
of  the  actual  state  of  intoxication  of  the  deceased,  thoy 
should  presume  that  he  must  have  obtained  and  drank 
liquors  otherwhere  than  that  proved.  Nay,  I  think  that 
such  a  conclusion  would  arise  in  every  mind.  Here  is  a 
man  evidently  intoxicated,  as  evidenced  by  his  looks,  ac- 
tion, and  speech.  "But,"  says  an  objector,  "he  cannot  be 
intoxicated,  he  has  only  drank  five  or  six  glasses  this  after- 
noon, and  that  could  not  intoxicate  a  strong  man  like  him." 
Some  might  say,  "that  depends  upon  many  subtle  conditions; 
^^  the  state  of  his  nervous  and  bilious  system,  the  regularity  of 

his  meals,  sleep,  digestion,  and  many  other  things  apper- 
taining to  the  man,  and  many  others  appertaining  to  the 
^  liquors  drank,  whether  all  of  the  same  brewage  or  distilla- 

j  lion  or  of  different  ones,"  etc.     But  the  great  majority  of 

P^  ^  minds  would  immediately  revert  to  the  great  improbability 

q"  of  the  witnesses,  or  anybody  having  knowledge  of  all  the 

k  opportunities  afforded  by  any  village  or  city  to  a  person 

whose  appetite  has  already  been  stimulated  by  numerous 
libations,  for  further  indulgence.     And  to  draw  the  infer- 
i'  ence  from  &cts  already  proved  that  other  facts,  though  not 

^  •  proved,  must  exist  by  force  of  logical  sequence  is  not,  as  I 

understand  it,  an  abuse  of  the  privil^es  of  debate  in  a  trial 
^  court. 

In  r^ard  to  the  instructions  objected  to  in  this  con- 

[  nection,  I  think  the  court  laid  down  the  law  correctly,  and 

that  the  instructions  were  necessary  to  give  the  jury  a 
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knowledge  of  their  duty,  and  were  not  suggestive  of  any 
right  on  their  part,  to  consider  facts  not  proven. 

No.  12  of  the  petition  in  error  is  as  follows:  "The  said 
verdict  is  not  sustained  by  sufficient  evidence  and  is  con- 
trary to*  law."  With  this  objection  we  will  also  consider 
the  16th.  '  "That  the  court  erred  in  excluding  from  the 
jury  the  evidence  given  by  F.  A.  AUerman,  a  witness  for 
the  plaintiff  in  error,  and  the  said  court  erred  in  refusing 
the  offer  of  evidence  from  this  same  witness  made  by  these 
plainrifis  in  error  to  prove  that  the  deceased  John  Bauer 
was  liable  to  get  lost  at  any  time,  when  it  was  light  or 
<lark,  and  when  not  intoxicated  or  drinking;'^  also  No.  16. 
"That  said  court  erred  in  refusing  the  offer  of  these  plain- 
tiflfe  in  error  to  prove  by  Chris.  Dahms  and  John  Cum- 
snider,  that  the  last  named  witness  at  the  same  time  of  the 
accident  that  resulted  in  the  death  of  said  deceased,  John 
Bauer,  being  on  his  road  home  from  Scribner  as  deceased 
was,  lost  his  way  and  wandered  a  mile  from  his  road  and 
was  compelled  to  stay  overnight  at  the  house  of  the  first 
above-named  witness  because  of  the  darkness  of  the  night;" 
:also,  No.  21.  "That  said  court  erred  in  sustaining  the 
objection  of  the  defendants  in  error  to  the  question  of 
the  plaintiflfe  in  error  put  to  Aug.  Shultz  as  follows,  to- 
wit:  State  whether  or  not  you  had  any  trouble  to  follow 
the  road  (referring  to  a  road  in  the  vicinity  of  Scribner),  on 
the  night  that  the  accident  occurred  that  resulted  in  the 
death  of  John  Bauer?" 

The  witness  F.  A.  AUerman  was  sworn  on  the  part  of 
plaintiffi  in  error,  and,  having  stdted  that  he  resided  about 
five  miles  west  of  Scribner  and  about  four  miles  north-west 
of  the  late  residence  of  the  deceased,  and  had  known  him 
for  about  eight  years  previous  to  his  death,  his  examin- 
ation proceeded  as  follows: 

Q.  Do  you  remember  of  seeing  the  deceased,  John 
Bauer,  about  a  year  ago? 

A.     Yes,  sir. 
13 
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Q.    At  that  plaoe^  I  mean  ? 

A.     Yes,  sir. 

Q.     What  time  of  day  or  mght  was  it? 

A.     It  was  about  midnight. 

Q.  How  came  he  to  be  there;  what  were  the  circum- 
stances? 

A.  Well  he  called  me  out  of  bed,  and  said  he  had  lost 
his  road,  and  wanted  to  know  where  he  was. 

Q.     What  kind  of  a  night  was  that? 

A.     It  was  a  bright,  moonlight  night. 

Q.     Where  did  he  say  he  was  coming  from  or  going  to? 

Plaintiff  objects  as  immaterial.  The  defendants  offer  to 
show  that  the  deceased  was  liable  to  get  lost  at  any  time, 
whether  it  was  a  light  or  dark  night;  and  further  offers 
to  show  that  he  had  not  drank  anything  at  that  time. 

Plaintiff  objects  as  before.  Sustained  and  defendants 
except.  Plaintiff  objects  to  the  testimony  already  given  by 
witness,  as  immaterial,  and  asks  that  it  be  stricken  from 
the  record.     Sustained  and  defendants  except. 

There  was  no  question  that  it  was  a  dark  night.  Two 
or  three  of  the  plaintiffs'  witnesses  testified  to  that  But, 
had  it  been  deemed  necessary  to  prove  the  character  of  the 
night  more  definitely,  that  could  doubtless  have  been  done 
by  direct  testimony.  I  do  not  think  narratives  of  the  ex- 
periences or  observations  of  witnesses  on  the  night  in  ques- 
tion could  be  received  for  that  purpose.  Says  a  standard 
author  on  the  law  of  evidence;  "Great  latitude  is  justly  al- 
lowed by  the  law  to  the  reception  of  indirect  or  circumstan- 
tial evidence,  the  aid  of  which  is  constantly  required,  rot 
merely  for  the  purpose  of  remedying  the  want  of  direct 
evidence,  but  of  supplying  an  invaluable  protection  against 
imposition.  The  law  interferes  to  exclude  all  evidence 
which  falls  within  the  description  of  res  inter  aUos  O/da, 
the  effect  of  which  is,  as  will  presently  be  seen,  to  prevent 
a  litigant  party  fix)m  being  concluded  or  even  afiected  by 
the  evidence,  acts,  conduct,  or  declarations  of  strangers. 
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And  this  rule  is  to  be  regarded  to  a  great  extent,  at  least, 
not  so  much  as  a  limitation  and  restraint,  of  the  natural 
effect  of  such  collateral  evidence,  but  as  a  restraint  limited 
by  and  co-extensive  with  the  very  principle  by  which  the 
reception  of  such  evidence  is  warranted ;  for  the  ground  of 
receiving  buch  evidence  is  the  connection  between  the  fact» 
proved  and  the  facts  disputed;  and  there  is  no  such  general 
connection  between  the  acts,  conduct,  and  declarations  of 
strangers  as  can  afford  a  fair  and  reasonable  inference  to 
be  acted  on  generally,  even  in  the  ordinary,  concerns  of 
life,  still  less  can  they  supply  such  as  ought  to  be  relied 
on  for  the  purpose  of  judicial  investigation/'  Starkie  on 
Evidence,  10  Ed. ,  8 1 .  As  to  the  offer  to  prove  by  the  witness, 
F.  A.  Allerman,  that  the  deceased  \^as  liable  to  get  lost  at 
any  time,  whether  it  was  a  light  or  a  dark  night,  and  to 
show  that  he  had  not  drank  anything  at  that  time,  if  it  is 
true  that  the  deceased  was  deficient  in  the  capacity  to  find 
his  way  either  by  day  or  night,  and  such  incapacity  was 
material  to  the  question  on  trial,  it  could,  I  think,  be 
shown  by  the  testimony  of  a  witness  or  witnesses  well  ac- 
quainted with  him,  and  who  from  frequent  opportunities  of 
observation,  had  matured  a  judgment  of  deceasfed's  abnor- 
mal want  of  capacity  in  that  r^ard;  but  it  will  scarcely  be 
seriously  contended  that  one  instance  of  a  man  becoming 
lost,  or  losing  his  road  in  the  night  time,  either  in  the 
woods  or  on  the  prairie,  is.  sufficient  to  give  him  a  settled 
charactei*  as  an  imbecile  in  that  regard.  But  the  character 
or  capacity  of  the  deceased  to  find  his  way,  or  his  abnor- 
mal capacity  to  lose  his  way  when  sober,  were  not  material 
to  the  issue  before  the  jury.  The  law  which  gives  its 
sanction  to  the  sale  of  intoxicating  liquors  makes  no  dis- 
tinction among  the  persons  to  whom  the  same  may  be  sold, 
except  that  they  may  not  be  sold  to  minors,  apprentices, 
Indians,  insane  persons,  idiots,  or  habitual  drunkards;  but 
it  says  to  the  seller,  by  engaging  in  this  traffic  you  assume 
a  fearful  responsibility.     You  assume  to  pay  all  damages 
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that  the  community  or  any  individual  may  sustain  in  con- 
sequence of  such  traffic.  They  of  all  men  know  that  in- 
toxicating liquors  affect  no  two  persons  exactly  alike.  In 
the  case  of  some  persons^  it  brings  out  passions  and  quali- 
ties scarcely  possessed  by  them  in  a  state  of  sobriety;  in 
others,  it  intensifies  those  most  prominent  in  their  natural 
condition.  So,  in  the  case  at  the  bar,  if  it  were  true  that 
the  deceased  was  scarcely  able  to  find  his  way  home  when 
sober,  and  only  by  calling  in  the  friendly  offices  of  his 
neighbors  to  tell  him  where  he  was  and  put  him  on  his 
way,  then  it  only  lacked  the  slight  intoxication  of  a  few 
glasses  of  beer  and  cider  to  render  him  quite  incapable.  But 
the  vendors  of  this  intoxicating  liquor  are  just  as  respon- 
sible under  the  law  for  the  consequences  of  this  incapacity, 
as  though,  when  in  a  state  of  entire  sobriety,  deceased  had 
possessed  the  path-finding  capacity  of  Kit  Carson  him- 
self. 

Having  examined  with  interest  the  ingenious  theory  of 
the  casualty,  as  contained  in  the  brief  of  plaintiffs  in  error, 
I  agree  that  a  sober  man  in  the  darkness  of  that  night 
might  have  mistaken  the  north  line  of  posts  on  Mr. 
Witts'  farm  for  the  south  line,  and  might  also  have  mis- 
taken the  willow  fence  or  hedge  for  the  plum  thicket  near 
the  bridge;  but  here,  a  sober  man  not  finding  the  bridge 
-would  have  stopped,  while  one  whose  sense  of  time,  space, 
^nd  direction  was  bewildered  by  intoxication,  might  drive 
tie  distance  which  the  deceased  is  shown  to  have  followed 
the  creek,  before  driving  over  the  bank.  All  of  this  was 
before  the  jury,  and  I  do  not  think  any  one  can  say,  cer- 
tainly not  I,  that  they  reached  the  conclusion  they  did 
through  the  influence  of  passion  or  prejudice,  or  that  their 
verdict  is  contrary  to  the  law,  or  unsustained  by  the  evi- 
dence in  the  case. 

It  only  remains  to  consider  points  seven  and  eight  of 
])laintiffs  in  error's  petition  in  error,  which  are  as  follows: 

"  7.     That  said  court  erred  in  refusing  to  give  to  the 
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jury  each  of  the  instructions  asked  for  by  the  plaintiffs  in 
error,  which  are  numbered  3,  4,  and  6/' 

"  8.  That  said  court  erred  in  tearing  off  and  refusing  to 
give  to  the  jury  the  last  part  of  instruction  numbered  1, 
asked  for  by  plaintiflfe  in  error,  as  follows,  to-wit:  ^And 
unless  you  find  each  and  all  of  these  four  propositions  to 
be  established  by  a  preponderance  of  evidence,  it  will  b^ 
your  duty  to  return  a  verdict  in  favor  of  the  defend- 
ants,''' 

Instructions  numbered  3,  4,  and  6,  asked  for  by  the  de- 
fendants in  the  court  below  and  refused  by  the  court,  are 
as  follows: 

"3.  Any  defendant  that  is  not  shown  by  a  perponder- 
ance  of  the  evidence  to  have,  on  the  thirteenth  day  of  Oc- 
tober, 1881,  sold  or  given  intoxicating  liquor  to  the  de- 
ceased in  quantities  sufficient  to  produce  intoxication,  or 
when  the  deceased  was  under  the  influence  of  liquor,  is  en- 
titled to  a  verdict  in  his  favor. 

"4.  Unless  you  find  from^  preponderance  of  the  evi- 
dence that  the  deceased,  at  the  time  of  missing  his  road  and 
driving  down  to  the  creek  where  his  death  occurred,  was 
then  in  a  state  of  intoxication,  it  will  be  your  duty  to  re- 
turn your  verdict  in  favor  of  the  defendants. 

"6.  If  from  the  evidence  you  believe  it  to  be  equally 
probable  that  on  the  evening  of  October  13,  1881,  the  de- 
cea^  would  have  missed  his  road  and  the  accident  have 
occurred  that  resulted  in  his  death,  if  he  had  not  drank  in- 
toxicating liquor  on  that  day  at  all,  then  it  will  be  your' 
duty  to  return  your  verdict  in  favor  of  the  defendants." 

We  have  already  seen  that  the  proposition  couched  in 
the  first  of  the  above  instructions,  numbered  three,  is  not 
the  law.  The  liability  of  the  individual  defendants  does 
not  depend  upon  his  having  furnished  deceased  sufficient 
liquor  on  that  day  to  intoxicate  him,  or  while  he  was  under 
the  influence  of  liquor,  but  was  complete  if  he  furnished 
him  liquor  that  contributed  to  his  intoxication,  provided 
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he  wns  intoxicated  and  lost  his  life  in  oonsequenoe  of  such 
intoxication. 

As  to  the  second  above  instruction,  numbered  four,  it  is 
faulty  in  that  it  makes  it  necessary,  in  order  to  the  liabil- 
ity of  the  defendants,  that  deceased  should  have  been  proved 
to  have  been  intoxicated  at  the  very  moment  of  the  acci- 
dent. This  is  not  the  law.  If  he  was  intoxicated  when 
he  lost  his  way,  and  lost  it  in  consequence  of  such  intoxi- 
cation, but  afterwards  became  sober,  and  in  an  effort  to 
regain  the  road  drove  over  the  bank  to  his  death,  the  fatal 
result  was  nevertheless  caused  by  his  intoxication. 

My  objection  to  the  last  of  the  above  instructions,  num- 
bered six,  is,  that  it  asks  the  jury  to  leave  the  well-beaten 
track  of  fact  and  proof  and  wander  away  into  the  field  of 
probability.  And  again,  it  invites  a  comparison  between 
a  supposed  probability  and  a  matter  of  known  fact — a  re- 
gion of  investigation  which  no  jury  need  enter. 

The  following  instruction  was  also  asked  by  plaintiffi  in 
error: 

"  1.  The  plaintifis  are  not  entitled  to  a  verdict  for  dam- 
ages against  the  defendants,  or  either  of  them,  unless  it  is 
established  by  a  preponderance  of  the  evidence,  1,  that 
John  Bauer,  deceased,  was,  on  the  thirteenth  day  of  Octo- 
ber, 1881,  furnished  with  intoxicating  liquor  by  the  de- 
fendants or  some  one  or  more  of  them,  or  by  their  clerks 
acting  for  them;  2,  that  deceased  was  on  that  day  intoxi- 
cated; 3,  that  deceased  continued  to  be  intoxicated  up  to 
the  time  of  missing  his  road  and  driving  down  to  the  creek 
where  his  death  occurred;  4,  that  his  being  intoxicated  was 
the  cause  of  his  death." 

The  above  was  given,  but  there  was  also  attached  thereto 
the  following:  "And  unless  you  find  each  and  all  of  these 
four  propositions  to  be  established  by  a  preponderance  of 
the  evidence,  it  will  be  your  duty  to  return  your  verdict  in 
&vor  of  the  defendants ;''  which  latter  portion  was  by  the 
court  detached  and  refused  to  be  given  to  the  jury. 
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I  think  that  the  plaintifife  in  error  had  all  to  which  they 
were  entitled  out  of  these  instructions.  They  had  their 
four  propositions  of  law  given  in  the  exact  language  in 
which  they  were  presented.  Tlie  words  refused  were  sim- 
ply a  reiteration  or  emphasizing  of  that  already  given.  It 
added  nothing  to  it  as  matter  of  law;  and,  had  it  been 
given,  it  might  have  been  regarded  by  the  jury  as  a  sort  of 
endorsement  from  the  court  of  the  relative  importance  of 
what  was  contained  in  the  propositions  which  went  before. 
That  it  should  not  have  this  effect,  was  doubtless  the  reason 
why  the  court  refused  to  give  it.  In  this,  I  think  the  court 
committed  no  error. 

As  nothing  is  said  in  the  brief  of  plaintifis  in  error  upon 
the  point  of  excessive  damages,  I  suppose  that  point  to  be 
waived. 

Upon  the  whole  I  think  that  the  case  was  fairly  pre- 
sented to  the  jury,  and  that  their  finding  is  fully  sustained 
by  the  evidence  and  the  law  of  the  case.  The  judgment 
of  the  district  court  is  affirmed.     By  the  court, 

Judgment  affirmed. 
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Amos  Weaver,  plaintiff  in  error,  v.  Edward  TTTfif 

COUMBE,  DEFENDANT  IN  ERROR.  ^   ^^ 

Landlord  and  Tenant:  lease.  A  lease  of  real  property,  duly 
signed  by  the  parties  but  not  witnessed  or  acknowledged,  is 
valid  between  the  parties  and  against  subsequent  lessees  having 
actoal  notice  of  its  existence. 

Error  to  the  district  court  for  Lancaster  county.     Tried 
below  before  Pound,  J. 

J".  C,  OrookeTy  for  plaintiff  in  error. 
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The  lease  in  question  was  simply  a  parol  lease,  good  for 
a  year,  and  determinable  at  the  pleasure  of  either  party  at 
the  end  of  the  year.  The  owner  of  the  fee,  Mrs.  Smithy 
served  on  Coumbe,  January  15,  1883,  a  notice  to  quit  at 
the  expiration  of  the  first  year,  viz.,  Feb.  15, 1883.  Under 
the  English  rule,  tenancies  from  year  to  year  are  supported 
only  by  the  exception  to  the  statute,  and  by  the  statute  of 
Nebraska  there  can  be  no  tenancy  from  year  to  year  unless- 
by  a  lease  in  writing.  4  Kent,  pp.  112  and  125.  Harri- 
son V,  Marshall,  4  Bibbs,  Ky.,  625.  This  case  is  a  parol 
demise  for  a  year  certain.  In  England,  in  this  state  and 
many  others  where  the  law  is  the  same,  such  leasing  would 
be  valid.  But  if  the  tenant  held  over  after  the  year  he 
would  then  be  a  tenant  from  year  to  year.  If  there  be  a 
lease  for  a  year,  and  by  the^oonsent  of  both  parties,  either 
express  or  implied,  and  the  tenant  continues  in  possession 
afterwards,  the  law  implies  a  tacit  renovation  of  the  con- 
tract.  Park  v.  Castle,  19  Howard^s  Prac,  29.  EUis  v^ 
Page,  1  Pick.,  46.  Rowan  v.  Lytte,  11  Wendell,  620. 
PoH  V.  Post,  14  Barb.,  253.  See  generally,  Tyler  on  Ad- 
verse Enjoyment,  pp.  206-7.  12  Halstead,  N.  J.,  99.  2 
Foster,  N.  H.,  10.  1  Greenleaf's  Ev.,  §  263.  Bums  v. 
Bryant,  31  N.  Y.,  453.  Barlmo  v.  Wainwright,  22  Vt.,. 
92.  Taylor's  L.  and  T.,  §  466,  3d  edition.  Wood's  L. 
and  T.,  339,  §  265,  also  p.  82,  §  40.  Mesmtger  v.  Arw^ 
strong,  1  D.  &  E.,  54,  also  1  D.  &  E.,  162.  Sedgwick  oa 
Trial  of  Title  to  Land,  §  379.     70  N.  Y.,  180. 

J.  E.  PhUpott,  for  defendant  in  error. 

A  lease  takes  effect  from  date  of  its  delivery.  Wood  L.. 
A  T.,  p.  375.  Coumbe's  lease  was  not  delivered  until 
Mal'ch  1st,  1882.  This  action  was  commenced  before 
Coumbe  had  enjoyed  possession  one  year,  for  which  he  had 
paid.  This  lease  was  dated  Feb.  28,  1882,  this  action  was- 
commenced  before  one  year  from  that  date.     If  the  lease 
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commences  to  run  from  Feb.  15th,  1882,  then  the  plaintiflT 
permitted  Coumbe  to  commence  on  his  second  year,  for  he 
did  not  serve  notice  on  Coumbe  to  quit  until  Feb.  17th, 
1883.  Mrs.  Smith,  on  January  15th,  1883,  could  not  serve 
notice  on  Coumbe  to  quit,  for  on  Dec.  18th,  1882,  she 
parted  with  her  reversion  in  and  to  the  lands  by  her  lease 
to  plaintiff.  See  also  the  following  cases:  KiMe  v.  St. 
John,  10  Neb.,  610.  Friedhoffv.  Smith,  5  Neb.,  5.  Doe 
V.  StraUcm,  4  Bing.,  446.  Deveruch  v.  Moffet,  15  Q.  B.,. 
257.  Thcmaa  v.  Parker,  1  \B.  &  N.,  669.  Norton  v. 
Thacher,  8  Neb.,  191. 

Maxwell,  J. 

In  February,  1882,  one,  Henry  C.  Smith,  by  a  lease  in^ 
writing,  leased  to  the  defendant  a  farm  of  160  acres  for  the 
term  of  five  years,  at  a  yearly  rental  of  $250,  to  be  paid  on  • 
or  before  the  thirty-firet  of  December  of  each  year.  The 
farm  belonged  to  the  wife  of  Smith,  and  she  wrote  on  the 
lease:  "I  hereby  agree  to  and  ratify  the  foregoing  lease- 
Mrs.  H.  C.  Smith."  The  first  year's  rent  was  paid  to  and 
received  by  Mrs.  Smith,  and  by  her  endorsed  on  the  lease.. 
The  lease  is  in  proper  form,  except  that  there  is  neither  an 
acknowledgment  nor  a  subscribing  witness  to  it.  On  the 
fifteenth  of  December,  1882,  Mary  J.  Smith,  which  the 
proof  shows  is  Mrs.  H.  C.  Smith,  leased  the  farm  in  qu^- 
tion,  by  a  written  lease,  to  Amos  Weaver  for  the  term  of 
three  years.  Weaver,  on  the  sevent^eenth  of  February, 
1883,  served  the  statutory  notice  upon  Coumbe  to  quit  the 
leased  premises,  and  upon  his  failure  to  do  so  instituted  an 
action  to  oust  him  from  such  possession  under  the  act  for 
forcible  entry  and  detention.  On  the  trial  of  the  cause  the 
justice  found  in  favor  of  Coumbe  and  dismissed  the  action. 
The  case  was  taken  on  error  to  the  district  court,  where  the 
judgment  of  the  justice  was  affirmed. 

The  error  assigned  in  this  court  is  that  the  district  court- 
erred  in  affirming  the  judgment  of  the  justice. 
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The  claim  of  the  plaintiff  in  error  is,  that  the  "written 
agreement  between  Mrs.  Smith  and  Coumbe  is  within  the 
statute  of  frauds  and  void  for  a  term  longer  than  one  year 
not  having  been  witnessed  and  properly  executed  or  ac- 
knowledged by  Mrs.  Smith,  or  recorded/' 

Sec.  5,  chap.  32  of  the  Comp.  Statutes,  provides  that: 
*' Every  contract  for  the  leasing  for  a  longer  period  than 
one  year,  or  for  the  sale  of  any  lands,  or  any  interest  in 
lands,  shall  be  void  unless  the  contract,  or  some  note  or 
memorandum  thereof,  be  in  writing,  and  signed  by  the 
party  by  whom  the  lease  or  sale  is  to  be  made." 

Sec.  1,  chap.  73,  provides  that  "deeds  of  real  estate  or 
of  any  interest  therein  in  this  state,  except  leases  for  one 
year  or  for  a  less  time,  must  be  signed  by  the  grantor,  being 
of  lawful  age,  in  the  presence  of  at  least  one  competent 
^witness,  who  shall  subscribe  his  name  as  a  witness  thereto, 
and  be  acknowledged  or  proved  and  recorded  as  directed  in 
this  chapter." 

No  objection  is  made  to  the  form  in  which  Mrs.  Smith 
signed  the  lease  made  to  Coumbe;  nor  could  such  objection 
be  invoked  successfully,  as  her  agreement  and  ratification 
are  equivalent  to  a  formal  signing  of  the  lease. 

The  question  for  determination  therefore  is,  is  the  leaae 
to  Coumbe  void  because  it  is  not  acknowledged  and  wit* 
nessed? 

The  testimony  sho^s  that  Coumbe  took  possession  under 
his  lease  about  the  first  of  March,  1882,  and  was  in  pos- 
session of  the  premises  at  the  time  Weaver  obtained  his 
lease,  and  such  possession  was  notice  to  all  the  world,  not 
only  of  the  possession  itself,  but  of  the  right,  title,  and  in- 
terest, whatever  they  may  be,  of  the  party  in  possession. 
Uhl  r.  May,  5  Neb,,  157.  Parka  v.  JaokaoUy  11  Wend., 
464.  In  addition  to  this  constructive  notice.  Weaver  had 
actual  notice  of  the  lease  to  Coumbe  at  the  time  that  he  ob- 
tained his.  He  therefore  acquired  by  his  leaae  no  greater 
right  to  the  possession   of   the  premises  than  wad  pos- 
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sessed  by  Mrs.  Smith  at  the  time  she  executed  the  same. 
To  entitle  a  lease  to  be  recorded  it  must  be  duly  signed, 
witnessed;  and  acknowledged.  But  a  deed  or  lease  if  not 
recorded  will  still  be  good  between  the  parties  to  the  in- 
strument, and  will  only  be  void  as  to  subsequent  bona  fide- 
purchasers  or  mortgagees,  whose  deeds  shall  be  first  re- 
corded. 4  Kent  Com.,  456.  3WashburnR.P.,282.  KU- 
Ue  V.  St.  John,  10  Neb.,  605.  Lake  v.  Gray,  30  Iowa,  415. 
Jd.,  35  Iowa,  459. 

Suppose  that  instead  of  a  lease,  Mrs.  Smith  had  entered 
into  an  agreement  in  writing  with  Coumbe  to  sell  him  the 
farm  for  a  specified  sum  in  yearly  payments,  and  the  agree- 
ment was  not  witnessed,  acknowledged,  or  recorded,  could 
she  all^  its  invalidity,  and  while  the  adverse  party  was 
not  in  default,  proceed  to  sell  the  premises  to  another, 
who,  upon  receiving  his  contract,  could  oust  the  first  pur- 
chaser from  the  possession  of  the  premises?  It  will  not  be 
contended  that  the  second  purchaser  would  possess  such 
power.  Neither  will  a  second  lessee,  who  took  his  lease 
with  knowledge  of  the  first,  and  the  lessee's  rights  there- 
under. The  lease  to  Coumbe  was  in  proper  form  in  all  re- 
spects except  the  failure  to  witness  and  acknowledge  the 
same.  It  is  the  deliberate  contract  of  the  parties  and  fully 
satisfies  the  statute  of  frauds  as  to  being  in  writing,  and 
did  not  terminate  at  the  expiration  of  one  year  from  its 
date.  Weaver  therefore  acquired  no  rights  in  the  prem- 
ises as  against  Coumbe  by  virtue  of  the  second  lease.  The 
judgment  is  right  and  is  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 
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jg  |}0[  Davis  Fours,  appellant,  v-  Henry  P.  Mann,  ap- 
is  172  PELLEE. 

15    172j 

47  800]    1^    Mortgage  Foreclosure:  defense:  counteb-claim.    One 
5«f  74o|  M.  purchaaed  certain  real  estate  for  $700,  paying  |200  thereon, 

and  giving  five  notes  for  |100  each  with  interest,  and  payable 
in  one,  two,  three,  fonr,  and  &Te  years,  and  secured  by  mortgage 
on  the  real  estate.  The  first  note  was  paid,  and  a  portion  of  the 
interest  on  all.  Default  being  made  in  the  payment  of  the  sec- 
ond note,  an  action  was  instituted  to  foreclose  the  mortgage, 
and  the  maker  having  removed  from  the  state,  service  was  had 
by  publication,  and  a  decree  rendered  and  sale  of  the  mortgaged 
premises,  which  were  purchased  by  the  mortgagee,  who  then 
commenced  an  action  on  the  fourth  and  fifth  notes.  M. 
answered,  setting  up  the  invalidity  of  the  proceedings  to  fore- 
close the  mortgage,  and  a  prayer  to  redeem  from  the  same. 
HeU  That*the  matter  stated  in  ^e  answer  constituted  a  counter- 
claim. 

2.  Service  by  Publication.    An  affidavit  for  service  by  publi- 

cation is  sufficient  if  it  statesthe  nature  of  the  cause  of  action  for 
which  publication  may  be  made,  and  that  service  of  summons 
cannot  be  made  upon  the  defendant  or  defendants  within  the 
state. 

3.    :  AFFIDAVIT :  OMISSION.   .If  land  of  the  description  given 

is  within  a  county  where  an  action  is  commenced  to  foreclose  a 
mortgage  thereon,  the  omission  of  the  name  of  the  county  or 
principal  meridian  in  the  affidavit  and  notice,  is  not  fifttal. 

4.    :  PUBLICATION  IN  NEWSPAPER.    Four  weekly  publica- 

cations  of  a  notice  to  foreclose  a  mortgage  are  sufficient;  and 
five  weekly  publications  are  equally  valid. 

6.  Becords:  signatube  of  judge.  The  failure  of  the  judge  to 
sign  a  decree  of  foreclosure,  or  the  record,  does  not  affect  the 
validity  of  a  judgment  actually  rendered. 

Appeal  from  the  district  court  of  Gage  county.     Heard 
below  before  Weaver,  J. 

Colby  &  Hazlett,  for  appellant. 

The  second  defense  in  the  answer  is  not  a  counter-claim. 
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Walker  v.  MOard,  29  N.  Y.,  375.  Thorpe  v.  White,  13 
Johns.,  56.  1  Parsons  Notes  and  Bills,  197,  Loomis  v. 
Eagle  Banky  10  Ohio  State,  327.  EdgerUm  v.  Page,  20. 
N.  Y.,  281.  Duffy  v.  Duncan,  35  Id.,  187.  On  signa- 
ture of  judge  to  decree,  cited :  Nuckolls  v.  Irwin,  2  Neb.,  66. 
Cl(yugh  v.  State,  7  Id.,  321.  W^e  v.  Frey,  9  Id.,  220. 
OHlette  V.  Morrison,  Id.,  400.  Defect  in  description  in 
order  of  sale  does  not  invalidate  proceedings.  Decree  itself 
is  authority  for  the  action  of  the  sheriff,  not  the  order  of 
sale.  Rector  v,  Eotton,  3  Neb.,  177.  See  also  Douglass  . 
V.  McCoy,  5  Ohio,  522.  Longworth  v.  Bank,  6  Id.,  536. 
Armstrong  t?.  McCoy,  8  Id.,  128.  Spiller  v.  Nye,  16  Ohio, 
16.  The  confirmation  of  the  sale  cured  irregularities. 
Rorer  on  Judicial  Sales,  108.  Phillips,  v.  Dawley,  1  Neb., 
320.  Orowdl  v.  Johnson,  2  Id.,  146.  Day  v.  Thompson 
11  Id.,  125. 

L.  if.  Pemherton,  for  appellee. 

On  subject  of  counter-claim,  cited:  Pomeroy  Rem.,  § 
738.  Bliss  Code  PL,  §§  125,  372  and  cases  cited  note 
1,  page  447.  Smith  v.  Fife,  2  Neb.,  10.  Cordon  v. 
Benner,  49  Mo.,  570.  Allen  v.  ShackMon,  15  Ohio  St., 
145.  Isham  v.  Davidson,  52  N.  Y.,  237.  Norris  v, 
Tharp,  65  Ind.,  47.  On  defects  of  affidavit  for  publica- 
tion, cited:  Atkins  v.  Atkins,  9  Neb.,  191.  McGavock  v. 
Pollock,  13  Neb.,  535.  Shields  v.  Miller,  9  Kan.,  390. 
Forbes  v.  Hyde,  31  Cal.,  342.  Claypoole  v.  Houston,  12 
Kan.,  324.  On  insufficient  description  of  property,  cited : 
Ooben  v.  Trowbridge,  6  Kan.,  385.  1  Jones  on  Mortgages, 
§  66  and  cases  cited.  On  notice  of  publication,  cited :  Crow- 
eU  V.  Calloway,  3  Neb.,  215.  Fanning  v.  Krapfl,  14  N. 
W.  R.,  728.  Even  if  no  order  of  sale  was  necessary,  sher- 
iff could  not  sell  until  he  had  given  the  notice  required  by 
law.  Rorer,  §  99.  Wade  on  Notice,  §  1088.  ColUns  v. 
Smith,  15  N.  W.  R.,  192.  Wescott  v.  Archer,  12  Neb., 
345.     WheaOey  v.  Terry,  6  Kan.,  427. 
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Maxwell,  J. 

In  October,  1875,  the  defendant  executed  and  delivered 
to  the  plaintiff  five  promissoiy  notes  each  for  the  sum  of 
one  hundred  dollars  with  interest,  and  payable  in  one,  two,, 
three,  four,  and  five  years.  To  secure  the  payment  of  these 
notes,  the  defendant  and  wife  executed  a  mortgage  upon 
the  following  described  real  estate,  to-wit :  Commencing- 
at  the  north-west  comer  of  the  south-west  quarter  of  the 
the  south-east  quarter  of  section  seventeen,  in  town  two* 
north,  of  range  seven  east;  thence  running  east  seventeen 
rods,  22  1-5  links ;  thence  south  seventeen  rods,  22  1-& 
links;  thence  west  seventeen  rods,  22  1-5  links;  thence 
north  seventeen  rods,  22  1-5  links  to  place  of  begin- 
ning, containing  about  two  acres.  The  land  is  situated 
in  or  near  the  town  of  Blue  Springs,  and  at  the  time 
the  mortgage  was  given  and  now  contains  a  dwelling- 
house  and  was  worth  from  $500  to  $800.  The  first  note 
was  paid  in  full  and  a  considerable  sum  on  one  of  the 
others  with  a  portion  of  the  interest.  In  February,  1878,. 
the  plaintiff  commenced  an  action  in  the  district  court 
of  (rage  county  to  foreclose  the  mortgage,  alleging  that 
there  was  due  thereon  the  sum  of  $142.90  with  interest 
from  January  4th,  1878.  The  defendants  having  removed 
from  the  state,  an  affidavit  for  constructive  service  upon 
them  was  filed  and  service  had  by  publication.  Notice  by 
publication  was  duljr  made  and  a  decree  of  foreclosure  in 
proper  form  was  duly  rendered.  Objections  to  the  affida- 
vit for  publication  and  the  notice  will  be  considered  here- 
after. An  order  of  sale  was  issued  in  which  the  premises 
were  described  as  follows:  "Commencing  at  the  north-west 
corner  of  the  south-west  quarter  of  the  south-east  quarter  of 
section  seventeen,  in  town  two  north,  of  range  seven  east; 
thence  running  east  seventeen  rods,  22  1-5  links ;  thence 
south  seventeen  rods,  22  1-6  links;  thence no}-fA  seventeen 
rods,  22  1-5  links  to  the  place  of  beginning.^'    This  mistake 
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18  found  in  the  notice  of  sale,  appraisement,  return  of  the 
officer,  and  all  the  proceedings,  including  the  first  deed  from 
the  officer  to  Fonts.  The  plaintiff  then  took  possession  of 
the  mortgaged  premises,  and  has  retained  the  possession  ever 
since.  In  February,  1882,  the  plaintiff  commenced  an  ac- 
tion by  attachment  against  the  defendant,  Henry  P.  Mann, 
in  the  district  court  of  Gage  county,  and  caused  certain 
property  of  Mann  to  be  attached,  upon  the  ground  that  he 
was  a  non-resident  of  the  state. 

To  this  action  the  defendant  filed  an  answer,  wherein, 
jirsi^  he  alleges  payment  of  one  of  said  notes;  second,  that 
the  defendant,  in  1875,  purchased  the  premises  in  question 
from  the  plaintiff  for  the  sum  of  $700,  $200  of  which  was 
paid  in  cash,  and  five  notes  for  one  hundred  dollars  each 
secured  by  mortgage  on  the  premises  were  given  for  the 
balance,  and  that  the  notes  sued  on  are  a  portion  of  said 
notes;  that  defendant  paid  the  first  of  said  notes  and  the 
interest  on  the  remainder,  and  in  addition  $100  to  apply 
on  said  indebtedness.  The  defendant  then  sets  out  the  pro- 
ceedings for  the  foreclosure  of  the  mortgage,  and  the  sale 
of  the  premises  to  the  plaintiff  thereunder,  and  claims  that 
such  proceedings  are  void,  and  asks  that  an  account  may 
be  taken  and  the  defendant  be  permitted  to  pay  the  amount 
due  upon  said  mortgage.  The  plaintiff  alleges  that  the 
second  count  of  the  answer  does  not  constitute  a  counter- 
claim because  it  does  not  arise  out  of  the  contract  or  trans- 
action set  forth  in  the  petition. 

Sec.  101  of  the  code  provides  that  the  counter-claim  must 
be  one  arising  out  of  the  contract  or  transaction  set  forth  in 
the  petition  as  the  foundation  of  the  plaintiff's  claim  or 
connected  with  the  subject  of  the  action. 

There  is  no  doubt  the  defense  set  up  in  the  second  couni 
of  the  answer  arises  out  of  the  transaction  set  forth  in  the 
petition  as  the  cause  of  action,  and  is  a  valid  counter-claim. 
Smith  V.  Fife,  2  Neb.,  10.  Alien  v.  Shackleton,  15  Ohio 
State,  145.     Ooebel  v.  Hough,  26  Minn.,  252.     Orton  v. 
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Noanauy  30  Wis.,  611.  McArthv/r  v.  Canal  Co.,  34  Id., 
139.  AiTmoorih  v.  BomUj  9  Id.,  348.  Norria  v.  Thorpe, 
€5  Ind.,  57. 

2.  Objection  is  made  to  the  affidavit  for  service  by  pub- 
lication.    It  is  as  follows,  omitting  the  title: 

^'Steteof  Nebraska,  1 
Grage  County.       / 

"  Alfred*  Hazlett,  being  first  duly  sworn,  upon  his  oath 
says  that  he  is  one  of  the  attorneys  for  plaintiff  in  the  above 
entitled  action,  duly  authorized  in  the  premises;  that  on 
the  sixth  day  of  February,  1878,  said  plaintiff  in  the  above 
case  filed  his  petition  in  the  said  court  against  said  defend- 
ants to  recover  the  sum  of  $142.90,  with  interest  at  10  per 
cent  from  fourth  of  July,  a.d.  1878,  amount  due  on  prom- 
missory  note  and  interest  as  set  forth  in  said  plaintiff's  pe- 
tition, and  asking  that  the  mortgage  described  in  plaintiffs 
petition  be  foreclosed,  the  said  premises  ordered  sold,  and 
the  proceeds  applied  to  the  payment  of  said  debt;  said 
mortgage  given  on  a  certain  plat  or  parcel  of  land  contain- 
ing two  acres,  more  or  less,  described  as  follows:  Com- 
mencing at  the  north-west  corner  of  south-west  quarter 
section  17,  town  2  n.,  range  7  east,  thence  running  east  17 
rods,  22  1-5  links;  thence  south  17  rods,  22  1-5  links; 
thence  west  17  rods,  22  1-5  links;  thence  north  17  rods, 
22  1-5  links  to  place  of  beginning.  The  object  of  above 
action  is  to  foreclose  the  above  mortgage  on  above  described 
real  estate. 

"The  defendants,  Henry  P.  Mann  and  Maria  T.  Mann, 
are  non-residents  of  the  state  of  Nebraska,  and  service  of 
summons  cannot  be  made  upon  them  within  the  state  of 
Nebraska,  and  plaintiff  asks  that  service  of  publication  may 
be  had  in  above  entitled  cause,  and  for  this  purpose  this 
affidavit  is  made  by  affiant. 

"Alfred  Hazlett. 
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"Sworn  to  and  subscribed  in  my  presence  this  seventh 
dayofFeb'y,  A.D.  1878. 

.  "Chas.  0.  Bates, 
"  [l.  s.]  Notary  Public." 

Sec.  61  of  the  code  provides  that  actions  for  the  sale  of 
real  property  under  a  mortgage  lien  or  other  incumbrance 
or  charge  shall  be  brought  in  the  county  in  whith  the  sub- 
ject of  the  action  is  situated,  except  as  provided  in  section 
52,  which  refers  to  an  entire  tract  situated  in  two  or  more 
-counties,  or  separate  tracts  situated  in  two  or  more  coun- 
ties. 

Sec.  77  provides  for  service  by  publication  in  actions 
brought  under  the  provisions  of  sections  51  and  52,  etc. 

Sec.  78  provides  that,  "  before  service  can  be  niade  by 
publication  an  affidavit  must  be  filed  that  service  of  a  sum- 
mons cannot  be  made  within  this  state  on  the  defendant  or 
•defendants  to  be  served  by  publication,,  and  that  the  case  is 
one  of  those  mentioned  in  the  preceding  section.  When 
«nch  affidavit  is  filed  the  party  may  proceed  to  make  ser- 
vice by  publication." 

It  will  be  seen  that  two  essential  facts  are  to  be  stated  in 
the  affidavit.  First,  That  service  of  a  summons  cannot  be 
made  within  the  state  on  the  defendant  or  defendants  to  be 
served  by  publication.  Second,  The  character  of  the  ac- 
tion, so  that  it  may  appear  that  it  is  one  in  which  service 
by  publication  may  be  made.  If  the  affidavit  shows  that 
the  action  is  one  in  which  service  by  publication  may  be 
made,  and  that  service  cannot  be  had  upon  the  defendant 
within  the  state,  it  is  sufficient. 

In  Atkins  r.  Atkins,  9  Neb.,  191,  the  action  was  for  di- 
vorce, and  it  was  stated  in  the  affidavit  "that  this  cause  is 
one  mentioned  in  section  No.  77  of  title  V.  of  the  Revised 
Statutes  as  amended.'^  The  section  referred  to  relates 
wholly  to  property,  and  the  affidavit  was  held  insufficient 
to  authorize  publication  in  an  action  for  divorce. 

In  Shields  v.  MiUer,  9  Kas.,  390,  it  was  not  stated  in  the 
14 


178       SUPREME  COURT  OF  NEBRASKA, 

Fonts  y.  Mann. 

affidavit  that  servioe  of  summons  oould  not  Jbe  made  on  the 
defendants  within  the  state  of  Kansas. 

In  S locum  V.  Slocumf  17  Wis.,  150,  it  was  held  that  the 
facts  stated  in  the  affidavit  did  not  authoriie  service  by 
publication. 

In  Forbes  v.  Hydcy  31  Cal.,  342,  the  affidavit  was  filed 
about  fouF  momths  before  the  order  for  service  by  publica- 
tion was  made,  and  it  was  held  insufficient  because  it  did 
not  appear  that  personal  service  could  not  be  made  on  the  de- 
fendant when  the  order  for  publication  was  made.  But  the 
affidavit  in  this  case  is  not  open  to  any  of  these  objections. 

Considerable  stress  is  laid  upon  the  use  of  the  word 
"them,"  in  the  affidavit  referring  to  Mann  and  wife* 
The  word  "  them,"  following  as  it  does  the  names  of  the 
defendants,  Heniy  P.  Mann  and  Maria  T.  Mann,  cannot 
be  mistaken,  and  is  equivalent  to  saving  that  service  could 
not  be  made  on  Mann  and  wife  within  the  state. 

But  it  is  said  that  the  affidavit  is  defective  because  it 
does  not  appear  that  the  land  is  situated  in  Gage  county,, 
as  neither  the  principal  meridian  nor  county  is  stated. 
Land  of  the  description  here  given  is  within  Gage  county, 
and  where  such  is  the  case,  the  presumption  is,  such  is  the 
land  referred  to.  This  question  was  before  this  court  in 
Butler  V.  Davis,  5  Neb.,  521,  where  neither  the  county^ 
nor  state  were  designated,  the  deed  being  made  in  the  state; 
and  it  was  held  that  it  would  be  presumed  that  the  descrip- 
tion referred  to  lands  in  this  state.  Harding  v.  Strong, 
42  111.,  149.     This  objection,  therefore,  is  untenable. 

It  is  claimed  that  the  notice  is  invalid  because  it  was 
published  five  consecutive  weeks  instead  of  four  as  re- 
quired by  the  statute,  but  this  exteuded  publication  was 
favorable  to  the  defendants  as  it  increased  the  probabilities 
of  their  acquiring  actual  notice  of  the  pendency  of  the  ac- 
tion. It  was  good  service  for  four  weeks,  although  the 
fifth  publication  was  unnecessary.  The  objection  there- 
fore is  not  well  taken. 
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The  next  objection -is  that  the  decree  of  foreclosure  was 
never  signed  or  approved  by  the  judge.  That  the  decree 
was  actually  rendered  is  not  questioned,  and  where  such  is 
the  case,  the  failure  of  the  judge  to  sign  the  decree  or  rec- 
ord does  not  render  it  ill^al  or  void. 

A  more  serious  question  arises  as  to  the  description  of 
the  premises  in  the  order  of  sale,  appraisement,  return  of 
the  officer,  and  the  first  deed  made  to  the  purchaser,  the  de* 
scription  being,  and  all  that  was  offered  for  sale  and  sold^ 
was  as  follows:  Commencing  at  the  north-west  corner  of 
the  south-west  quarter  of  the  south-east  quarter  of  section  17, 
in  town  2  north,  of  range  7  east;  thence  running  east  17 
rods  and  22  1-5  links;  thence  south  17  rods,  22  1-5  links; 
thence  Twrth  17  rods,  22  1-5  links  to  place  of  begin- 
ning. To  what  extent  such  a  description  could  be  sus- 
tained in  favor  of  a  b(mafide  purchaser  it  is  unnecessary  to 
enquire,  this  being  an  action  between  the  original  parties. 
The  land  w^as  sold  for  about  one-half  of  the  original  pur- 
chase price,  and  after  about  one-half  of  the  purchase  money 
had  been  paid.  Surely  in  offering  the  premises  for  sale, 
they  should  have  been  described  so  that  a  third  party  pur- 
chasing would  have  been  assured  that  he  was  obtaining  the 
mortgaged  premises.  Of  this  he  had  no  assurance  under 
the  order  of  sale  and  notice.  This  doubtless  prevented  all 
competition,  and  permitted  the  plaintiff  to  purchase  at  his 
own  price.  The  failure  to  describe  the  premises  doubtless 
was  a  mistake,  but  the  effect  of  it  was  to  prevent  a  fair 
sale,  and  thereby  to  that  extent  deprive  the  defendants  of 
the  property  and  to  benefit  the  plaintiff. 

This  being  so,  we  think  the  defendants  have  shown  suf- 
ficient facts  to  entitle  them  to  redeem  the  premises.  And 
as  that  was  the  decree  of  the  court  below,  it  is  affirmed. 

DeCRBE  AFFIBHEDi. 

The  other  judges  concur. 
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James  G.  Brewer,  plaintiff  in  erbob,  v.  The  Board 
OF  Co.  Commissioners  of  Merrick  County,  de- 
fendant IN  error. 

1.  Mortgage  to  secure  payment  of  county  bonds.    Where 

a  party  has  exeeated  a  mortgage  of  real  property  to  secure  the 
repayment  to  the  county  of  the  amount  of  certain  coupon 
bonds,  voted  by  the  electors  of  the  county,  and  issued  by 
the  county  commissioners,  and  delivered  to  such  person  to  aid 
him  in  building  a  water  grist  mill,  an  action  will  not  He  in 
equity  to  remove  said  mortgage,  as  a  cloud  on  the  title  of  the 
plaintiff  to  such  real  property,  without  first  paying  off  such 
mortgage,  according  to  the  terms  thereof,  or  returning  to  said 
county  the  value  of  such  coupon  bonds. 

2.  A  petition  in  an  action  in  the  nature  of  an  action  quia  timet  to 

remove  a  cloud  from  the  title  of  land,  which  tails  to  contain  an 
allegation  that  the  plaintiff  owns,  or  claims  such  land,  or  has 
title  thereto,  is  demurrable. 

Error  to  the  district  court  for  Merrick  county.  Heard 
below  before  Post,  J. 

Webster  &  Sparks,  for  plaintiff  in  error,  cited  Thompson 
V.  Lee  County,  3  Wall.,  330.  Ind.,  N.  &  S.  R.  R.  Co.  v. 
City  of  Attica,  56  Ind.,  476.  Middkport  v.  JEtna  Life 
Ins.  Co.,  82  111.,  662.  Hamlin  v.  MeadviUe,  6  Neb.,  227. 
Stewart  v.  Otoe  County,  2  Neb.,  177. 

A.  Swing,  for  defendant  in  error. 

Cobb,  J. 

This  action  was  brought  in  the  district  courtfor  Merrick 
county,  for  the  purpose  of  setting  aside,  having  declared 
null  and  void,  and  removing  as  a  cloud  upon  the  title  of 
plaintiff's  lands,  a  certain  mortgage  executed  by  plaintiff 
and  wife  to  the  treasurer  of  Merrick  county,  upon  certain 
lands  of  the  plaintiff,  situated  in  said  county.     The  pur- 


JULY  TERM,  1888.  181 

Brewer  v.  Merrick  Co. 

pose  and  object  of  the  said  mortgage  will  be  gathered 
from  the  defeasance  clause  thereof,  which  I  copy  as  fol- 
lows, to- wit:  ^^  Provided  J  howevei'f  Siud  this  conveyance  is 
made  to,  and  the  title  to  said  property  is  to  be  held  by,  the 
said  treasurer  of  Merrick  county,  his  successors  or  afisijj;ns, 
in  trust  and  upon  the  conditions  and  for  the  purposes  here- 
inafter stated^  to-wit:  Whereas,  in  pursuance  of  a  majority 
vote  of  the  electors  of  said  Merrick  county,  at  a  special 
election  held  for  that  purpose  in  said  county,  on  the  9th 
day  of  January,  a.d.  1872,  the  county  commissioners  of 
said  Merrick  county  did,  on  the  Ist  day  of  February  a.d. 
1872,  execute  and  issue  certain  bonds  of  said  Merrick 
county,  known  and  designated  as  the  Merrick  County 
Mill  Bonds,  dated  the  1st  day  of  February,  a.d.  1872, 
each  for  the  sum  of  one  hundred  dollars,  payable  at  the 
office  of  the  county  treasurer  in  and  for  said  Merrick 
county,  amounting  in  all  to  the  sum  of  six  thousand  dol- 
lar, bearing  interest  at  the  rate  often  percent  per  annum, 
payable  semi-annually  on  the  first  days  of  August  and 
February  in  each  year,  at  the  National  Park  Bank  in  the 
city  of  New  York ;  which  said  bonds  were  authorized  and 
issued,  and  are  to  be  loaned  to  the  said  James  G.  Brewer 
for  the  purpose  of  aiding  said  James  G,  Brewer  in  build- 
ing a  public  grist  mill  and  water  power  in  said  Merrick 
county,  on  section  thirty-one  in  township  thirteen  north, 
range  six  west.  Two  thousand  dollars  of  said  bonds  to  be 
delivered  to  said  Brewer,  at  the  date  and  on  the  execution 
and  delivery  of  this  instrument;  two  thousand  dollars  of 
said  bonds  to  be  delivered  to  said  Brewer  at  the  expiration  of 
of  three  months  from  the  date  hereof,  in  case  said  work  shall 
have  progressed  satisfactorily  to  the  county  commissioners  of 
said  Merrick  county ;  and  tlie  balance  of  two  thousand  dollars 
of  said  bonds  to  be  delivered  to  said  Brewer,  at  the  expira- 
tion of  six  months  from  the  date  hereof,  or  when  said  mill  and 
water  power  shall  have  been  completed  to  the  satisfaction 
of  said  county  commissioners;  said  county  of  Merrick  to 
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provide  and  pay  all  semi-annual  installments  of  interest  on 
said  bonds.  Now  therefore,  if  the  said  James  G.  Brewer, 
his  heirs  or  assigns,  shall  pay  or  cause  to  be  paid  to  the 
trearurer  of  said  Merrick  county,  his  successors  or  assigns, 
to  and  for  the  use  of  said  county,  on  or  before  the  first  day 
of  February,  a.d.  1882,  the  full  amount  of  all  of  said 
bonds,  which  shall  have  been  received  by  said  Brewer,  his 
heirs  or  assigns,  and  a  written  receipt  therefor,  endorsed  on 
this  instrument,  together  with  interest  thereon,  at  the  rate 
of  ten  per  cent  per  annum  from  date,  until  paid,  then 
and  in  such  case  this  instiniment  to  become  null  and  void ; 
otherwise,  to  be  and  remain  in  full  force  and  effect." 

The  plaintiff  in  his  petition  alleged  that  "the  sole  and 
only  consideration  for  which  the  said  mortgage  deed  was 
executed  and  deliverd,  was  for  the  coupon  bonds  of  said 
Merrick  county  to  the  amount  of  six  thousand  dollars  (as 
described  in  said  mortgage  copied  above).  That  said  bonds 
were  voted  and  issued  to  aid  in  a  work  of  internal  improve- 
ment in  said  Merrick  county,  to-wit:  A  water  flourinoj 
grist  mill  and  water  power  on  the  Platte  river,  near  tlie 
then  village  of  Lone  Tree,  now  Central  City.  That  the 
plaintiff  expended  the  whole  amount  of  the  money  re- 
alized from  the  sale  of  said  bonds,  by  the  direction  and 
under  the  supervision  of  the  said  board  of  county  commis- 
sioners of  said  Merrick  county,  in  and  about  said  work  of 
internal  improvement.  Then  follows  a  description  of  the 
mortgaged  premises  and  prayer  for  judgment. 

A  general  demurrer  to  the  plaintiff's  petition  was  sub- 
stained,  and  a  judgment  of  dismissal  and  tor  costs,  rendered 
for  the  defendant.  The  plaintiff  brings  the  cause  to  this 
court  on  error. 

Whatever  may  be  the  law  as  to  the  power  of  the  county 
commissioners  to  accept  an  indemnity  to  the  county  from 
the  recipient  of  bonds,  voted  to  aid  a  work  of  internal  im- 
provement, or  whether  such  indemnity  being  in  the  form 
of  a  mortgage  on  real  estate,  such  mortgage  oould  be  fore- 
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dosed  and  such  real  estate  sold,  it  is  UDnecessary — ^nay,  im- 
proper— ^to  consider  in  this  case.  The  question  is,  has  the 
plaintiff  suffered  any  loss  which  ought  to  be  restored  to 
him,  or  is  any  wrong  threatened  his  estate  which  equity 
ought  to  step  in  and  prevent?  Nothing  of  the  kind  is  dis- 
closed by  the  petition.  Whether  the  county  commission- 
ers  had  the  power  to  accept  plaintiff's  mortgage  or  not,  he 
certainly  had  the  power  to  make  and  deliver  it,  which  he 
has  done,,  and  received  the  consideration  for  it.  It  is  not 
allied  in  the  petition  that  in  this  transactian,  there  was 
either  fraud,  accident,  or  mistake.  There  certainly  could 
be  no  fraud  on  the  part  of  the  county  commissioners,  or  the 
jieople  whom  they  represent  of  which  the  plaiiitiff  can  com- 
plain in  giving  him  the  six  thousand  dollars  in  coupon 
bonds,  nor  does  he  allege  that  he  gave  this  mortgage  to  se- 
cure the  return  of  the  money  in  ten  years,  through  acci- 
dent or  mistake;  but  on  the  contrary  it  appears  that  it  wa^ 
all  done  in  strict  conformity  with  an  agreement  between  the 
plaintiff  and  the  authorities  and  people  of  Merrick  county. 
It  may  be  possible  that  the  plaintiff  having  received  the 
consideration  for  that  agreement  and  enjoyed  it  for  ten 
years  or  more^  can  now  repudiate  it.  I  do  not  decide  that 
question ;  but  I  do  say  that  he  cannot  do  it  by  means  of  a 
suit  commenced  by  him  in  a  court  of  equity.  So  far  at 
least  as  equity  is  concerned  he  must  comply  with  his  part 
of  the  agreement,  or  restore  the  consideration  which  he  re- 
ceived for  this  mortgage,  before  he  can  successfully  set  the 
machinery  of  the  courts  in  motion  for  its  cancellation. 

As  a  mere  matter  of  pleading  the  plaintiff's  petition  is 
insufficient;  he  nowhere  alleges  himself  to  be  the  owner  of 
the  lands  from  the  title  of  which  he  seeks  to  remove  the 
cloud  of  the  mortgage,  nor  does  he  state  directly  that  he 
possesses  or  claims  any  title  to  them  whatever.  While  we 
have  heretofore  held  that  it  was  not  necessary  to  the  main- 
tenance of  this  action  that  the  plaintiff  should  allege  or 
prove  a  fee  simple  title  in  the  premises,  yet  of  whatever 
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character  his  title  is,  he  should  plead  it  in  issuable  form. 
McDonald  v.  Early y  aide  p.  63. 

The  demurrer  was  therefore  properly  sustained  and  th| 
judgment  of  the  district  court  is  affirmed.     By  the  court 

Judgment  affirmed. 


,^  .„ .       Augusta  P.  Conlee,  appellee,  v.  Joe.  B.  McDoweli 

iLi2ZI  AND  OTHERS,  APPELLANTS. 

Purchaser  of  Real  Property :  notice  to.  It  is  a  general  rale, 
to  which,  however,  there  are  some  exoeptioiis,  that  the  open,  no- 
torious, and  exclusive  possession  of  real  property  by  a  tenant 
is  notice  to  the  world  of  the  landlord's  title.    Role  applied. 

Appeal  from  the  district  court  of  Grage  county.  Heard 
below  before  V/eaver,  J.,  the  facts  being  as  follows: 

Prior  to  February  1,  1879,  the  plaintiff  owned  and  was 
in  possession  of  lot  11,  block  3,  Beatrice.  She  had  mort- 
gaged the  premises,  a  foreclosure  had  been  had,  and,  pursu- 
ant to  an  agreement  between  her  and  Smith  and  Dunbar 
the  latter  bid  off  the  premises.  Smith  furnishing  the  money. 
A  few  days  afterwards  Dunbar  conveyed  to  McDowell  by 
quitrclaim,  McDowell  giving  his  note  to  Smith  for  the 
amount  Dunbar  had  bid  for  the  premises,  $336,  and  giving 
to  Mrs.  Conlee  a  bond  for  a  deed.  McDowell  conveyed  to 
Smith,  and  Smith  conveyed  to  Holmes.  The  plaintiff 
brought  this  action  allying  in  substance  that  McDowell 
obtained  the  title  in  trust  for  plaintiff,  that  his  conveyance 
to  Smith  and  Smith's  to  Holmes  were  in  fraud  of  her  rights, 
that  she  had  tendered  the  said  sum  of  $336  and  interest  to 
Smith  and  demanded  a  deed,  and  praying  that  the  said 
conveyance  be  set  aside  anc^  McDowell  be  required  to  con- 
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vey  to  her.     Decree  below  for  plaintiff.     Defendant  ap- 
peals. 

Colby  &  Hazlett,  for  appellants. 

The  bond  was  never  filed  and  recorded,  and  Holmes' 
rights  could  not  be  affected.  Lanphere  v.  Lowe,  3  Neb., 
139.  Sheldon  v.  Conner ,  48  Me.,  684.  On  Holmes^  pur- 
chase,  cited:  Eyre  v.  Dolphin,  2  B.  &  B.,  301.  Wickham 
V.  Conkton,  8  Johns.,  220.  Jackson  v.  Sharp,  9  Id.,  163. 
On  possession  by  tenant,  cited:  Burt  v.  Baldwin,  8  Neb., 
487.  Attorney  General  v,  Blackhonse,  17  Ves.,  293.  Mo- 
Mechan  v.  Griffing,  3  Pick.,  149.  Wade  on  Notice,  28K 
Bamhart  v.  Greenchilds,  28  Eng.  L.  and  E.,  77. 

A.  Hardy,  for  appellee. 

Holmes  was  charged  with  notice.  Uhl  v.  May,  5  Neb., 
157.  Parks  v.  Jackson,  11  Wend.,  464.  Wade,  §§  273, 
284,  285.  Williams  v.  Springg,  6  Ohio  State,  594.  Har-- 
per  V.  Perry,  28  Iowa,  57.  Hunter  v.  Watson,  12  Cal.,. 
363.  Mckenzie  v,  PerriU,  15  Ohio  State,  162.  Hood  tJ. 
Fahnestock,  1  Penn.  St.,  470.  Wicks  v.  Lake,  25  Wis.,  7L 
From  V.  Orton,  75  111.,  100. 

Lake,  Ch.  J, 

The  consideration  of  a  single  question  discussed  by  coun- 
sel will  dispose  of  this  case.  That  question  is,  whether  in 
view  of  the  evidence  the  court  below  was  justified  in  find- 
ing that  the  defendant  Holmes  purchased  the  lot  in  ques- 
tion with  notice,  either  actual  or  constructive,  of  the  plain- 
tiff's interest  therein. 

It  seems  that  for  a  considerable  time  prior  to  the  twenty- 
sixth  of  January,  1881,  the  defendant  McDowell,  under  an 
arrangement  with  the  plaintiff,  held  the  l^al  title  to  the 
lot  in  trust  for  and  to  be  conveyed  to  her  upon  the  payment 
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by  her  of  his  note  for  three  hundred  and  tliirty-six  dolkra, 
at  twelve  per  cent  interest,  to  Smith  Brothers,  bankers,  at 
Beatrice,  of  which  the  defendant  Smith  was  one.  On  this 
note,  which  was  given  February  10th,  1879,  the  plaintiff 
had  paid  the  interest  in  full  to  the  fifteenth  of  June,  1880. 

On  the  twenty-sixth  of  January,  1881,  McDowell,  with- 
out notice  to  the  plaintiff,  formally  conveyed  the  lot  by 
<juit-claim  deed  to  the  defendant  Smith,  who  took  it  with 
full  knowledge  of  her  interest  therein.  In  his  testimony, 
McDowell  says  of  his  arrangement  with  Smith  Brothers 
respecting  the  making  of  this  deed:  ^'I  had  a  conversation 
with  Samuel  Smith  a  short  time  before  the  deed  was  made, 
in  which  he  insisted  on  the  payment  of  my  note.  I  told 
him  I  had  not  any  money  I  wanted  to  use  in  that  way. 
He  insisted  on  payment,  or  a  deed  to  the  premises.  I  then 
tol(l  him  that  I  had  promised  Mrs.  Conlee  a  deed  if  she 
would  pay  in  a  reasonable  time.  I  asked  him  if  he  would 
carry  out  my  contract,  or  words  to  that  effect;  he  answei^ed 
that  he  would.  I  made  the  deed  in  a  short  time  and  sent 
it  to  the  bank  and  they  sent  me  my  note."  Not  only  this, 
but  Smith  himself  admits  that  when  he  took  the  deed  he 
'^had  understood  in  some  manner  that  there  was  a  bond  in 
existence  by  which  McDowell  was  to  deed  the  property  to 
Mrs.  Conlee  on  the  payment  of  a  certain  note,"  On  giv- 
ing this  testimony  he  was  asked,  "What  note  was  that?" 
and  answered,  "This  three  hundred  and  thirty  odd  dol- 
lars." He  admits  also  that  the  several  payments  of  inter- 
est on  this  note  were  made,  not  by  McDowell,  but  by  either 
the  plaintiff  or  her  husband.  Indeed  there  is  no  doubt 
whatever  that,  in  taking  this  conveyance,  Smith  simply 
stepped  into  McDowell's  shoes  and  took  the  Ijt  subject  to 
the  plaintiff's  right  to  have  the  title  conveyed  to  her  upon 
paying  the  stipulated  price. 

It  appears  that  the  first  information  the  plaintiff  had  of 
this  conveyance  to  Smith  was  in  May,  1881,  on  going  to 
Smith  Brothers'  bank  to  pay  some  interest  on,  and  to  see 
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about  paying  off,  the  McDowell  note,  when  Smith  told  hei 
that  he  "held  the  deed  to  the  property  himself,"  and  would 
convey  it  to  her  only  on  condition  of  her  paying  the  amount 
still  due  thereon,  and  also  something  over  five  hundred 
dollars  more  which  her  husband  owed  him.  This,  she 
says,  she  refused  to  do,  but  told  him  she  would  pay  what 
she  herself  owed,  which  *'h^  said  he  would  not  take." 
And  Smith  himself  says  of  this  interview  ,at  which  Mrs. 
Conlee  offered  to  pay  what  she  still  owed  on  the  lot  under 
her  contract  with  McDowell:  "  I  told  her  that  Conlee  (her 
husband)  ^vas  owing  us  some  money  besides,  and  I  would 
not  make  the  deed  unless  the  whole  matter  was  settled." 
This  exaction  was  of  course  unwarranted,  and  Mrs.  Conlee 
was  right  in  rejecting  it. 

On  the  twenty-first  of  July  following,  Smith,  on  his  own 
.suggestion,  as  it  seems,  and  without  any  apparent  reason,  ex- 
•cept  perhaps  to  embarrass  Mrs.  Conlee,  and  force  her  to  ac- 
cede to  his  unjust  demand  to  save  her  property,  formally  sold 
and  conveyed  the  lot  to  Holmes,  who  was  then,  in  certain 
real  estate  transactions,  his  i>artner.  Under  this  state  of  facts 
we  do  not  hesitate  to  say  that,  as  against  Mrs.  Conlee,  Smith 
was  guilty  of  a  palpable  fraud,  which,  if  permitted  to  suc- 
■ceed,  would  result  in  robbing  her  of  property  worth,  as  the 
evidence  shows,  some  twelve  or  thirteen  hundred  dollars, 
and  on  which  he  had  the  right  to  demand  from  her  less 
than  foilr  hundred  dollars.  It  is  the  delight  of  the  law 
to  thwart  such  schemes  whenever  it  is  possible  to  do  so. 

But  how  is  it  with  the  defendant  Holmes?  Under  the 
evidence  can  it  reasonably  be  said  that  he  was  not  a  party 
to  the  fraud?  He  has  not  deigned  to  give  us  his  version  of 
the  affair  by  appearing  as  a  witness  in  the  case.  But  the 
circumstances  of  his  purchase  as  given  by  Smith,  on  whom 
he  seems  to  rely,  are  not  at  all  favorable  to  his  claim  of 
being  an  innocent  purchaser.  According  to  the  testimony 
of  Smith,  whose  object  as  we  have  seen  clearly  was  to  de- 
fraud Mrs.  Conlee,  he  met  Holmes  on  the  street  and  said 
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to  him  that  he  had  a  piece  of  property  he  wanted  to  sell 
him  for  a  thousand  dollars.  That  thereupon  Holmes,  with- 
out any  knowledge  of  the  property,  and  without  going  to 
see  it,  or  making  any  inquiry  concerning  it,  at  once  ac- 
cepted the  offer  and  purchased  it.  If,  indeed,  Holmes 
were  not  fully  aware  of  Smith's  purpose  in  selling  the  lot, 
of  which  there  is  at  least  a  strong  suspicion,  intensified  by 
his  silence,  the  most  favorable  light  in  which  he  can  be 
viewed  shows  him  to  have  been  an  exceedingly  pliant  and 
available  although  innocent  tool  in  the  perpetration  of  the 
fraud. 

But  whether  Holmes  had  actual  notice  of  Mrs.  Coulee's 
interest  in  the  lot,  or  not,  is  quite  unimportant.  That  he 
at  least  had  constructive  notice  is  satisfactorily  proved,  and 
tliat  is  enough  to  defeat  him.  Under  her  arrangement 
with  McDowell,  and  at  the  time  of  his  transfer  of  the  title 
to  Smith,  Mrs.  Conlee  was  in  the  exclusive  possession  of 
the  property,  as  the  home  of  herself  and  family.  Neither 
McDowell  nor  Smith  ever  had  possession.  At  the  time 
Smith  sold  to  Holmes,  Mrs.  Conlee,  although  then  living 
in  Lincoln,  was  still  in  possession  of  the  property  by  her  ten- 
ant, Greorge  Hartley,  who,  as  his  testimony,  which  is  not 
disputed,  satisfactorily  shows,  was  living  on  the  premises 
on  the  21st  of  July,  1881.  It  is  insisted  by  counsel  that 
the  evidence  on  this  point  is  not  sufficiently  definite.  It  is 
true  that  to  a  question  as  to  when  he  moved  into  the  house 
he  answered  rather  indefinitely :  "  About  the  20th  of  July, 
1881."  But  afterwards  to  the  inquiry,  "How  long  did 
you  keep  the  house?"  he  said,  "from  July  20th  to  the  25th 
of  August."  On  this  showing  we  are  of  opinion  that  the 
court  below  was  warranted  in  finding  the  premises  in  the 
occupancy  of  Hartley  on  the  2l8t  of  July,  the  day  on 
which  Holmes  made  his  purchase.  That  Hartley  en- 
tered as  tenant  of  Mrs.  Conlee  is  unquestioned.  There- 
fore, if  this  possession  by  the  tenant  of  Mrs.  Conlee  may 
properly  be  said  to  have  been  constructive  notice  of  her 
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interest  in  the  property,  Holmes  is  dearlj  chargeable 
with  it. 

But  it  is  claimed  the  possession  of  a  tenant  is  not  notice 
of  his  landlord's  title,  but  simply  of  his  own  interest  in  the 
property ;  and  cases  are  cited  which  in  a  measure  support 
that  view.  It  was  at  one  time  so  held  in  California.  Smith 
V.  Dally  13  Cal.,  510.  But  that  decision  was  afterwards 
overruled,  and  the  doctrine  there  established  that  "  open, 
notorious,  and  exclusive  possession  of  real  estate  by  a  ten- 
ant, is  sufficient  to  put  a  purchaser  upon  inquiry  as  to  the 
landlord's  title."  DutUm  v,  Warachauer,  21  Cal.,  '609. 
See  also  Hardy  v.  Morse,  32  Me.,  287.  Pitman  v.  Gaiyet 
al.,  10  m.,  186.-  Landers  v.  Bolton,  26  Cal.,  419.  And 
such  we  thiuk  is  the  general  rule,  to  which,  however,  there 
are  numerous  exceptions,  one  at  least  of  which  was  recog- 
nized, and  influenced  our  decision  in  BuH  v.  Baldwin,  8 
Neb.,  487,  to  which  we  are  referred  as  supporting  the  rule 
urged  on  behalf  of  Holmes.  The  exception  to  thejgeneral  nde 
recognized  in  that  case  is,  that  the  tenancy  must  commence 
after  the  lessor  acquires  his  title.  And  this  is  the  applica- 
tion there  made  of  it.  "  Mr.  Johnson  once  owned  this  land 
himself.  He  occupied  it  then  as  he  continued  to  do  after 
he  sold  it  to  Horr,  after  Horr  sold  it^to  Grallagher,  and  af- 
ter Gallagher  executed  this  unregistered  deed  to  Baldwin. 
His  continued  occupancy  could  scarcely  be  evidence  of 
those  changes  in  the  title,  some  of  which  it  is  apparent  he 
had  no  accurate  knowledge  of  himself." 

Here,  however,  we  enoounter  no  such  difficulty.  The 
plaintiff  acquired  her  right  long  before  she  leased  to 
Hartley,  and,  as  we  have  seen,  had  for  several  months  at 
least  been  in  the  actual  occupancy  of  the  property  herself. 
Indeed,  so  far  as  appears,  only  she  and  her  tenants  had  been 
in  possession  of  it  at  any  time.  We  are  of  opinion,  there- 
fore, that  Holmes  is  chargeable  with  notice  of  the  plaintiff's 
right  to  the  lot,  and  that  she  is  entitled  to  the  relief  which 
.the  court  below  gjave. 
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It  is  claimed  on  the  part  of  the  plaintiff,  that  the  amount 
found  by  the  court  to  be  due  on  the  lot,  and  which  she  is 
required  hj  the  decree  to  pay,  is  too  large.  This  claim  is 
based  on  the  fact  of  a  tender  of  payment,  which  it  is  said 
stopped  the  accruing  of  interest.  This  would  have  been 
so  if  the  tender  had  been  kept  good.  The  allegation  that 
it  was  kept  good  is  denied,  and  there  is  no  evidence  on  the 
subject. 

Judgment  affibmed. 
The  other  judges  concur, 

-A 


James  G.  Taylor,  plaintiff  and  appellant,  v.  D. 
G.  Courtnay  et  al.,  appellees,  and  Joseph  Man- 
ning APPELLANT. 

1.  Taxes:   repeal  of  special  limitation  as  to  tax  deeds. 

Section  105  of  the  revenue  law  of  1869,  as  amended  in  1871, 
which  declared  that  after  a  lapse  of  three  years  from  the  time  of 
recording  the  treasurer's  deed,  the  owner  of  lands  should  be  de- 
barred from  commencing  or  maintaining  an  action  to  recover  the 
same,  was  repealed  without  a  saving  clause  by  the  revenue  law 
of  1879.  Hence,  unless  the  party  claiming  title  under  the  tnz 
deed  had  been  in  posseasion  three  years  before  the  act  was  re- 
pealed, his  title  is  not  aided  by  the  statute.  [Cobb,  J.,  dissent- 
ing] 

2.    :  BEDEMPTiON.    Where  a  tax  purchaser  received  a  large 

portion  of  the  taxes  paid  from  the  owner  of  the  land,  for  the  re- 
demption on  the  same,  Held,  That  the  owner  was  entitled  to  re- 
deem. And  a  purchaser  who  took  a  quit-claim  deed  for  the 
premises,  with  a  statement  in  the  deed  of  the  trust,  was  charge- 
able with  notice.    [Gobb,  J.,  dissenting.] 

8.  Bxeoution.  An  execution  from  which  the  seal  of  the  court  haa 
been  omitted  is  not  void,  but  may  be  amended  even  after  the 
sale  is  confirmed. 
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4.  Bona  fide  Porohaser.  Where  the  holder  in  possesion  under 
a  tax  deed  proclaimed  at  a  sale  of  the  premises  upon  an  execn  tion 
against  the  owner,  that  he  had  a  deed  from  snch  owner  for  the 
same,  and  thereby  prevented  competition,  and  the  purchaser 
knowing  these  facts  purchased  the  proi>ert7  for  very  much  lesa 
than  its  actual  value,  and  then  commenced  an  action  to  restrain 
the  payment  of  the  money,  Held,  That  he  was  not  a  bona  fide  pnr- 
chaser  and  that  the  owner  was  entitled  to  have  the  sale  set 
aside. 

Appeal  from  the  district  court  of  liancaster  county* 
Tried  below  before  Pound,  J. 

Lamb,  BiUingsley  &  Lambertsonj  for  appellant  Taylor. 

1.  The  limitation  clause  of  the  act  of  February  15th,  1869^ 
as  amended  June  6th,  1871,  §  105,  General  Statutes  of 
Nebraska,  is  no  bar  to  this  action.  This  clause  is  uncon- 
stitutional. Groubeok  v,  Seeley,  13  Mich.,  329.  Walbj/  v. 
Oallender,  8  Mich.,  430.  Quindon  v.  JRogera,  12  Mich., 
169.  Qise  V.  Dean,  16  Mich.,  12.  The  above  act  of  Feb- 
ruary 15th,  1869,  was  repealed  by  the  revenue  act  of  Sep- 
tember 1st,  1879,  before  the  right  of  action  was  barred, 
and  before  the  defendant  Courtnay  had  acquired  any  right 
under  said  limitation  act.  The  tax  deed  was  recorded 
February  13th,  1878.  At  the  date  of  the  repeal,  plaintift's 
right  of  action  was  complete.  There  was  no  saving  clause 
in  said  repealing  act  preserving  to  the  defendant  Courtnay 
the  time  already  run.  The  statute  was  simply  obliterated, 
and  the  year  and  a  half  devoured  by  the  old  act,  not  being 
a  vested  right,  goes  for  nought.  PlaintiflPs  right  of  action  at 
the  date  of  repeal  was  just  as  complete  as  if  no  limitation 
act  had  been  in  existence.  Upon  the  advent  of  the  repeal- 
ing statute,  the  action  became  re-juvenated,  and  took  a  new 
lease  of  life. 

2.  The  defendant  cannot  avail  himself  of  limitation 
clause  of  the  revenue  act  that  went  into  effect  September 
1st,  1879.     Three  years  have  not  run  since  the  statute 
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went  into  eflFect.  You  cannot  add  to  the  time  run  under 
the  old  act  the  time  run  under  the  new,  and  in  this  way 
patch  up  a  three  years'  limitation,  unless  there  is  a  saving 
clause  in  the  new  act  authorizing  such  a  method  of  compu- 
tation. Coffin  V.  Rich,  45  Maine  507.  BatUe  v.  Forbes, 
19  Pick.,  678.  Scarborough  v.  Dujan,  10  Cal,  308. 
Johnson  v.  ileeker,  1  Wis.,  382.  The  uniform  rule  is 
that  statutes  of  limitiition  apply  to  rights  of  action  which 
are  to  commence  in  future,  Angell  on  Limitation,  §  23. 
There  is  nothing  in  the  act  of  September  Ist,  1879,  that 
extends  the  provision  of  the  law  quoted  above  to  deeds 
made  anterior  to  the  passage  of  said  law.  On  execution 
title,  cited :  Arnold  v,  Nye,  23  Mich.,  287.  Sabin  v.  Hus- 
tin,  19  Wis.,  421.  Rose  et  at.  v.  D.  V.  R,  Co.,  47  Iowa, 
420.  People  v.  Dunning,  1  Wend.,  16.  Sawyer  v.  Bakery 
3  Greenleaf,  29.     Dominiok  v.  Backer,  3  Barbour,  17. 

Burr  &MarshaUy  for  appellant  Manning,  cited:  Ins.  Go^ 
V.  HaUeck,  6  Wall.  (U.  S.),  568.  SweUv.  Patrick,  2  Fair^ 
field  (Me.),  179.  King  v.  Baker,  7  La.  Ann.,  571.  Lee 
4>.  Newkirk,  18  111.,  550.  Hannem  v.  Thompson,  1  Scam. 
(111.),  238.  Monaghan  t?.  Monaghan,  25  Ohio  State,  328. 
Toofv.  BenOey,  5  Wend.  (N.;Y.),  276.  Freeman  on  Void 
Judicial  Sales,  p.  59,  citing  Townsend  v.  TcUlent,  33  Cal., 
54.  Griffith  v.  Judge,  49  Mo.,  536.  Chambke  v.  Tarbox, 
m  Tex.,  149.  Tlrman  v.  Wilson,  6  Johns.  Ch.,  410. 
Hamilton  v.  Quimby,  46  111.,  90. 

/.  L.  Caldwell  and  Z).  (?.  Courtnay,  for  appellees,  on 
possession  and  limitation,  cited:  Eldridge  v.  Kuehl,  27 
Iowa,  161.  Douglas  v.  TaUock,  34  Iowa,  262.  Oconto 
Co.  V.  Jerrard,  46  Wis.,  317.  MtUedge  v.  Coleman,  47 
Wis.,  184.  Suydam  v.  Williamson,  24  Howard,  427. 
Parrett  v.  Holmes,  12  Central  Law  Journal,  200.  The 
enactment  of  the  revision  was  not  the  making  of  a  new 
law,  but  merely  a  continuation  of  the  old.  TThompson  v. 
Heed,  41  Iowa,  48.     McDonalds  v.  Jackson,  55  Iowa,  38. 
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JScUTs  application  for  habeas  corpu»,  10  Neb.,  537.  Od 
seal  to  execution,  cited:  Inmrarice  Co.  v.  Halleek,  6  Wall., 
^588. 

Maxmtell,  J. 

The  plaintiff  claims  to  be  the  owner  of  lot  18  in  block 
56  in  the  city  of  Lincoln,  with  the  building  thereon  known 
as  the  "Clifton  House,''  and  filed  his  petition  against 
Courtnay  and  wife  in  the  district  court  of  Lancaster  county 
to  redeem  said  real  estate  from  certain  tax  sales  under 
which  Courtnay  holds  possession,  and  to  recover  the  pos- 
session, and  for  the  rents  and  profits.  Courtnay  and  wife 
answered  the  petition  alleging  that  they  and  their  grantor 
"have  been  in  possession  of  said  premises  ever  since  the  13th 
day  of  February,  1878,  under  a  tax  deed  to  Harris,  Court- 
nay's  grantor,  which  deed  was  at  the  aforesaid  date  duly 
recorded,  and  which  being  recorder!  for  more  than  three 
years  vests  a  perfect  title  in  the  defendants,  and  also  alleg- 
ing thAt  the  plaintiff  claims  title  under  a  sale  upon  execu- 
tion against  one  Joseph  Manning,  the  former  owner  of 
said  premises,  which  sale  was  void  for  certain  reasons  spec- 
ified, but  principally  because  there  was  no  seal  uix>n  the 
•execution.  Manning  was  permitted  to  intervene,  and  filed 
an  answer  and  cross  bill  claiming  to  be  the  owner  of  the 
'  premises  and  setting  up  certain  defenses  which  will  be  re- 
ferred to  hereafter,  and  asking  for  affirmative  relief.  On 
the  trial  of  the  cause  in  the  court  below,  a  decree  was  ren- 
dered, in  favor  of  Courtnay.  Manning  and  Taylor  ap- 
pealed to  this  court 

The  title  to  the  premises  in  question  is  in  Manning  un- 
less It  has  been  divested  by  the  tax  deed  held  by  Courtnay, 
•or  the  sherift's  deed  held  by  Taylor.  These  questions  will 
be  considered  in  their  order. 

It  appears  from  the  record  that  on  the  thirty-first  day 
^f  December,  1875,  one  Charles  L.  Harris  purchased  the 
13 
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premisee  in  question  at  private,  tax  sale  for  the  taxes  dae 
thereon  for  the  year  1874^  being  the  sum  of  $202.50. 
There  is  testimony  tending  to  show  that  there  was  an  agree- 
ment between  Harris  and  Manning  that  the  latter  was  to 
'  be  permitted  to  redeem  the  premises  by  paying  the  amount 
of  taxes  and  interest  as  fast  as  he  was  able,  and  the  follow- 
ing receipt  was  given  in  evidence: 

"  $79.20.  RecM  Lincoln,  Neb.,  Sept,  22,  ]  876,  of  Joseph 
Manning,  Esq.,  the  sum  of  seventy-nine  20-100  dollars  to 
apply  an  redemption  of  lot  No.  18  in  block  No.  66,  Lin- 
coln, Neb.,  sold  for  taxes  of  1874  on  the  thirty-first  day  of 
December,  1875. 

"M.  R.  Johnson, 
."By  W.  W.  Wilson,  Agent:' 

Manning  appears  to  have  been  unable  to  raise  money  to 
pay  the  remainder  of  the  redemption  money,  and  on  the 
thirteenth  of  February,  1878,  Harris  obtained  a  tax  deed 
from  the  treasurer  of  Lancaster  county  and  entered  into 
possession,  and  such  possession  continued  until  he  conveyed 
to  Courtnay,  on  the  twenty-third  of  December,  1879;  ^Court- 
nay  then  took  possession  under  said  deed,  and  has  remained 
in  possession  receiving  the  rents  and  profits  ever  since. 
The  deed  from  Harris -to  Courtnay  is  a  quit-claim,  and 
contains  this  provision:  "Provided  said  D.  G.  Courtnay 
and  his  assigns,  executors,  and  administrators  shall  and  will 
save  said  Charles  L.  Harris  harmless  from  any  and  all 
claim  or  claims  by  any  person  or  persons  whomsoever  for 
rents  received  or  for  the  use  and  occupation  of  said  prem- 
ises prior  to  the  first  day  of  January,  1880,  and  said  rents 
and  profits  up  to  that  date  shall  be  applied  on  taxes  paid, 
repairs  done  on  said  premises  while  the  same  was  occupied 
by  said  Harris  under  tax  and  purchase  for  taxes."  Harris 
received  the  rents  and  profits  of  the  premises  up  to  the 
time  he  conveyed  to  Courtnay. 

Courtnay  claims  that  he  and  his  grantor  have  been  in 
exclusive  adverse  possession  of  said  premises  for  three  years, 
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four  months,  and  thirty-three  days,  under  their  tax  deed, 
before  the  oommenoement  of  this  action :  and  that  thereby 
he  has  obtained  an  absolute  title  under  the  special  limita- 
tion of  three  years  of  the  revenue  law.  I 

Sec.  J05  of  the  revenue  law  of  186.9,  as  amended  in  1871, 
was  as  follows:  "Any  person  or  persons  or  county  pur- 
chasing any  lands  or  town  lots  at  any  private  sale  for  taxe» 
levied  on  lands  sold  under  the  provisions  of  this  act,  shall, 
after  the  lapse  of  three  years  from  the  time  of  recording 
the  treasurer's  deed  therefor,  acquire  a  complete  and  per- 
fect title  thereto,  and  all  other  persons  claiming  title  to  any 
such  lands  or  lots  shall,  after  the  lapse  of  three  years  from 
said  date,  be  debarred  from  commencing  or  sustaining  any 
action  in  any  court  of  this  state  to  recover  possession  of  the 
same,  and  the  courts  of  this  state  are  hereby  prohibited 
from  entertaining  or  sustaining  any  such  action."  Gen. 
Stat.,  933. 

This  act  was  repealed  in  1879  without  a  saving  clause  as 
to  limitations,  and  the  following  section  enacted:  "No  ac- 
tion for  the  recovery  of  real  property  sold  for  non-payment 
,  of  taxes  shall  lie  unless  the  same  be  brought  within  three 
years  after  the  treasurer's  deed  is  made  as  above  provided ; 
Provided,  That  where  the  owner  of  such  real  property  sold 
as  aforesaid  shall,  at  the  time  of  such  sale,  be  a  minor,  or 
insane,  or  convict  in  a  penitentiary,  or  under  any  other 
legal  disability,  three  years  after  such  disability  is  removed 
shall  be  allowed  suclj  person,  his  heirs,  or  legal  represent- 
atives to  bring  such  action.''     Comp.  Stat.,  425. 

In  State  v.  3IcColl,  9  Neb.,  203,  where  the  new  act  was 
copied  verbatim  from  the  old,  it  was  held  to  be  a  mere  con- 
tinuation of  the  former  act — that  there  was  no  change  in 
the  law,  citing  Fullerton  v.  Springy  3  Wis.,  671.  Wright  i\ 
Oakley^  5  Met.,  406.  And  this  rule  undoubtedly  applies 
in  all  cases  where  the  new  law  contains  the  same  provisions 
as  the  old.  But  where  the  provisions  of  the  two  acts  are 
entirely  dissimilar  we  are  not  aware  of  any  case  in  which 


"■■''■7>!l 


196      SUPREME  COURT  OF  NEBRASKA, 

Taylor  v.  Courtnay. 

it  is  held  that,  upon  the  repeal  of  the  old  law  without  a 
saving  clause,  the  new  act  will  continue  the  provisions  of 
the  old  in  force.  By  the  terms  of  the  former  act  it  is  de- 
clared that  after  the  lapse  of  three  years  from  the  time  of 
recording  the  treasurer's  deed  the  purchaser  shall  acquire  a 
complete  and  perfect  title  to  lands  purchased,  and  the  claim- 
ant shall  be  debarred  from  bringing  or  the  courts  from  sus- 
taining an  action  to  recover  such  land;  by  the  present  law 
the  action  must  be  brought  within  three  yeare  after  the  ex- 
ecution of  the  treasurer's  deed.  The  power  of  the  l^isla- 
ture  to  declare  that  an  owner  shall  be  divested  of  his  prop- 
erty without  a  hearing,  and  that  thecourts  of  the  state  in 
a  proper  case  shall  not  grant  him  relief,  is  very  doubtful. 
And  in  no  event  could  it  be  done  under  the  general  title  of 
the  revenue  law.  Nor  is  there  anything  so  j^eculiarly  sa- 
cred about  a  tax  purchase — a  purely  business  transaction — 
as  to  render  it  an  unfit  subject  For  judicial  investigation. 
The  legislature  may  fix  a  reasonable  time  within  which  an 
action  shall  be  brought  or  the  party  be  barred.  The  ben- 
efit of  the  statute,  like  any  other  personal  privil^e,  may  be 
waived,  and  will  be  unless  pleaded.  But  when  an  act 
merely  limits  the  time  within  which  a  bad  title  will  ripen 
into  a  good  one  it  is  not,  either  in  spirit,  purpose,  or  effect, 
a  statute  of  limitations.  Cooley  on  Taxation,  376.  We 
hold,  therefore,  that  the  revenue  law  of  1869  as  amended 
in  1871  having  been  repealed  without  a  saving  clause  be- 
fore it  had  run  in  Courtnay's  favor,  he  derives  no  benefit 
from  the  same,  and  the  action  is  not  barred. 

Second.  It  is  clearly  shown  that  Manning  paid  to  tlie 
tax  purchaser  $79.20,  under  an  agreement  to  redeem.  The 
terms  do  not  seem  to  have  been  very  definitely  fixed,  nor 
was  it  necessary  that  they  should  be.  The  money  was  paid 
and  accepted,  and  the  tax  purchaser  could  not,  after  receiv- 
ing nearly  one-half  of  the  tax,  proceed  to  take  the  title  and 
hold  as  owner.  Nor  does  he  seem  to  have  done  so.  He 
recognized  the  right  of  Manning  to  redeem,  and  the  inser- 
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tion  of  the  peculiar  provision  in  the  deed  to  Courtnay  was 
notice  to  him  of  any  equities  which  Manning  may  have  in 
the  property.  Courtnay  was  not  therefore  a  bona 'fide  pur- 
chaser, and  holds  the  property  subject  to  the  right  of  re- 
demption as  hereinafter  provided.  Objection  is  made  to 
Manning's  right  to  redeem,  because  he  has  not  paid  the 
amount  of  redemption  money  to  the  treasurer  of  Lancaster 
county,  as  required  by  sec.  119  of  the  revenue  law;  but 
the  provisions  of  that  section  apply  only  to  cases  where  the 
owner  seeks  to  redeem  according  to  the  mode  prescribed  in 
the  statute.  In  this  case  Manning  seeks  to  redeem  under 
the  agreement?  and  not  under  the  provisions  of  section  119. 
That  section  therefore  has  no  application. 

Third.  Taylor  claims  as  purchaser  on  an  execution  sale. 
The  execution  was  issued  on  a  deficiency  judgment  after 
certain  mortgaged  property  had  been  exhausted.  The  real 
estate  in  question  was  appraised  at  $5,000;  certain  tax 
liens,  including  the  tax  deed  in  question,  were  deducted. 
The  plaintiflF's  bid  was  $2,250.  The  statute  does  not  men- 
tion tax  deeds  as  proper  for  the  appraisers  to  consider. 
They  cannot  determine  whether  the  deeds  are  Valid  or  not 
The  land  is  levied  upon  as  belonging  to  the  debtor.  The 
appraisers  are  to  value  it  as  his  property  less  the  liens  which 
the  records  show  to  exist  against  it;  not  to  try  titles.  Any 
other  rule  would  permit  the  appraisers,  when  called  upon 
merely  to  appraise  the  value  of  a  certain  piece  of  real  estate 
and  deduct  liens,  to  determine  that  the  debtor  had  been  di- 
vested of  his  title.  The  object  of  an  appraisement  law  is 
to  protect  the  debtor,  and  the  court  should  see  to  it  that 
the  law  is  carried  out  in  its  spirit,  and  where  it  is  apparent 
that  the  appraisement  has  not  been  fairly  made  to  set  the 
sale  aside  at  once.  From  the  cases  that  come  into  thif^ 
court  it  is  apparent  that  not  infrequently  the  appraisers,  in- 
stead of  confining  themselves  to  their  duties  under  the  stat^ 
ute,  proceed  to  determine  titles,  and  thus  make  the  appraise- 
ment law  an  engine  of  oppression  to  the  debtor.     The  sale 
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was  confirmed  by  the  court  and  a  deed  made  to  the  plain- 
tiflP,  who  at  ouce  instituted  an  action  to  restrain  the  sheriff 
from  paying  the  money  over,  upon  the  ground  that  he 
would  obtain  no  title  from  Manning  and  therefore  he  would 
obtain  nothing  from  his  purchase.  It  appears  that  the  ex- 
ecution, although  in  proper  form,  did  not  have  the  seal  at- 
tached to  it,  and  it  is  claimed  that  therefore  it  was  void. 
It  seems  that  after  the  sale  and  confirmation  thereof  leave 
-was  aslfed  and  given  to  amend  the  execution  by  attaching 
the  seal  to  the  same.  Was  the  execution  without  a  seal 
void?  We  think  not.  It  is  true  a  large  number  of  cases 
may  be  found,  principally  under  the  common  law,  where 
it  is  held  that  the  absence  of  a  seal,  where  one  is  required 
by  the  statute,  will  render  the  writ  void.  But  why  should 
it  be  void  if  in  proper  form,  issued  by  the  proper  officer, 
and  upon  a  valid  judgment?  It  was  issued  by  an  officer 
of  the  court  and  the  n^lect  was  the  fault  of  such  officer 
and  not  of  the  parties.  It  has  been  held  thf^t  an  execu- 
tion was  amendable  where  it  was  tested  the  year  after  its 
issue.  Jackacm  v.  Bowling^  10  Ark.,  578.  Or  by  correct- 
ing the  name  of  the  place  where  it  was  tested.  Simons  v. 
GutneyydTeaiut,,  605.  Poii^rv.  Goodraan,  1  Cow.,  413. 
Or  where  the  seal,  as  in  this  case,  was  omitted.  Arnold  t. 
Nye,  23  Mich.,  286.  Gortdth  v.  State  Bank,  18  Wis.,  560. 
Bridewell  v.  Mooney,  25  Ark.,  524.  Sawyer  v.  Baker,  3 
Me.,  29.  The  writ  is  clearly  amendable  by  affixing  the 
seal  to  the  same,  and  being  so  it  is  not  void.  And  the 
amendment  being  matter  of  mere  form,  which  did  not  af- 
fect the  substantial  rights  of  the  parties,  related  back  to  the 
time  of  issuing  the  execution.  This  objection  therefore  is 
not  well  taken. 

Fourth.  A  more  serious  objection  is  made  to  the  plain- 
tiff's title  in  the  fact  that  the  propeiiy  is  shown  to  have 
been  worth  at  the  time  of  the  purchase  about  $10,000;  that 
Courtnay  by  stating  that  he  had  a  deed  ftom  Manning  for 
the   property,  prevented   those   who  desired  to  purchase 
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from  bidding;  that  had  there  been  competition  the  prop- 
erty would  have  sold  for  a  very  much  larger  sum;  that  the 
plaintiff  was  aware  of  this  statement  and  took  advantage  of 
it  to  obtain  the  property  for  a  sum  greatly  below  its  value; 
that  then  instead  of  relying  on  his  title,  he  at  onoe  insti- 
tuted proceedings  to  determine  whether  or  not  Courtnay; 
had  a  deed  from  Manning  for  the  preiAises.  If  he  had, 
then  the  plaintiff  asked  for  a  return  of  the  purchase  money. 
He  evidently  was  not  a  purchaser  in  good  &ith,  and  he 
recognized  this  feet  as  the  evidence  shows,  by  offering  Man- 
ning since  the  sale  was  made,  $2,000  to  convey  his  inter- 
est. The  confirmation  of  a  sale  merely  applies  to  the  reg- 
ularity of  the  proceedings.  It  does  not  affect  equitable 
grounds  for  relief  which  prevented  a  fair  sale,  and  which 
were  unknown  to  the  parties,  and  not  before  the  court  wheu 
the  sale  was  confirmed.  It  is  the  duty  of  a  court  to  see 
that  sales  under  its  process  are  fairly  conducted,  competi- 
tion invited  and  encouraged,  and  that  no  undue  advantage 
is  obtained  over  the  debtor.  It  is  very  clear  that  an  un- 
due advantage  over  Manning  was  obtained  in  this  case,  for 
which  the  sale  must  be  set  aside. 

The  judgment  of  the  district  court  is  reversed,  the  sale  of 
the  premises  to  Taylor  set  aside,  and  Manning  will  have 
leave  upon  the  payment  of  all  taxes  and  interest,  to  redeem 
from  the  tax  sale.  As  Courtnay  has  been  in  possession  for 
several  years,  receiving  the  rents  and  profits,  it  will  be  nec- 
essary to  appoint  a  referee  to  take  and  state  an  account  be- 
tween the  parties.  A  decree  will  be  entered  in  this  court 
in  conformity  to  this  opinion. 

Decree  accordingly. 

liAKE,  Ch.  J.,  concurs. 

Cobb  J.,  dissents  from  the  first  and  second  clauses  of  the 
syllabus. 
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15  80O! 
17  385 
17    406'      ,  ^^  ^  o. 

Adeline  Keene,  plaintipp  in  errok,  v.  Hans  Sal- 

LENBACH,  defendant  IN  ERBOB. 

1.    Attachment:  lien.    Where  an  attachment  is  levied  apon  real 

estate  belonging  to  the  debtor,  whether  held  in  his  own  name  or 

not,  the  attaching  creditor  acquires  a  lien  upon  the  interest  of  the 

debtor  in  the  land  which  he  may  enforce  after  he  reooYers  Jadg- 

15^3001  ment. 

60    709 

xT^aool   2.    FraudtQent  Conveyance:  service  by  publication.   Lands- 
d6l  6521  jjj  ^jj|g  g^^  which  have  been  conveyed  to  a  non-resident  of  the* 

state,  to  hinder  or  defhrad  creditors,  may  be  subjected  to  the 
payment  of  the  debts  of  the  actual  owner  thereof  and  service 
may  be  had  upon  the  holder  of  the  legal  title  residing  out  of  the* 
state,  by  publication. 

3.  Sale  on  Execution :  bights  of  pubchaseb.  Where,  under 
a  judgment  on  constructive  service,  certain  lands  were  found  to 
belong  to  the  debtor,  and  were  sulgected  to  the  payment  of  the 
judgment,  and  a  sale  was  had  and  the  lands  sold  to  a  bona  fld4 
purchaser,  Held,  That  he  was  entitled  to  protection,  although 
afterwards  the  judgment  was  vacated  and  set  aside. 

Error  to  the  district  court  for  Lancaster  county.  TriedF 
below  before  Gaslin,  J.,  sitting  for  Pound,  J. 

Brovm  &  Ryan  Brother 8y  for  plaintiff  in  error,  cited;* 
MUhop  &  Kingman  v.  Doane  et  aL,  31  Iowa,  400,  and 
cases  cited.  Frazier  v.  Milk,  10^  Neb.,  113.  Morrill  v.. 
Taylor,  6  Neb.,  246.  Oaiway,  Semple  &  Co,  v.  Malckowy 
7  Neb.,  285.  Mansfield  v,  Gregory,  11  Neb.,  298.  Be%- 
seU  V.  St.  Albans  Hotel  Cb.,  47  Ver.,  313.  Day  v.  Wash- 
bum,  24  Howard,  352.  Dodge  v.  GriswoU,  8  N.  EL,  425. 
MiUs  V.  Block,  30  Barb.,  550.  Almy  v.  PlaU,  16  Wis. 
172.  Weinland  v.  Cochran,  9  Neb.,  480.  Ororoell  v. 
Horacek,  12  Neb.,  622.      Williams  v.  Lowe,  4  Neb.,  382. 

Lamb,  BiUingsley  &  Lambertson,  for  defendant  in  error, 
cited:  Oreenway  v.  Thom^as,  14  111.,  271.  Oetsler  v.  Sar^ 
oni,  18  111.,  511.     Dewey  v.  Eckert,  62  111.,  218.      \VU- 
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liams  V.  MichenoTy  11  N.  J.  Eq.,  520.  Drake  on  Attaqh- 
ment.  Cooper  v.  Beynolda,  10  Wallace,  308.  Civil  Code, 
§  82.  Hovoard  v,  ErUrekeriy  24  Kan.,  428.  Taylor  v. 
Boyd,  a  Ohio,  854. 

Maxwell,  J. 

This  is  an  action  of  ejectment  brought  by  the  plaintiff 
against  the  defendant  in  the  district  court  of  Lancaster 
county  to  recover  the  possession  of  the  east  half  of  the 
south-west  quarter  of  section  22,  in  township  10,  range  7 
east.  Judgment  was  rendered  in  the  court  below  in  favor 
of  the  defendant. 

It  appears  from  the  record  that  in  1874  Hiram  B. 
Keene  and  Nathaniel  S.  Keene,  who  were  engaged  in  bus- 
iness in  this  state,  became  insolvent.  Actions  by  attach- 
ment were  commenced  against  them  by  some  of  their  cred- 
itors, personal  service  being  had,  and  the  land  in  question 
attached  as  their  property,  although  the  legal  title  to  the 
same  was  in  the  name  of  Josiah  Keene,  the  father  of  said 
Hiram  and  Nathaniel.  Judgments  were  afterwards  re- 
covered in  these  actions,  and  executions  issued  thereon^ 
which  were  returned  unsatisfied.  Said  judgments  were  as- ' 
signed  to  one  Clinton  B.  Jacobs,  who  filed  a  creditor's  bill 
against  Josiah,' Hiram,  and  Nathaniel  Keene  seeking  to 
subject  the  land  in  controversy  to  the  payment  of  the  judg- 
ments. 

Josiah  Keene  being  a  non-resident  of  the  state,  service 
was  had  upon  him  by  publication.  It  is  alleged  in  the 
creditor's  bill  that  the  attachments  were  never  discharge*!, 
but  remain  in  full  force;  that  at  the  date  of  the  levy  of 
said  attachment,  the  real  estate  above  described  belonged 
to  Nathaniel  S.  Keene  and  Hiram  B,  Keene,  although  the 
legal  title  to  the  same  was  in  the  name  of  Josiah  Keene; 
but  that  he  was  not  the  owner  thereof,  nor  ever  possessed 
any  interest  therein ;  that  the  title  to  said  land  was  placed 
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in  his  nanie  by  Nathaniel  S.  Keene  and  Hiram  B.  Keene 
for  the  purpose  of  hindering,  delaying,  and  defrauding 
their  creditors,  etc.  The  prayer  of  the  petition  is  to  ex- 
clude Josiah  Keene  from  all  right,  title,  or  interest  in  said 
land  and  to  subject  the  same  to  the  payment  of  the  afore- 
.said  judgments.  A  decree  was  rendered  as  prayed,  and  the 
land  ordered  to  be  sold  as  the  property  of  Hiram  B. 
Keene  and  Nathaniel  S.  Keene.  A  sale  was  thereafter 
had  and  confirmed,  and  the  defendant  became  the  owner  of 
said  land,  while  the  above  decree  was  in  full  force,  and 
it  is  clearly  shown  that  he  purchased  in  gooii  &ith.  In 
September,  1877,  Josiah  Keene  died,  having  made  a  will 
wherein  he  devised  the  land  in  question  to  the  plaintiff. 

In  1880  she  made  application  to  open  the  defitult  in  the 
-case  of  Jacobs  v,  Nathaniel  S.  Keene,  Hiram  B.  Keene, 
■and  Josiah  Keene,  and  the  application  being  granted,  she 
filed  au  answer,  and  it  was  afterwards  determined  that  the 
land  in  dispute  was  the  property  of  Jasiah  Keene,  and 
not  of  Nathaniel  S.  Keene  and  Hiram  B.  Keene. 

The  power  of  the  court,  upon  proper  application  to  ap- 
ply property  within  its  jurisdiction  to  the  payment  of  debts, 
,  is  unquestioned.  Two  questions  therefore  are  presentetl  by 
the  record.  First,  Can  a  creditor's  bill  be  sustained  after 
judgment  to  subject  lands  previously  attached  as  the  debt- 
or's, but  held  in  the  name  of  another  who  is  a  non-resident, 
to  the  payment  of  a  judgment?  Second,  Is  a  bona  fide 
purchaser  under  a  judgment,  declaring  the  lands  to  belong 
to  the  debtor,  protected,  the  judgment  being  in  full  force, 
and  no  appeal  having  been  taken? 

In  Weil  &  Cahn  v,  Lankins,  3  Neb.,  384,  a  creditor 
levied  an  attachment  upon  certain  real  estate  as  belonging 
to  the  debtor,  and  at  once,  before  he  had  recovered  judg- 
ment, filed  a  creditor's  bill  to  set  aside  certain  allied 
fraudulent  conveyances  of  the  attached  real  estate.  It  was 
held  that  the  action  would  not  lie,  because  the  plaintiiPs 
•claim  was  a  mere  demand  and  had  not  been  reduced  to 
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Judgment.  Such  demand  might  be  one  for  which  the 
remedy  by  attachment  would  not  lie,  as  for  slander,  mali- 
cious prosecution,  etc.,  or  it  might  be  entirely  unfounded. 
It  therefore  lacks  the  certainty  which  the  law  requires  as 
one  of  the  grounds  upon  which  to  found  a  creditor's  bill. 
But  where  sufficient  cause  is  shown  for  an  attachment,  and 
one  is  issued  and  levied  upon  real  estate  belonging  to  the 
debtor,  whether  held  in  his  own  name  or  not,  the  creditor 
acquires  a  lien  upon  the  interest  of  the  debtor  in  the  land, 
which  he  may  enforce  after  the  recovery  of  judgment. 
Where  in  such  case  it  is  necessary  to  set  aside  a  convey- 
ance allied  to  be  fraudulent  as  to  creditors,  an  action  may 
be  commenced  for  that  purpose  against  the  alleged  fraud- 
ulent grantee  and  other  proper  parties,  and  it  is  the  duty 
•of  the  court  to  render  such  decree  in  the  premises  as  the 
testimony  will  justify.  The  fact  that  the  party  hold'ng 
the  legal  title  to  the  land  is  a  non-resident  of  the  state  is 
not  material  if  the  property  is  within  the  jurisdiction  of 
the  court,  as  the  statute  in  such  cases  provides  for  service 
by  publication.  The  court  therefore  had  jurisdiction  and 
its  judgment  until  vacated  or  reversed  was  valid,  and  suffi- 
cient to.  justify  a  sale  of  the  premises  under  the  attach- 
ment 

2.  The  objection  that  the  plaintiff  herein,  after  the  de- 
fendant had  purchased  the  land  in  controversy,  appeared 
in  the  case  of  Jacobs  v.  Keene  and  filed  an  answer  therein, 
and  it  was  afterwards  found  that  Josiah  Keene  was  th^ 
owner  of  said  land,  and  not  Nathaniel  S.  and  Hiram  B. 
Keene,  does  not  affect  the  defendant's  title,  although  it  may 
perhaps  be  sufficient  to  enable  the  plaintiff  to  recover  dam- 
ages against  Jacobs.  But  the  statute  provides  that  a  bona 
fide  purchaser  shall  be  protected.  This  question  was  be- 
fore the  court  in  Scudder  v.  Sargent,  ante  p.  102,  and  it 
was  held  that  a  purchaser  under  a  judgment  subsequently 
opened  is  not  affected  by  the  vacation  of  the  judgment. 
We  adhere  to  thajb  decision  as  a  proper  construction  of  the 
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statute.     There  is  no  error  in  the  record  and  the  judgment 
is  affirmed. 

Judgment  affibmed. 

The  other  judges  concur. 


Wallingford,  Shamp  &  Co.,  plaintiffs  in  ebbob^ 
V.  L.  C.  BuRB,  defendant  in  ebeob.     ^ 

1.  Sale.    When  anything  remams  to  be  done  between  the  buyer 

and  seller  before  the  goods  are  to  be  delivered,  a  present  right  of 
property  does  not  attach  in  the  buyer. 

2.    :     EXKCUTOEY  CONTRACT.     An  agreement  to  seU  and 

transfer  property  at  prices  to  be  afterwards  detennined,  is  aik 
executory  contract 

Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Gaslin,  J.,  sitting  for  Pound,  J. 

BrotJtm  &  Ryan  Brothers,  for  plaintiffs  in  error,  cited,. 
inter  alia:  McDonald  v.  Hewitt,  15  Johns.,  349.  Kein 
V.  Tapper,  52  N.  T.,  550-552.  Stravsa  v.  Hbss,  25  Ind., 
300.  Schneider  v.  Westerman,  25  Dl.,  514.  Shaw  v.  Nudd,. 
8  Pick.,  9.  Hunter  v.  Hutchinson,  7  Pa.  St.,  140.  Demp- 
sey  V.  Gardner,  127  Mass.,  381.  Watson  v.  Rogers,  5& 
Cal.,  401.  McCoy  v.  Clapp,  47  Iowa,  418.  Benjamin 
Sales,  §  320  et  seq.,  374  and  cases  cited.  Langdell  Sel. 
Cases,  464,  529,  1010.  2  Sutherland  Damages,  353. 
Barrett  v.  Turner,  2  Neb.,  174.  Goodman  v.  Kennedy,  10? 
Id.,  272. 

0.  P.  Mason,  for  defendant  in  error. 

Maxwell,  J. 

In  January,  1882,  the  plaintifis  and  one  Henry  Keefer 
entered  into  an  agreement,  as  follows :     **  It  is  hereby  stip- 
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uiated  and  agreed  between  Henry  Keefer,  as  party  of  the 
first  part,  and  J.  Shamp,  J.  S.  Wallingford,  and  J.  Delos 
Brown,  as  parties  of  the  second  part,  that  said  party  of  the 
first  part  shall  sell  and  transfer  to  said  parties  of  the  second 
part  certain  goods  and  implements,  including  cultivators, 
plows,  harrows,  and  such  other  salable  implements  as  he 
may  have  and  own,  at  actual  cost  of  said  goods  to  him,  said 
cost  to  include  carriage  of  goods  but  no  storage.  Also 
transfer  to  said  parties  of  the  second  part  the  lease  held  by 
him  on  the  building  he  now  occupies,  also  his  good-will  in 
trade.  Also  to  sell  the  said  parties  of  the  second  part  one 
team  of  horses  and  two  second-hand  spring  wagons  at  such 
reasonable  prices  as  may  be  agreed  upon.  And  the  said 
parties  of  the  second  part  agree  to  receive  said  goods  as  j>er 
£aid  stipulation,  and  pay  to  the  said  party  of  the  first  part 
for  said  goods  one  thousand  dollars  cash,  and  whatever 
balance  may  be  coming  to  him  from  them  at  any  time  be- 
tween this  present  date  and  January  Ist,  1883,  as  may  be 
agreed  on,  the  prices  of  said  goods  aforementioned  to  be 
decided  by  his  bills,  contracts,  and  discounts  on  the  lines  of 
goods  in  which  they  are  included.  Said  party  of  the  first 
part  further  agrees  not  to  enter  into  or  conduct  any  farm 
implement  business  in  this  city  for  the  space  of  two  years 
from  this  date.  Said  parties  of  the  second  part  further 
agree  to  assume  such  of  said  first  party's  contracts  with 
manufacturers  for  the  sale  of  their  goods  for  1882  as  they 
may  be  able  to  renew.  Said  party  of  the  first  part  further 
agrees  that  on  all  contracts  made  with  parties  for  weighing 
and  room  rent,  on  which  he  may  have  received  advanced 
moneys,  to  return  or  pay  to  the  parties  of  the  second  part 
such  part  of  said  money  as  may  apply  for  work  or  rent  of  said 
rooms  after  date  of  transfer  of  said  business  to  said  parties. 
"In  witness  whereof  we  hereunto  subscribe  our  names. 

"Henry  Keeper, 
"J.  8.  Wallingford, 
"J.  Shamp, 
"J.  D.  Brown/' 
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Keefer  was  engaged  in  the  business  of  selling  farm  ma- 
chinery in  Lincohi,  and  owned  some  of  the  implements  and 
articles  kept  by  him  for  sale^  and  also  kept  for  sale  goods 
on  commission.  The  work  of  making  an  invoice  of  the 
stock  commenced  on  the  ninth  of  January,  1882,  and  seems 
to  have  continued  until  the  seventeenth,  when  it  was  com- 
pleted  and  the  prices  agreed  upon.  It  appears  that  the 
plaintifis  required  a  bill  of  sale  in  order  that  there  would 
be  no  mistake  about  the  property  they  had  purchased  from 
Keefer  and  that  which  he  held  on  commission.  Keefer 
seems  to  have  consented  to  this,  and  it  was  agreed  thai 
Shamp  should  go  to  an  attorney's  office  and  have  one  pre- 
pared. Shamp  thereupon  went  to  an  attorney's  office  and 
had  a  bill  of  sale  prepai'ed,  and  returned  to  the  store,  and 
while  Keefer  was  examining  the  same  preparatory  to  sign- 
ing it,  the  sheriflFcame  in  with  an  execution  against  Keefer 
&  Lindley,.and  levied  upon  the  goods  as  belonging  to 
Keefer,  and  sold  the  same  upon  said  execution,  the  aggre- 
gate amount  of  the  sales  being  the  sum  of  $1,485.85. 
Keefer  thereupon  assigned  the  above  contract  and  all  his 
rights  thereunder  to  the  defendant  in  error,  who  brought 
this  action  thereon,  and  on  the  trial  a  verdict  was  rendered 
in  his  favor  for  the  sum  of  $2,529.28.  A  motion  for  a 
new  trial  having  been  overruled,  judgment  was  entered  on 
the  verdict. 

The  only  question  for  determination  is,  was  the  sale  to-- 
the  plaintiffs  in  error  complete  when  the  execution  was 
levied?  It  will  be  observed  that  the  agreement  copied 
above  does  not  purport  to  be  a  completed  sale.  It  is  merely 
an  agreement  that  the  party  of  the  first  part  shall  sell  and 
transfer  his  goods  and  business  to  the  parties  of  the  second 
part,  and  transfer  the  lease  of  the  store  and  good-will  to 
them,  and  to  sell  one  team  of  horses  and  two  spring  wagons 
at  such  reasonable  prices  as  may  be  agreed  upon.  So,  the 
parties  of  the  second  part  are  to  receive  said  goods  as  per 
said  stipulations,  and  to  pay  $1,000  in  cash  and  the  balance- 
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with  interest  at  not  to  exceed  seven  per  cent  at  such  time 
as  may  be  agreed  on  between  that  time  and  January  ist^ 
1883.  Such  a  contract  is  merely  executory.  And  al- 
though afterwards  the  t^rms  were  agreed  upon,  still  the 
contract  was  not  completed  by  the  execution  of  the  bill  of 
sale  and  the  delivery  of  the  goods  to  the  plaintiffs  in  error 
and  payment  of  the  $1,000  cash,  nor  was  any  evidence  of 
indebtedness  given  for  the  balance  due.  A  clear  prepon- 
derance of  the  evidence  shows  that  Keefer  was  to  execute  a 
bill  of  sale  of  the  goods  sold,  and  th^t  he  was  examining 
the  same  preparatory  to  signing  it  when  the  execution  was 
levied.  If  anything  remains  to  be  done  between  the 
buyer  and  seller  a  present  right  in  the  property  does  not 
attach  in  the  buyer.  2  Kent^s  Com.,  495,  and  cases  cited. 
In  this  case  it  is  clear  that  the  parties  themselves  did  not 
consider  the  sale  complete  at  the  time  the  execution  was 
levied.  Mr.  Keefer  not  having  delivered  the  property  in 
any  manner,  the  title  had  not  passed  to  the  plainti£&  in 
error. 

In  October,  1879,  one  A.  W.  Chilcot  commenced  an  ac- 
tion in  the  district  court  of  Lancaster  county  against  Henry 
Keefer  and  Samuel  P.  Lindley,  as  partners,  and  recovered 
a  judgment  for  the  sum  of  $4,047.74,  with  12  per  cent  in- 
terest and  $120  attorney  fees.  To  obtain  this  judgment 
the  attorney  for  Chilcot  entered  into  the  following  agree- 
ment: 

"A.  W.  Chilcot  1      In  the  district  court  of  the  second 
V.  >         judicial  district  in  and  for  Lan- 

Keefer  &  Lindley.  j  caster  county. 

"In  consideration  of  one  dollar  to  me  in  hand  paid,  I 
hereby  agree  not  to  issue  execution  in  this  case  against  the 
individual  property  of  Henry  Keefer,  and  do  hereby  re- 
lease the  individual  property  of  Henry  Keefer  from  the 
lien  of  the  judgment  to  be  obtained  in  this  suit,  without 
prejudice  to  my  lien  and  right  of  execution  against  the 
property  of  the  late  firm  of  Keefer  &  Lindley,  and  without 
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prejudice  to  the  right  of  contribution  of  8.  P.  Lindiey 
against  Henry  Keefer. 

"Lincoln,  bet.  3,  1879. 

"A.  W.  Chilcx>t, 
"By  L.  C.  BuBB, 
"Specially  authorized  to  act  for  above  stipulation/' 

The  testimony  tends  to  show  that  the  object  of  recover- 
ing the  judgment  was  to  obtain  a  lien  upon  a  lot  claimed 
hy  Keefer  &  Lihdley.  The  execution  under  which  the 
property  in  question  was  sold  was  issued  on  the  above 
judgment.  The  above  agreement  of  Chilcot's  attorney  was 
read  to  the  court  but  not  admitted  in  evidence.  Some 
stress,  however,  is  laid  upon  it  in  the  defendant's  brief. 
As  between  Keefer  and  Chilcot,  if  the  attorney  was  duly 
authorized  and  there  was  a  sufficient  consideration,  as  by 
the  surrender  of  a  valid  defense,  or  in  any  other  way,  there 
is  no  doubt  of  its  validity.  But  these  plaintiff  could  not 
take  advantage  of  the  agreement.  It  was  for  Keefer  to  do  . 
so,  and  prevent  the  sale  of  the  goods  upon  the  execution. 
The  defendant  claims  that  he  purchased  the  ddim  in  ques- 
tion relying  upon  the  plaintiff's  admissions  of  indebtedness. 
It  is  very  clear,  however,  that  he  knew,  or  with  proper  in- 
quiry could  have  known,  all  the  facts  in  the  case,  and  is 
not  an  innocent  purchaser.  He  took  only  the  interest  pos- 
f?essed  by  Mr.  Keefer  in  the  claim.  The  property  was  sold 
as  belonging  to  Keefer,  and,  so  far  as  appears,  without  ob- 
jection from  him.  His  debt  to  the  amount  realized  for  the 
property  has  been  satisfied.  Unless  it  is  satisfactorily  shown 
that  he  had  delivered  the  property— done  all  that  he  was 
to  do  to  part  with  the  title — it  must  be  treated  as  his  prop- 
erty which  was  applied  to  the  payment  of  his  debt.  The 
plaintiffs  in  error  should  not  be  required  to  pay  for  prop- 
erty that  they  did  not  receive,  unless  through  their  own 
fiiult  it  was  lost.  This  we  think  the  proof  fails  to  show. 
But  for  the  goods  obtained  by  them  which  were  held  on 
•commission,  for  the  store  and  good-will,  and  any  other 
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property  they  may  have  received,  they  are  liable.  They 
.are  not  liable,  however,  for  the  property  sold  by  the  sheriff. 
The  judgmeDt  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 

The  other  judges  concur. 


QuiN  Bohanan,  plaintiff  in  error,  v.  The  State  of 
Nebraska,  defendant  in  error. 

1.  Criminal  Law:  plea  in  abatbment.  A  plea  in  abatement 
may  be  signed  by  the  prisoner's  attorney.  If  so  signed,  and  ver- 
ified by  the  prisoner,  it  is  sufficient. 

•2.    :    .    If  the  plea  contain  a  material  averment  on 

which  iasne  is  joined,  it  is  error  for  the  court  to  refuse  the  pris- 
oner a  trial  of  it. 

.3,  :  NEW  TRIAL.  The  ruling  of  the  court  on  a  plea  in  abate- 
ment is  not  ground  for  a  motion  for  a  new  trial. 

1.  Jurors.  The  "list^'  of  persons  prepared  by  the  commissioners, 
from  which  jurors  are  drawn,  may  be  made  on  the  basis  of  the 
vote  of  the  several  precincts  at  the  last  general  election. 

i    :    CHALLENGE  OF.    Although  there  may  be  error  in  over-. 

ruling  a  challenge  to  a  juror  for  cause,  yet  if  the  prisoner  be  not 
compelled  to 'exhaust  his  peremptory  challenges  to  exclude  him 
£rom  the  panel,  it  is  enor  without  pr^udice. 

'6,    Instructions  to  Jury.    Instructions  examined  and  sustained. 

7.  Murder  in  Second  Degree.  A  malicious  killing,  although 
done  upon  a  sudden  quarrel  and  in  the  heat  of  passion,  is,  at 
least,  murder  in  the  second  degree. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Pound,  J.,  where  the  prisoner  was  convicted 
.of  murder  in  the  second  degree  and  sentenced  to  the  peni- 
tentiary for  life. 
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Mason  &  Whedon,  for  plaintiff  in  error. 
Isaac  Powers^  Jr.^  for  defendant  in  error. 
Lake,  Ch.  J. 

Taking  up  the  errors  alleged  in  the  order  of  their  pres- 
entation by  the  prisoner's  counsel,  the  first  to  be  considered 
is  the  one  assigned  upon  the  plea  in  abatement. 

The  record  contains  the  plea,  the  reply  of  the  district 
attorney  thereto,  and  a  demurrer  to  the  reply.  Also  a  mo- 
tion, filed  subsequently  to  the  demurrer,  to  require  the  re- 
ply to  be  made  more  definite.  The  demurrer  and  motion 
were  overruled;  whereupon  the  prisoner  asked  leave  to  sign 
his  plea  in  abatement,  which  was  overruled.  It  had  already 
been  signed  by  his  attorneys.  Exceptions  were  taken  to 
these  several  decisions. 

There  was  no  error  in  refusing  the  personal  signature  of 
the  prisoner  to  the  plea.  The  signature  of  his  attorneys 
was  sufficient,  it  having  been  duly  verified  by  his  own 
oath.  Besides,  even  if  in  order  to  have  been  technically 
correct  the  personal  signature  of  the  prisoner  in  place  of 
that  of  his  attorneys  had  been  necessary,  this  technicality 
was  waived  by  the  filing  of  the  reply.  It  was  thereby  ac- 
cepted by  the  prosecution  as  sufliciently  formal,  and  the 
only  question  concerning  it  was  that  of  merit 

The  plea  in  abatement  asserts  the  ill^ality  of  the  grand 
jury  in  this,  that  the  "list"  of  persons  from  which  the  ju- 
rors were  drawn  was  not  composed  of  persons  taken  in 
due  proportion  from  each  of  the  several  precincts  of  the 
diunty,  as.  directed  by  sec.  658,  of  the  code  of  civil  proce- 
dure. That  the  disproportion  was  from  one  to  three,  more  or 
less,  in  several  of  the  precincts.  The  plea  simply  asserts 
this  departure  from  the  required  ratio,  and  that  it  was. 
caused  by  a  total  "disregard  of  the  law"  by  the  county 
commissioners  in  making  the  list. 
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To  all  of  this  the  district  attorney  by  his  reply  opposed 
what  is  in  effect  a  general  denial.  The  first  clause  of  hi& 
reply  is  in  terms  a  general  denial;  and  by  the  second 
clause,  it  is  simply  alleged  in  substance  that  the  commis- 
sioners made  the  selection,  "as  nearly  as  could  be,  a  pro- 
portionate number  from  each  precinct  in  said  county/* 
There  is  no  mention  of  how,  or  on  what  particular  basis,  the 
ratio  adopted  by  the  commissioners  was  determined.  Id 
this  respect,  if  the  law  had  been  really  observed,  the  reply 
might  have  been  improved  upon.  If  the  commissioners 
took  the  best  means  at  their  command,  as  for  instance,  the 
vote  of  the  precincts  at  the  last  general  election,  the  reply 
should  have  so  stated.  In  that  case,  if  the  apportionment 
conformed  to  it  as  nearly  as  practicable^  it  would .  have 
been  valid,  although  not  conformable  to  the  actual  ratio  of 
qualified  voters  then  living  in  the  several  precincts.  Polin 
V.  The  StcUe,  14  Neb.,  540. 

Although  they  are  somewhat  crude,  the  pleadings  pre- 
sent an  issue  of  fact  squarely  as  to  whether  the  list  of  jurors 
was  properly  selected.  And  on  this  issue,  the  prisoner  had 
the  right  to  produce  the  evidence  he  offered,  and  be 
heard.  If  the  disproportion  alleged  on  the  one  hand  and 
denied  on  the  other  actually  existed,  on  the  basis  adopted 
by  the  commissioners,  or,  if  they  adopted  no  basis  at  all,  or 
an  unfair  one,  and  there  existed  in  fact  the  alleged  dispro- 
portion as  to  persons  in  the  several  precincts  qualified  to 
serve  as  jurors,  then  the  list  was  illegal  and  the  plea  well 
taken.  Such  being  the  condition  of  the  pleadings,  and  the 
character  of  the  issue  made  by  them,  the  ruling  of  the 
court  in  denying  a  trial  of  it  was  clearly  erroneous. 

But,  it  has  been  suggested  that  inasmuch  as  this  point 
was  not  made  in  the  motion  for  a  new  trial,  it  was  waived 
and  is  not  now  available  to  the  prisoner.  This,  however,, 
is  a  mistake.  The  idea  is  based  upon  a  misconception  of 
the  province  of  a  motion  for  a  new  trial,  by  which '  only 
such  rulings  as  are  made  during  the  trial  proper,  are  intended 
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to  be  reviewed,  and  corrected  by  granting  it.  "A  new 
trial,  after  verdict  of  conviction,  may  be  granted  on  the 
application  of  the  defendant,  for  any  of  the  following  rea- 
sons, affecting  materially  any  of  his  substantial  rights: 
*  First  Irregularity  in  the  proceedings  of  the  court  or 
the  prosecuting  attorney,  or  the  witnesses  for  the  state,  or 
any  order  of  the  court,  or  abuse  of  discretion,  by  w^hich  the 
defendant  was  prevented  from  having  a  fair  trial.  Second. 
Misconduct  of  the  jury  or  the  prosecuting  attorney,  or  of 
the  witnesses  for  the  state.  Third.  Accident  or  surprise 
which  ordinary  prudence  could  not  have  guarded  against. 
Fourth.  That  the  verdict  is  not  sustained  by  sufficient 
evidence,  or  is  contrary  to  law.  Fifth.  New4y  discov- 
ered evidence,  material  for  the  defendant,  which  he  could 
not  with  reasonable  diligence,  have  discovered  and  pro- 
duced at  the  trial.  Sixth.  Error  of  law  occurring  at  the 
trial."     Criminal  code,  §  490. 

The  grounds  here  enumerated  are  the  only  ones  for 
which  a  new  trial  can  be  properly  moved,  and  it  is  very 
clear  that  neither  of  them  embraces  a  ruling  on  a  plea  in 
abatement,  or  any  other  not  made  during  the  trial.  The 
object  of  this  plea  was  to  prevent  a  trial,  and  if  it  had 
prevailed,  such  would  have  been  its  effect.  And  the  rul- 
ing on  it  is  no  more  subject  to  review  by  a  motion  for  a 
new  trial,  than  is  the  overruling  of  a  demurrer  to  a  j>eti- 
tion  in  a  civil  action,  which  no  one  surely  would  think  of 
extending  for.  Rulings  respecting  the  indictment,  or 
after  verdict,  are  subject  to  review  on  error  witliout  bring- 
ing them  to  the  notice  of  the  court  a  second  time. 

Several  questions  are  presented  respecting  the  compe- 
tency of  petit  jurors,  some  of  which  deserve  notice.  The 
juror  J,  H.  Simmons  was  challenged  on  behalf  of  the  pris- 
oner for  the  reason  that  on  his  voir  dire  examination  he 
answered  that  he  coUld  not  presume  the  prisoner  *'to  be 
innocent."  The  entire  examination  of  this  juror  shows  him 
to  have  been  wholly  impartial.     He  swore  positively  that 
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he  had  no  opinion  as  to  the  prisoner's  guilt  or  innocence, 
and  knew  nothing  of  the  case  except  that  the  deceased  had 
been  killed.  On  his  cross-examination  by  counsel  for  the 
prisoner  he  was  asked:  "Do  you,  or  do  you  not  presume 
him  innocent?^'  and  answered:  "I  could  not  say  as  to 
that,  because  I  have  not  heard  the  particulars  of  the  case 
one  way  or  the  other,  and  have  nothing  for  me  to  pass  an 
opinion  on/'  This  question  followed:  "As  far  as  you  are 
concerned,  you  have  no  presumption  regarding  the  defend- 
ant?'' The  answer  was,  "I  have  not."  In  answer  to 
other  questions  the  juror  insisted  that  he  had  "no  opinion, 
one  way  or  the  other,"  and  could  not  "presume  him  to  be 
innocent  or  guilty."  It  is  evident  that  in  his  several 
answers  he  used  the  word  "presumption"  as  synonymous 
with  "opinion,"  and  the  two  interchangeably.  The  form 
of  the  questions  put  to  him  tended  somewhat  to  lead  him 
to  this  mistake.  There  is  nothing,  however,  in  anything 
he  said  to  indicate  the  least  unwillingness  to  extend  to  the 
prisoner  the  presumption  of  innocence  until  shown  to  be 
guilty  by  evidence.  And  these  remarks  are  applicable  to 
one  or  two  other  jurors  who  were  retained  against  the 
prisoner's  objection. 

The  examination  of  William  Burling  shows  that  he 
could  not  be  positive  whether  he  had  read  the  testimony 
taken  at  the  coroner's  inquest  or  not.  But  he  had  an  opin- 
ion on  the  question  of  the  prisoner's  guilt  which  would  re- 
quire testimony  to  remove,  and  he  would  not,  although 
seemingly  pressed  to  do  so  by  the  presiding  judge,  swear 
positively  that,  notwithstanding  his  opinion,  he  felt  able  to 
render  a  fair  and  impartial  verdict  on  the  law  and  evidence 
given  in  court.  The  challenge  of  this  juror  for  cause  ought 
to  have  been  sustained,  but  as  he  did  not  sit  in  the  case, 
having  been  excused  or  challenged  peremptorily,  and  it  not 
being  shown  that  to  exclude  him  the  prisoner  was  compelled 
to  exhaust  his  right  of  challenge,  the  overruling  of  it  caused 
no  injury. 


r~^ 
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We  see  no  errors  respecting  the  impaneling  of  the  jury 
for  which  the  verdict  should  be  set  aside. 

Several  of  the  exceptions  relate  to  the  charge  of  the 
court  to  the  jury.  The  second  instruction  given  was  ex- 
cepted to.  It  was  afi  follows:  "To  constitute  murder  in 
the  first  d^ree  there  must  have  been  an  unlawful  killing, 
done  purposely  and  with  deliberate  and  premeditated  mal- 
ice. If  a  person  has  actually  formed*  the  purpose  mali- 
ciously to  kill  another,  and  deliberated  and  premeditated 
upon  it  before  he  performs  the  act,  and  then  performs  it, 
he  is  guilty  of  murder  in  the  first  degree,  however  short 
the  time  may  have  been  between  the  formation  of  the  pur- 
pose and  its  execution.  The  length  of  time  that  intervenes 
between  the  time  such  purpose  is  formed  and  its  execution 
is  not  material." 

Under  the  evidence  we  think  this  instruction  was  war- 
ranted. The  jury  would  have  been  justified  in  finding 
that,  between  the  commencement  of  the  quarrel  and  the 
shooting  of  deceased,  there  was  length  of  time  sufficient  for 
the  prisoner  to  have  formed  the  purpose  to  kill  and  to  have 
deliberated  upon  it.  The  time  was  by  no  means  inappre- 
ciable, by  the  decided  weight  of  the  evidence  and  the  ques- 
tion'of  whether  the  killing  was  done  with  deliberation  and 
premeditation  was  properly  left  to  the  jury.  And  for  these 
reasons,  too,  the  second  instruction  tendered  on  behalf  of  the 
prisoner,  to  the  effect  that  the  evidence  would  not  warrant  a 
finding  of  murder  in  the  first  degree,  was  properly  refused. 

The  court  was  also  requested  to  instruct  the  jury  that, 
if  the  killing  were  done  "  upon  a  sudden  quarrel  and  in  the 
heat  of  passion,  they  should  find  the  defendant  guilty  of 
manslaughter  only. "  This  was  refused,  and  properly,  too, 
for  the  reason  that  it  ignored  completely  the  effect  of  mal- 
ice, if  that  were  found  to  have  accompanied  the  act.  A 
malicious  killing,  although  done  upon  a  sudden  quarrel 
and  in  the  heat  of  passion,  is  murder  in  the  second  d^ree 
at  least 
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The  court  was  also  requested  to  give  the  following,  which 
was  refused:  "Manslaughter  is  the  unlawful  killing  of 
another  without  malice,  either  express  or  implied,  which 
may  be  either  involuntary,  upon  a  sudden  heat  of  passion, 
or  inadvertently,  upon  the  commission  of  some  unlawful 
act." 

As  a  general  definition  of  manslaughter  under  our  stat- 
ute this  was  correct.  But  it  was  faulty  in  this,  that  the 
last  clause  had  no  application  to  the  evidence.  There  was 
no  pretense  that  the  act  was  done  "  inadvertently  upon  the 
commission  of  some  unlawful  act."  This  instruction  was, 
therefore,  rightly  refused. 

For  the  error  in  denying  the  prisoner  a  trial  of  the  issue 
taken  on  his  plea  in  abatement,  the  judgment  must  be  re- 
versed, the  verdict  set  aside,  and  the  cause  remanded  to 
the  court  below  for  further  proceedings  conformable  to  this 
opinion. 

Reversed  and  remanded. 
The  other  Judges  concur. 


George  T.  Hunter  et  al.,  plaintiffs  in  error,  v. 
John  C.  Soward,  defendant  in  error. 

1.  Attachment:    ground  for.    The  fact  that  a  debtor  designs  to 

sell  his  property,  or  to  remove  it  beyond  the  jurisdiction  of  a 
conrt,  when  not  accompanied  by  an  intent  to  defraud  his  cred- 
itors, is  not  ground  for  an  attachment. 

2.    .    Affidavits  examined,  and  the  order  of  the  district  judge 

discharging  the  attachment  sustained. 

Error  to  the  district  court  for  Hamilton  county.    Heard 
below  before  George  W.  Post,  J. 

P.  Likes  and  J.  H.  Smithy  for  plaintiflfe  in  error. 
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Hainer  &  Kellogg  and  John  jD.  Hayes,  for  defendant  in^ 
error. 

Lake,  Ch.  J. 

.  This  18  a  petition  in  error  from  Hamilton  county.  The 
matter  complained  of  is  an  order  of  the  judge  of  the  district 
court,  made  at  chambers,  dissolving  an  attachment  of  prop-^ 
erty.  The  affidavit  for  the  attachment  was  made  by  one 
of  the  plaintiifs ;  and  it  stated  as  a  reason  therefor  that  the 
defendant  was  "about  to  remove"  and  "dispose  of  his^ 
property,  or  a  part  thereof,  with  the  intent  to  defraud  his- 
creditors." 

The  plaintiff'  demand  in  the  action,  as  described  in  the 
affidavit,  was  for  "the  sum  of  four  thousand  four  hundred 
and  fourteen  dollars  and  ninety-six  cents,  now  due  and 
payable  from  the  defendant  upon  certain  promissory  notes,, 
bills  of  exchange,  and  receipts  for  money  advanced  by 
plaintiffs  to  defendant  at  his  request." 

The  motion  to  dissolve  was  upon  three  grounds,  viz.r 
Ist,  That  the  alleged  cause  of  action  was  not  one  on  which 
an  order  of  attachment  could  rightfully  issue.  2d,  That 
the  bond  given  by  the  plaintiifs  was  defective.  3d,  That 
the  facts  alleged  in  the  affidavit  for  the  attachment  were 
untrue.  There  is  no  merit  in  the  first  point,  so  far  as  we 
can  discover.  The  pleadings  in  the  main  action  are  not  in 
the  record  before  us;  nor  are  the  instruments  on  which  the 
action  was  brought.  Their  names  and  description  alone, 
however,  import  that  they  are  for  the  payment  of  money^ 
which  may  be  enforced  by  attachment  where  proper  cause 
is  shown.  The  question  raised  upon  the  bond  was  disposed 
of  by  an  amendment,  so  that,  apparently,  the  only  one  left 
for  consideration  is  that  of  the  merits  of  the  attachment  as- 
disclosed  by  the  several  affidavits  considered  by  the  district 
judge.     To  these  we  will  give  our  attention. 

The  only  additional  showing  to  that  above  stated,  made 
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hy  the  plaintiffs,  was,  substantially,  that  after  incurring 
his  obligations  to  the  plaintiffs  he  had  advertised  a  sale  of 
his  personal  property  at  auction,  sold  some  of  it  accord- 
ingly, and  had  piit  his  real  property  in  charge  of  an  agent 
for  sale,  with  the  oft  avowed  design  of  going  ''to  Wyoming 
territory  to  go  into  the  cattle  business."  Also  that  he  had 
at  different  times  stated  to  the  plaintiff  Tate  that  he  "never 
intended  to  pay  the  plaintifls  anything,  or  any  part  of  their 
said  claim  against  him,"  for  the  reason  "that  if  he  did,  it 
would  break  him  up,"  and  "that  he  would  just  as  soon  be 
broken  up  lawing  as  in  paying  the  plaintifls'  claim  against 
him."  These  alleged  statements  of  the  defendant,  except 
those  as  to  his  design  to  go  to  Wyoming,  are  shown  only 
by  the  affidavit  of  the  one  to  whom  they  are  said  to  have 
been  made — James  Tate. 

On  the  part  of  the  defendant,  the  allied  indebtedness  to 
the  plaintiff  is  denied  by  him.  He  aldo  denies  that  he 
made  the  statements  which  James  Tate  ascribes  to  him. 
He  admits,  however,  that  it  was  his  intention  to  go  west, 
with  the  view  of  engaging  in  the  cattle  business,  and  to^ 
this  end  he  had  offered  his  land  for  sale.  He  also  shows 
by  his  own  affidavit,  which  is  not  opposed  by  any  but  that 
of  the  plaintiff  Tate,  that  this  design  to  go  to  Wyoming 
was  formed  before  the  transactions  out  of  which  his  allied 
indebtedness  arose  took  place,  and  that  he  had  previously 
b^un  to  arrange  his  affairs  accordingly.  He  also  shows, 
and 'it  is  not  disputed,  that,  aside  from  the  plaintiff's  de- 
mand, he  was  owing  only  five  thousand  one  hundred  and 
ninety-four  dollars  and  fifty  cents,  and  was  possessed  of 
property,  personal  and  real,  of  the  value  of  twelve  thousand 
seven  hundred  dollars. 

As  to  the  auction  sale  of  his  personal  property,  or  rather, 
a  portion  of  it,  he  shows  by  his  own  oath,  corroborated  by 
most  of  his  creditors  (save  the  plaintifife),  who  advised  him 
to  it,  that  it  was  "the  most  advisable  and  feasible  plan"  he 
could  pursue  for  paying  his  debts,  which  were  then  somewhat- 
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pressing.  The  plan  adopted  by  him  and  followed  on  thf 
advioe  of  his  principal  creditors  was^  to  make  a  public  sale 
of  his  property  on  time,  taking  good  security  therefor,  and 
discount  the  notes  so  received,  and  with  tfie  proceeds  thereoi 
pay  the  whole  or  a  portion  of  the  debts  so  by  him  at  that 
time  owing. 

Pursuant  to  this  scheme  he  sold  some  sixteen  hundred 
dollars  worth  of  his  personal  property,  and  applied  the 
proceeds  faithfully  toward  the  payment  of  his  debts.  It  is 
true,  as  the  plaintiffs  say,  that  none  of  the  money  went  to 
them ;  but  this  is  accounted  for  by  the  fact  that  theirs  was 
a  disputed  claim.  There  was  no  pretense,  however,  that 
the  defendant  had  not  enough  property  to  pay  all  of  his 
debts,  including  the  full  amount  of  the  plaintifi^'  demand. 
Indeed,  by  his  own  undisputed  showing,  it  was  established 
that  he  had  enough  for  this  purpose  and  over  four  thousand 
dollars  to  spare,  so  that  any  judgment  they  were  possibly  en- 
titled to  could  have  been  collected  by  an  ordinary  execution. 

To  sustain  the  attachment,  there  was  really  nothing  shown 
but  the  facts  that  he  refused  to  recognize  the  plaintiffs'  de- 
mand as  a  binding  obligation,  and  proposed,  if  he  could 
sell  his  real  estate  for  a  satisfactory  price,  to  remove  to  the 
territory  of  Wyoming  and  "go  into  the  cattle  business.^' 
The  defendant's  purpose  to  "remove"  and  "dispose  of  his 
property"  was  established;  indeed  it  was  conceded;  but 
the  charge  that  this  was  accompanied  with  a  "fraudulent 
intent"  was  not.  The  feet  that  a  debtor  has  formed  a  de- 
sign to  remove  his  property  beyond  the  jurisdiction  of  a 
jourt,  or  out  of  the  state  even,  when  not  accompanied  by 
an  intent  to  defraud  his  creditors,  furnishes  no  ground  for 
an  attachment.     Steele  v.  Dodd,  14  Neb.,  496. 

We  are  of  opinion  that  the  ruling  of  the  district  judge 
was  right,  and  it  is  affirmed. 

Order  affirmed. 
All  of  the  judges  concurred. 


JULY  TERM,  1883.  219 

Halliday  y.  Briggs. 


Albert  Halliday,  plaintiff  in  error,  v.  B.  B. 
Briggs,  defendant  in  error. 

1.  Warranty.  To  make  a  representation  of  the  vendor,  as  to  the 
quality  of  the  thing  sold,  a  warranty,  it  must  have  been  relied 
on  by  the  vendee. 

'2. .    If  the  vendor  merely  give  his  opinion  or  judgment  upon 

a  matter  of  which  he  has  no  special  knowledge,  and  on  wliich 
the  bnyer  may  be  expected  also  to  have  an  opinion  and  to  exer- 
cise his  judgment,  it  is  not  a  warranty. 

3.     .    If  there  be  any  donbt  upon  the   evidence  whether 

the  seller  intended  to  make  an  affirmation,  or  to  express  his 
own  opinion  merely,  the  matter  should  be  submitted  to  the 

4.  New  Trial :    cumulative  evidence.    A  new  trial  will  not  be 

granted  on  the  ground  of  newly  discovered  evidence  which  is 
merely  cumulative. 

Error  to  the  district  court  for  Grage  county.  Tried 
below  before  Weaver,  J. 

Colby  &  Hadett  and  A.  H.  Babcock,  for  plaintiff  in 
-error.  Third  instruction.  1  Hilliai-d  Toits,  11,  12,  34. 
Pomery  Rem.,  §  559.  1  Parson's  Cont.,  576,  n.  "h." 
iEOer  V.  NicJiols,  5  N^b.,  478.  Little  v.  Woodwrn-th,  8  Id., 
281.  Fourth  instruction.  /Smi^A  t;.  Justice,  13  Wis.,  674. 
Hilliard  Sales,  342. 

J".  E.  Bushy  J.  N.  Richards,  and  Hurley  &  Crane,  for 
defendants  in  error,  cited :  Adams  v.  Johnson,  15  111.,  345. 
Hawkins  v.  Ben-y,  5  Gil.,  36  (111.)  Towell  v.  Gateicood, 
2  Scam.,  23  (111.)  Hahn  v.  DooliUle,  1 8  Wis.,  196.  Smith 
V.  Jmtic^,  13  Wis.,  671.  Reed  v.  Hastings,  61  111.,  266. 
Carandelet  Iron  Works  v.  Moore,  78  111.,  65.  Baker  v. 
Henderson  et  al.,  24  Wis.,  509.  ShakeUon  v.  Lawrence, 
65  111.,  175. 
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Lake,  Ch.  J. 

This  was  an  action  on  an  allied  warranty  in  the  sale  of 
two  horses  by  the  defendant  to  the  plaintiff.  It  was  al- 
leged in  the  petition  and  denied  in  the  answer,  that  as  an 
inducement  to  the  purchase,  the  defendant  warranted  the 
horses  to  be  '^all  right,  sound  and  free  from  disease/'  and 
that  the  "plaintiff,  relying  upon  said  warranty,  purchased 
said  horses  from  the  defendant  for  the  sum  of  sixty  dol- 
lars," etc  That  the  "  horses  at  the  time  of  the  sale  were  dis- 
eased and  unsound  in  this,'^  that  both  of  them  "had  a  conta- 
gious and  infectious  disease,  known  as  the  Texas  mange,  or 
Spanish  fever,  of  which  disease  one  of  said  horses  soon  after 
.-aid  purchase  died,  and  the  other  became  worthless,"  etc* 
The  trial  resulted  in  a  verdict  and  judgment  for  the  defend- 
ant. There  was  a  motion  for  a  new  trial  which  was  over- 
ruled, and  several  questions  thus  made  are  brought  here 
review. 

The  first  of  the  errors  assigned  is,  that  the  verdict  is  not 
supported  by  the  evidence.  We  think  it  is.  For,  even 
conceding  that  the  defendant  used  the  lauguiqge  imputed 
to  him  by  the  plaintiff  and  his  witness.  Pace,  who  alone 
testify  to  it,  the  jury,  under  the  circumstances,  may  well 
have  believed  it  to  have  been  intended,  and  understood,  as- 
the  mere  expression  of  an  opinion,  and  not  as  a  warranty ; 
especially  so  in  view  of  the  fact  that  there  was  not  a  syl- 
lable of  testimony  showing  it  to  have  been  relied  on  in 
making  the  purchase.  The  rule  is,  that,  to  make  a  repre- 
sentation of  the  vendor  as  to  the  quality  of  the  thing  sold 
a  warranty,  it  must  have  been  relied  on  by  the  vendor 
Hahn  v.  DooliUle,  18  Wis.,  196.  Smiih  v.  Justice,  13  Id., 
600.  Reed  v.  Hastings^  61  111.,  266.  WhUney  v.  Sutton, 
10  Wend.,  413.     IdUle  v.  Woodtoorth,  8  Neb.,  281. 

According  to  the  plaintiff's  testimony,  the  words  consti- 
Btuting  the  allied  warranty  were  used  under  these  circum- 
stances.    The  plaintiff,  it  seems,  offered  for  the  horses  a  less. 
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price  than  was  asked.  This  the  defendant  refused^  saying 
that  the  plaintiff  had  picked  out  "two  of  the  best  in  the 
herd/'  that  they  were  "sound  and  all  right,  and  he  would 
not  take  any  less  "  than  the  price  he  had  offered  them  for, 
which  was  thirty  dollars  each.  It  does  not  appear  that 
the  soundness  of  the  horses  was  questioned,  nor  that  the 
subject  of  warranty  was  mentioned  by  the  plaintiff.  He 
went  into  the  herd  and  selected  two  that  pleased  him,  and 
it  is  pretty  clear  that  he  acted  on  his  own  judgment  But 
€ven  if  it  were  shown  that  the  plaintiff  really  purchased  on 
the  strength  of  what  he  claims  the  defendant  said,  it  is 
doubtful  whether  it  amounted  to  a  warranty,  under  the  cir- 
cumstances. At  all  events,  a  court  would  not  be  justified 
in  holding  that  it  did,  against  the  finding  of  a  jury. 

But  in  addition  to  this,  the  defendant  swore  positively 
that  he  did  not  use  the  words  charged,  nor  any  others 
amounting  to  a  warranty.  Therefore  the  question  of 
whether  he  did,  or  not,  was  one  peculiarly  for  the  jury  to 
determine.     Blackburn  v.  Ostrander,  6  Neb.,  219. 

It  is  also  claimed  that  the  court  erred  in  giving  to  the 
jury  the  third  instruction  asked  by  the  defendant.  It  was 
in  these  words.  "The  jury  are  instructed'  that,  while  it  is 
true,  if  the  seller  of  personal  property  asserts  as  facts,  any- 
thing regarding  its  qualities  and  concerning  which  the 
buyer  is  ignorant,  and  the  purchaser  relies  on  the  statement 
in  making  the  purchase,  the  assertion  will  amount  to  a 
warranty  of  the  fact  asserted ;  still,  it  is  also  true  that  if  the 
vendor  merely  states  an  opinion,  or  gives  his  judgment 
upon  a  matter  of  which  he  has  no  special  knowledge,  and 
upon  which  the  buyer  also  might  reasonably  be  expected 
to  have  an  opinion,  and  to  exercise  judgment,  this  is  not  a 
warranty." 

The  first  proposition  in  this  instruction  states  the  law 
correctly.  See  the  authorities  supra.  Indeed,  we  do  not 
understand  that  its  soundness  is  questioned.  But,  it  is 
claimed  that  the  second  proposition  "is  misleading,  and 
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confounds  the  distinction  between  an  action  on  a  contract 
of  warranty,  and  one  for  deceit  in  making  fraudulent  rep- 
resentations/' etc.  We  do  not  think  the  instruction  is  open 
to  this  criticism.  In  Benjamin  on  Sales^  §  613,  in  speak- 
ing on  the  subject  of  warranty,  language  almost  identical 
with  that  of  this  instruction  is  used.  It  is  there  said  that,, 
in  determining  whether  a  warranty  were  intended,  "a  de- 
cisive test  is,  whether  the  vendor  assumes  to  assert  a  fact 
of  which  the  buyer  is  ignorant,  or  merely  states  an  opinion 
or  judgment  upon  a  matter  of  which  the  vendor  has  no- 
special  knowledge,  and  on  which  the  buyer  may  be  expect- 
ed also  to  have  an  opinion,  and  to  exercise  his  judgment 
In  the  former  case,  there  is  a  warranty — in  the  latter,  not" 
We  are  of  opinion  that  both  propositions  were  correct,  and^ 
in  view  of  the  evidence,  the  question  of  whether  the  alleged 
statement  concerning  the  soundness  of  the  horses  amounted 
to  a  warranty,  was  for  the  jury  to  decide.  Benjamin  on 
Sales,  §  613,  note  (m). 

It  is  claimed  that  the  court  erred  also  in  giving  the- 
fourth  instruction  on  belialf  of  the  defendant.  It  was  as 
follows:  "  The  jury  are  further  instructed,  that  to  consti- 
tute a  warranty,  there  must  not  only  be  an  affirmance  by 
the  seller  respecting  the  quality  of  the  article  sold,  bvJt  the 
affirniation  must  be  made  with  a  view  of  dsauring  the  buyer 
of  the  truth  of  the  fact  asserted,  and  it  must  be  received  and 
relied  upon  by  the  buyer  in  making  the  purchase." 

Exception  is  taken  to  the  clause  we  have  italicised,  which 
makes  the  "view"  with  which  an  affirmation  respecting 
the  subject  of  a  sale  a  controlling  element  in  determining 
its  character.  The  word  view  as  here  used  is  equivalent  to 
intention,  purpose,  or  design,  and  it  is  insisted  that  what 
may  have  been  intended  by  the  seller  in  making  the  affir- 
mation was  of  no  consequence,  and  a  case  is  cited  in  which 
it  seems  to  have  been  so  held.  In  that  case,  however,  the 
language  in  question  was  such  that,  if  used,  amounted  un- 
questionably to  a  warranty,  and  it  was   therefore  ruled* 
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correctly  no  doubt,  that  its  l^al  effect  could  not  be  defeats 
ed  by  the  secret  intention  of  the  seller.  Where  the  evidence 
is  such  as  leaves  no  doubt  as  to  the  legal  force  of  the 
language  of  the  representation,  the  court  may,  and  should, 
declare  its  effect,  but  otherwise  it  should  be  left  to  the  jury 
to  determine.  Whitney  v.  SvMon^  10  Wend.y  412.  TutUe 
V.  Brovm,  4  Gray,  457.    Morrd  v.  Wallace,  9  N.  H.,  111. 

Xhe  true  aim  in  construing  every  agreement,  that  of 
warranty  included,  is  of  course  to  reach  the  real  intention 
of  the  parties  to  it.  This  is  accomplished,  not  by  taking 
what  they  may  afterwards  say  their  intentions  were,  but 
what  they  appear  to  have  been  from  the  words  employed, 
the  occasion  of  using  them,  and  all  accompanying  facts  and 
circumstances  explanatory  thereof.  The  instruction  might 
probably  have  been  improved  upon  by  directing  the  jury 
to  the  means  of  ascertaining  the  "view"  of  the  seller,  if  he 
made  the  aflSrmation,  but,  as  this  was  not  requested,  the 
omission  to  do  so  is  not  ground  of  error.  More  especially 
so  as  there  was  no  evidence  whatever  of  any  secret  inten- 
tion on  the  part  of  the  seller,  whose  defense  was  simply 
that  he  did  not  make  it. 

In  the  several  rulings  complained  of  respecting  the  ad- 
missibility of  testimony,  and  newly  discovered  evidence  as 
ground  for  new  trial,  we  see  nothing  materially  wrong,  or 
which  calls  for  extended  comment.  There  was  nothing  in 
the  circumstances  of  the  alleged  warranty,  which  by  any 
possibility  could  have  made  the  defendant  liable  upon  it 
beyond  the  difference  between  the  value  of  the  horses  as 
they  actually  were,  and  what  it. would  have  been  if  sound. 
That  which  is  claimed  to  have  been  newly  discovered  evi- 
dence, we  think,  was  merely  cumulative,  for  which  a  new 
trial  will  not  be  given. 

Judgment  affirmed. 

The  other  judges  concur. 
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MissouBi  Pacific  Rah^way  Company,  plaintiff  in 
ERROR,  V.  Jesse  L.  Hays,  defendaat?  in  error. 

1.  Praotioe:  new  tbial.  The  granting  of  a  new  trial  will  not 
be  interfered  with  unless  it  is  clearly  shown  that  some  Ic^ 
right  of  the  party  objecting  has  been  disregarded. 

'•2.    :    MOTION  FOE.    Where  a  motion  for  a  new  trial  is  made 

for  reasons  which  would  not  otherwise  be  apparent  from  the 
record,  they  should  be  incorporated  in  a  bill  of  exceptions. 

-3. :  EVIDENCE:  BECOBD  OF:  PLAT.  Where,  in  the  assess- 
ment of  damages  for  right  of  ^  ay  for  a  railroad  by  a  jury,  a  p-at 
of  the  land,  showing  the  location  of  the  road,  etc.,  is  used,  a 
record  of  the  evidence  is  not  complete  without  it 

4.    Eminent  Domain:    assessment  of  damages.    In  making 
such  assessment,  it^is  proper  to  consider  the  way  in  which  the 
road  cuts  the  land,  the  inconvenient  shape  in  which  the  residue 
16  224  is  left,  the  excavations  and  embankments,  and  the  exposure  of 

^  the  owner's  property  to  particular  ii\juries  fh>m  its  proximity  to 

the  road,  which  may  result  from  its  proper  construction  and 
operation. 

6.    ^  The  valuation  of  property  taken  for  right  of  way  for  a 

railroad  should  be  made  as  of  the  time  of  the  filing  of  the  peti- 
tion for  the  assessment  of  damages  to  the  land. 

6.  Bill  of  Exceptions:  cebtificate  to.  Where  ftom  an  in- 
spection of  a  bill  of  exceptions  it  is  apparent  that  material  evi- 
dence has  been  omitted,  the  certificate  that  it  contains  all  that 
wns  used  on  the  trial  will  not  be  taken  as  conclusive  on  that 
point. 

Error  to  the  district  court  for  Richardson  county,  where 
the  cause  had  been  brought  on  appeal  by  Hays  from  an 
award  of  damages  for  the  location  of  the  right  of  way  of 
the  M.  P.  R.  R.  over  his  land,  etc.  There  was  a  trial,  and 
a  verdict  in  favor  of  Hays  for  $275.  This  verdict  was  set 
aside  on  motion  of  Hays  and  a  new  trial  granted.  At  the 
second  trial,  before  Davidson,  J.,  verdict  in  favor  of  Haj-s 
for  $860,  judgment,  motion  for  new  trial  overruled,  and 
.the  R.  R.  company  came  up  on  a  petition  in  error. 
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John  L.  Webster^  for  plaintiff  in  error,  on  setting  aside 
first  verdict,  cited: '  Sutherland  Dam.,  810.  Woodward  v. 
Leavittj  107  Mass.,  453.  As  to  date  when  damages  should 
"be  assessed,  cited:  Burt  v.  Merchants  Insurance  Co.,  115 
Mass.,  1.  Mills  Eminent  Domain,  §  174.  Logansport  v. 
Buchanan,  52  Ind.,  163.     Indiana  v.  HuTder,  8  Ind.,  74. 

J.  H.  Broady,  for  defendant  in  error,  contended  that 
•granting  new  trial  was  discretionary;  that  the  value  of  the 
land  is  to  be  estimated  at  time  of  condemnation,  which  is 
the  time  when  it  was  taken,  which  is  the  time  the  title 
passes,  which  is  the  time  the  money  is  ready,  which  is  the 
time  it  is  paid  into  the  county  court,  which  cannot  be  be- 
fore filing  of  report  of  assessment.  Sioux  City  v.  Brown^ 
13  Neb.,  319.  F.  E.  &  M.  V.  B.  R.  v.  Whalen,  11  Neb., 
^88.  Driver  v.  Railroad,  32  Wis.,  569.  Ray  v.  A.  &  N. 
R.  R.,  4  Neb.,  440.  0.  &  N.  R.  R.  v.  Mcnh,  Id.,  24. 
Daniels  v.  Railroad,  35  Iowa,  129. 

Lake,  Ch.  J. 

It  is  claimed  that  the  court  below  erred  in  setting  aside 
the  first  verdict  and  granting  a  new  trial.  The  record  be- 
fore us  is  not  in  a  condition  to  show  upon  what  particular 
ground  that  ruling  was  made.  In  the  motion  for  a  new 
trial  several  reasons  were  assigned  therefor,  followed  by  the 
statement  that,  "Reference  is  hereby  made  to  aflSdavits  in 
support  of  some  of  the  causes  herewith  filed.^^  There  is 
also  appended  to  the  bill  of  exceptions,  but  in  no  way  made 
a  part  of  it,  the  affidavits  of  persons  representing  themselves 
as  members  of  the  jury  respecting  the  deliberations  in  the 
jury  room,  and  giving  reasons  which  induced  them  to  fi- 
nally assent  to  the  verdict  after  having  voted  for  a  much 
larger  one.  There  is  nothing,  however,  which  enables  us 
to  know  that  these  are  the  affidavits  referred  to  in  the  mo- 
tion, or  that  they  were  considered  by  the  judge  in  ruling 
upon  it.    Indeed,  there  is  nothing  in  the  recoi-d  to  indicate 
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with  certainty  just  what  the  ruling  was  based  upon.  In 
this  respect  the  record  is  strangely  defective. 

There  is  a  very  large  discretion  given  to  trial  judges  in 
the  matter  of  granting  new  trials.  By  this  we  by  no  means 
intend  to  convey  the  idea  that  their  rulings  in  this  respect 
are  not  subject  to  review  by  appellate  courts,  but  simply 
that,  before  they  will  be  interfered  with,  it  must  be  clearly 
shown  that  some  legal  right  of  the  party  objecting  has  been 
disregarded.  Woodward  v.  LeaviU,  107  Mass.^  453  (9' 
Am.  Repts.,  49). 

Among  the  grounds  assigned  in  the  motion  for  the  new 
trial  are,  1st,  "Irr^ularity  in  the  proceedings  of  the  jury,, 
and  of  the  said  plaintiff.'^  2d,  "  Misconduct  of  the  jury,, 
and  particularly  of  the  two  members,  Spence  and  Klever,. 
and  misconduct  of  the  said  plaintiff.'*  These  were  good 
reasons,  if  proved,  for  setting  the  verdict  aside.  Code  of 
civil  procedure,  §  314.  And  that  they  were  proved  must 
be  presumed  in  the  absence  of  a  showing  to  the  contrary. 
Credit  Fonder  r.  Rogers,  10  Neb.,  184.  Frey  i\  Drahosy 
7  Id.,  194.  Deroin  v.  Jennings,  4  Id.,  97.  Singleton  v. 
Boyle,  Id.,  414.  Therefore,  if  the  verdict  were  set  aside 
on  either  or  both  of  these  grounds,  and  a  review  of  the 
ruling  were  desired,  there  should  have  been  a  bill  of  ex- 
ceptions showing  just  what  the  judge  acted  on.  The  3d 
and  4th  objections  related  to  the  sufficiency  of  the  evidence,, 
and  the  5th,  to  rulings  on  its  admissibility,  and  in  charging 
the  jury,  which  are,  perhaps,  fully  disclosed  by  the  bill  of 
exceptions  of  the  evidence,  and  the  instructions,  which  be- 
came a  part  of  the  record  on  being  filed  by  the  clerk. 

Our  consideration  of  the  first  and  second  of  these  objec- 
tions leads  to  the  conclusion  that  the  order  granting  the 
new  trial  should  not  be  disturbed.  But,  in  addition  to  this, 
we  are  unable  to  say  that  the  ffth  objection  alone  did  not 
furnish  a  sufficient  reason  for  the  ruling  complained  of.. 
Turning  to  the  record,  we  discover  several  rulings  upon 
the  admissibility  of  evidence  which  were  manifestly  erro- 
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neous.  For  instance,  it  was  shown  that,  in  passing  through 
the  farm,  the  railroad  skirted  a  small. creek,  and  a  witness 
was  asked  how  the  location  of  the  track  affected  its  value^ 
This  wjts  objected  to  as  "  not  proper  evidence  to  go  to  the 
jury,"  and  the  objection  sustained.  It  appeared  that  the 
farm  was  devoted  chiefly  to  pasturage,  and  in  view  of  thai 
use,  it  was  clearly  competent  to  advise  the  jury  particular- 
ly  of  the  effect  of  a  practical  separation  of  the  creek  from 
the  rest  of  the  land. 

Again,  it  appeared  that  between  the  right  of  way  and 
creek,  there  was  left  a  small,  irregular  strip  of  land,  quite 
difficult  of  access  by  reason  of  the  grade  of  the  road.  A 
witness,  shown  to  be  competent,  was  asked  without  objec- 
tion, how  much  in  value  that  piece  was  injured,  and 
answered,  "  Ten  dollars  per  acre.'^  On  motion  of  the 
plain  tiff  ^s  attorney,  this  answer  was  excluded  on  the  ground 
that  the  injury  was  "  on  account  of  the  difficulty  of  getting 
to  it,  and  crossing  the  railroad."  This  was  error.  The 
testimony  was  excluded  for  the  very  reasons  which  made 
it  admissible.  The  injury  to  the  owner  of  a  farm  from  the 
building  and  operating  of  a  railroad  across  it,  is  ^'not  mere- 
ly by  the  subtraction  of  so  many  feet,  or  acres,  from  his 
estate,  valued  as  if  sold  for  an  ordinary  purpose,  and  ac- 
cording to  a  plan  devised  for  the  most  profitable  use  of  the 
whole,  but  still  more  by  the  mode  of  taking,  and  its  effect 
on  the  property  which  is  left,  viz.,  the  way  in  which  the 
railroad  cuts  the  tract  or  lot,  as  diagonally,  by  a  curve,  or 
otherwise;  the  inconvenient  shape  in  which  the  remaining 
part  is  left,  the  depth  of  excavations  or  height  of  embank- 
ments, the  obstruction  or  entire  interruption  of  access  to 
public  or  private  ways,  the  division  of  the  tract  or  lot  into 
different  parts  so  that  persons  or  cattle  cannot  pass  from 
one  to  the  other,  or,  if  at  all,  only  with  greater  or  less  dif- 
ficulty or  danger,  and  the  exposure  of  the  owner^s  property, 
as  buildings,  forests,  and  crops  to  particular  injury  from 
proximity  to  the  railroad."     Fierce  on  Railroads,  211. 
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And  there  were  several  other  rulings  on  the  evidence,  to 
which,  however,  we  will  not  take  the  time  to  refer  pai-ticu- 
larly,  which  might  have  justified  the  court  in  setting  the 
verdict  aside.     In  this  respect,  therefore,  we  find  no  error. 

But  there  are  manj  objections  made  to  the  second  trial, 
of  which  we  will  consider  such  as  seem  to  lie  relied  on. 
The  first  of  these  is  to  certain  testimony,  and  the  instruc- 
tion to  the  jury  thereon,  relative  to  certain  "  cuts  and  fills  " 
made  in  grading  the  roadway.  It  is  contended  that  these 
were  not  a  proper  element  of  damage,  and  should  have 
been  excluded.  The  view  of  this  question  taken  by  the 
trial  judge  is  thus  expressed  in  the  instruction:  "In  con- 
sidering the  damages  other  than  tlie  value  of  the  land 
actually  taken,  the  jury  can  consider  tlie  manner  in  which 
the  land  remaining  is  divided,  the  cuts  and  fills  damaging 
the  general  appearance  and  utility  of  the  same,  if  at  all, 
and  such  other  damages  as  may  result  from  a  proper  con- 
struction and  operation  of  the  road.'^ 

The'  evidence  showed  that  for  a  considerable  distance  in 
crossing  this  farm,  there  were  "cuts"  several  feet  below 
the  natural  surface  of  the  ground,  from  which  large  and 
unsightly  banks  of  earth  were  thrown  up,  and  in  other 
places  "  fills,"  which  effectually  prevented  crossing  the  track 
except  at  i>articular  and  somewhat  inconvenient  places.  It 
is  not  claimed  that  this  grading  was  unnecessarily  or  un- 
skillfully  done;  therefore,  whatever*  its  effect  in  lessening 
the  value  of  the  remaining  land  may  have  been,  it  was 
covered  by  the  condemnation,  and  was  a  proper  element  of 
damage  for  the  jury  to  consider.  Pierce  on  Railroads, 
supra.  Delmoane,  etc.,  R.  R.  Oo.v. Salmon,  23  Am.  Repts., 
214.  F.  E.  &  M.  V.  R.  R.  Oo.  v.  Whalm,  11  Neb.,  685. 
In  this  connection  it  is  claimed  that  testimony  was  admit- 
ted showing  "that  large  quantities  of  earth  were  conveyed 
outside  of  the  right  of  way,  and  placed  on  the  land  of 
Hays."  It  is  true  that  some  such  testimony  was  incident- 
ally given,  but  under  circumstances  which  made  it  no  just 
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ground  of  complaint.  It  appears  that  in  the  examination 
of  a  witness  respecting  the  *'cuts  and  fills"  this  question 
was  put  to  him:  "Take  the  deepest  cut — where  was  the 
dirt  thrown  that  came  out  of  it?"  This  was  "  objected  to 
as  immaterial,"  etc.,  but  as  no  ruling  appears  to  have  been 
made  on  the  objection,  no  question  was  raised. 

The  next  question  in  order  relates  to  the  assessment  of 
damages — to  the  time  as  of  which  land  taken  for  right  of 
way  should  be  valued  in  fixing  the  amount  to  be  paid  to 
the  owner.  It  is  an  important  question,  and  a  new  one  in 
this  court. 

On  the  part  of  the  plaintiff,  it  was  contended  on  the  trial, 
and  is  here,  that  the  assessment  should  be  made  as  of  the 
time  when  the  proceedings  to  condemn  the  property  are 
instituted;  in  other  words,  when  the  petition  for  the  ap- 
pointment of  commissioners  to  assess  the  damages  is  filed 
with  the  county  judge.  The  court  below,  however,  held 
that  the  jury  should  make  the  assessment  as  of  the  date  of 
the  filing  of  the  commissioners^  report,  which  was  some- 
thing over  two  months  later.  There  was  evidence  before 
the  jury  tending  to  show  that  during  this  time  the  market 
value  of  the  land  had  materially  advanced  in  consequence 
of  the  location  of  the  road.  The  authorities  seem  to  agree 
pretty  generally  that  the  damages  in  such  cases  must  be 
assessed  as  of  the  time  of  taking.  Pierce  on  Railroads, 
209.  Also  that  the  increased  value  given  to  property  by 
the  location  of  the  road  should  be  excluded  in  making  the 
estimate.  Id.,  219,  and  cases  there  cited.  The  point  of 
chief  difficulty,  however,  seems  to  be  found  in  determining 
as  to  just  what  constitutes  a  "taking"  within  the  meaning 
of  the  law.  The  decisions  on  this  point  are  not  altogether 
harmonious,  but  the  better  rule  and  weight  of  authority 
seems  to  be  as  contended  for  by  the  plaintiff,  viz.,  that  the 
definite  location  of  the  line  of  the  road,  and  application 
for  the  appointment  of  commissioners  to  assess  the  damages, 
constitute  a  taking,  and  that  the  rights  of  parties  respect- 
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ing  it  are  then  fixed,  aod  in  case  of  disagreement  respecting 
them,  should  be  judged  as  of  the  time  when  these  things 
were  done. 

In  the  case  of  Charlestovm  Branch  R.  Co.  r.  Cownty 
Chmmissionera,  7  Met.,  78,  the  question  was  whether  the 
application  for  an  estimate  of  damages  had  been  made 
within  three  years,  as  the  law  required,  from  the  time  of 
taking  the  property.  In  the  opinion  of  the  court,  by 
Wilde,  J.,  it  is  said  that  "  this  depends  on  the  true  mean- 
ing of  the  words  ^taking  the  same.'  The  respondent's 
counsel  contend  that  the  lands  were  not  taken  until  the 
company  entered^  thereon,  and  commenced  making  their 
road.  On  the  other  hand,  it  is  contended  in  behalf  of  the 
petitioners  that  the  location  of  their  road,  and  the  filing 
of  the  same  in  the  office  of  the  county  commissioners  Avas  a 
taking  within  the  true  meaning  of  the  statute."  The  hold- 
ing of  the  court  conformed  to  the  latter  view. 

In  the  case  of  The  Loganaporty  etCj  R.  W.  Co.  v,  Bu-- 
chanan,  52  Ind.,  163,  it  appears  there  had  been  a  proceed- 
ing to  condemn  lands  for  the  use  of  the  company's  road. 
On  an  application,  the  clerk  of  the  circuit  court  had  ap- 
pointed api^raisers,  who  had  performed  their  duties,  and 
returned  their  assessment  of  damages  to  him.  On  the  trial 
of  an  appeal  from  the  award,  the  verdict  was  for  an  in- 
creased amount,  and  proceedings  in  error  were  prosecuted 
on  the  ground  that  the  court  had  permitted  several  wit- 
nesses to  testify  as  to  the  value  of  the  land  at  the  time  of 
the  trial.  It  was  held  that  the  testimony  ought  to  have 
been  confined  to  the  value  at  the  time  of  filing  the  applica- 
tion for  the  appointment  of  appraisers  with  the  clerk,  and 
the  verdict  was  accordingly  set  aside.  And  a  like  ruling 
is  found  in  Lafayette,  etc.,  R.  Co.  v.  Murdoch,  68  Ind., 
137,  wherein  an  instruction  to  the  jury  that  their  inquiries 
as  to  the  amount  of  damages  sustained  by  the  land  owner 
should  relate  to  the  time  of  the  appropriation,  was  upheld. 
The  act  of  appropriation  there  being,  as  before  stated,  the 
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application  to  the  clerk  of  the  circuit  court  for  the  appoint- 
ment of  appraisers  of  damages.  See  also  Graham  v.  Cc/nr 
TwrsvUle,  etc,  Railroad  Cb.,  36  Ind.,  463  (10  Am.  Reports, 
56).  And  precisely  the  same  principle  was  applied  in  the 
•case  of  Scmth  Park  Commimonera  v,  Dunlevy  et  al,^  91 
111.,  49,  in  which  it  was  held  that:  "On  petition  to  con- 
demn lands  for  public  use,  the  compensation  to  be  paid 
must  be  fixed  by  the  valuation  of  the  property  at  the  date 
of  the  filing  the  petition,  and  not  at  the  time  of  trial.^^ 

The  principle  of  these  decisions,  which  requires  compen- 
sation for  property  taken  for  public  use  to  be  estimated 
with  special  reference  to  its  value  at  the  time  of  the  appro- 
priation or  taking,  is  manifestly  just  to  all  concerned.  By 
no  other  rule,  in  cases  of  condemnations  for  uses  of  great 
public  interest  and  local  benefit,  could  the  valuation  of 
property  in  the  assessment  of  damages  be  so  successfully 
guarded  against  the  influence  of  enhanced  values  resulting 
specially  from  the  enterprise.  We  are  of  opinion  that  the 
several  rulings  of  the  court  below  involving  this  question 
were  erroneous. 

It  is  claimed  finally  that  the  damages  awarded  by  the 
jury  are  excessive.  In  the  light  of  the  evidence  preserved 
by  the  bill  of  exceptions  they  seem  to  be  so,  but  for  the 
reason  that  a  very  important  item — a  plat  of  the  farm  and 
road  across  it,  etc. — illustrative  of  many  of  the  questions 
and  answers  is  not  before  us,  we  cannot  so  decide.  In  such 
cases  a  plat  may  be  and  frequently  is  an  important  and  in- 
fluential part  of  the  evidence,  and  where  one  is  used  a  rec- 
ord of  the  trial  is  not  complete  without  it.  The  omission 
of  the  plaf  from  this  record  makes  obscure  and  practically 
worthless  considerable  testimony  which  by  its  aid  may,  on 
the  trial,  justly  have  had  much  weight  with  the  jur}\ 
Where  all  of  the  e\adence  used  on  a  trial  is  not  before  us 
we  cannot  say  thjit  the  finding  was  unsupported. 

It  is  tnie  that  the  certificate  to  the  bill  of  exceptions  is 
to  the  eflbct  that  it  is  complete  and  contains  all  the  evi- 
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dence  produced  on  the  trial.  But  we  find  within  the  bill 
itself,  in  the  questions  and  answers  especially,  incontesta- 
ble proof  that  it  does  not.  Where  such  is  the  case  the  cer- 
tificate will  not  be  taken  as  conclusive  on  that  point 

Reversed  and  remanded. 

The  other  judges  concur. 


Missouri  Pacific  Railway  Company,  plaintifp  in 
ERROR,  V.  Benjamin  F.  Coon,  defendant  in  error. 

Witness:  opinion.  Without  a  showing,  there  is  no  prestunptioa 
that  a  witness  is  competent  to  give  a  reliable  estimate  of  the 
market  value  of  land;  and  where  one's  competency  is  challenged, 
before  he  should  be  permitted  to  express  an  opinion  it  should 
be  made  to  appear  that  he  has  in  some  way  become  qualified  tO' 
do  so. 

Error  to  the  district  court  for  Richardson  county. 
Tried  below  before  Davidson,  J. 

John  L.  Webster,  for  plaintiff  in  error. 

J,  H.  Broady,  for  defendant  in  error. 

Lake,  Ch.  J. 

Most  of  the  questions  in  this  case  were  decided  and  suf- 
ficiently commented  on  in  that  of  this  plaintiff  against 
Hays,  ante  p.  223,  and  it  is  unnecessary  to  go  over  the 
same  ground  again  in  the  consideration  of  this  one.  The 
questions  thus  disposed  of  relate  particularly  to  the  cuts, 
and  fills  in  the  grade  of  the  road,  etc.,  as  elements  of  dam- 
age, and  to  the  time  as  of  which  the  assessment  of  damages 
must  be  made,  in  respect  to  which  the  rulings  in  the  two 
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cases  were  alike,  and  as  we  hold  erroneous.  But  there  i& 
one  additional  question  here  which  requires  more  particular 
notice. 

It  appears  that  the  defendant  was  examined  as  a  witness- 
on  his  own  behalf..  Without  showing  himself  at  all  qual- 
ified to  give  an  opinion  on  the  subject,  he  was  permitted 
against  objection  for  that  reason  to  testify  as  to  the  market 
value  of  the  land  in  question,  and  this,  too,  without  refer- 
ence to  any  definite  time.  The  examination  in  this  partic- 
ular was  as  follows: 

•  Q.     I  will  ask  you  the  fair  market  value  of  your  farn^ 
at  that  time? 

The  question  was  objected  to  for  the  reasons,  fird,  that 
the  witness  had  "not  shown  himself  competent  to  testify 
on  that  subject,"  second,  that  it  did  not  "fix  the  proper 
date  at  which  the  value  of  the  land  should  be  estimated.'^ 
The  objection  was  overruled,  and  the  witness  answered,. 
"I  considered  it  worth  twenty-five  dollars  an  acre  at  that 
time."  What  particular  time  was  meant  by  the  words  "at 
that  time"  in  this  question  and  answer  it  is  impossible 
from  the  record  to  tell.  There  were  also  a  like  question^ 
objection,  ruling  and  answer,  respecting  the  strip  of  land 
taken  for  the  roadway.  As  several  witnesses,  whose  com- 
petency to  give  opinions  was  unquestioned,  fixed  the  value 
at  considerably  less  than  this  amount,  the  testimony  may 
properly  be  said  to  have  been  material,  and  if  improperly 
admitted,  to  have  prejudiced  the  plaintiff. 

Without  any  showing  whatever,  there  is  certainly  no 
presumption  that  a  witness  is  competent  to  give  a  reliable 
estimate  of  the  market  value  of  land;  and  where  one's  com- 
pstency  is  challenged,  before  he  should  be  permitted  to  ex- 
press an  opinion,  it  should  be  made  to  appear  that  he  has 
in  some  way  become  qualified  to  do  so.  Pierce  on  Rail- 
roads, 266,  et  seq.  R.  V.  R.  R.  Co.  v.  Arnold,  13  Xeb., 
485.     This  testimony  was  erroneously  admitted. 

In  this  case,  as  in  that  of  Hays  above  referred  to,  the 
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plat  of  the  farm  showing  the  location  of  the  road  over  it  is 
omitted  from  the  record.  This  plat  was  frequently  referred 
to  by  the  witnesses  in  giving  their  testimony,  and  is  abso- 
lutely necessary  to  a  correct  estimate  of  considerable  of  it. 
Because  of  the  want  of  it  we  will  not  consider  the  question 
as  to  the  sufficiency  of  the  evidence  to  sustain  the  verdict 

Reversed  and  remanded. 

The  other  judges  concur. 


The  Republican  Valley  R.  R.  Company,  plaintiff 
IN  ERROR,  V.  Elizabeth  Lin*n,  defendant  in  error. 


I  51  m\  ^'  Practice:  cross  appeals.  Where  each  party  appealed  to  the 
district  conrt  from  the  assessment  of  damages  by  the  commis- 
sioners appointed  to  assess  the  damages  occasioned  bj  the  taking 
of  the  right  of  way  over  the  lands  of  plaintiff  for  the  railroad  of 
defendant,  Held,  That  a  motion  by  defendant  to  dismiss  the 
plaintiff's  appeal  for  the  want  of  notice  of  such  appeal  was 
rightAilly  denied. 

2.  Eminent  Domain :    railroad:    evidence.    On  the  trial  of 

a  right  of  way  case  a  witness  may  state  that  the  taking  of  a  right 
of  way  across  plaintiff's  farm  in  a  diagonal  direction  from  the 
n,  e.  corner  to  the  s.  w.  comer  lb  a  damage  to  the  remaining  and 
severed  pieces  of  land,  and  may  state  in  what  such  damage  con- 
sists. 

3.  Cross-examining  Witness.    A  party  who  on  cross-examina- 

tion of  a  witness  asks  him  an  immaterial  question  lb  concluded 
by  his  answer  and  cannot  call  another  witnes^to  impeach  him. 

4.  The  Instructions  copied  at  length  in  the  opinion,  Held,  To 

present  the  case  fairly  to  the  jury. 

Error  to  the  district  court  for  Pawnee  county,  where  the 
oause  had  been  brought  on  appeal  from  the  county  court 
•on  an  award  of  damages  for  right  of  way  of  the  railroad  of 
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:a  tract  of  land  belonging  to  Linn.    Tried  below  before 
Weaver,  J. 

T.  M.  Marqaett  and  J,  W.  Deweeae,  for  plaintifiPin  error. 
Plaintiff  was  entitled  to  notice  of  appeal.  iVeft,  Railway 
V.  Van  Deuaen,  6  Neb.,  160.  On  proof  of  damages,  cited : 
EvanaviUe  li.  R,  v.  FUzpairiek,  10  Ind.,  120.  Farrandv. 
a  R.  JS.,  21  Wis.,  435.  Harriam  v.  Iowa  R.  K,  36  la., 
'323.  Alabama  R.  R.  v.  Burketty  42  Ala.,  83.  F.  E.  & 
M.  V.  R.  R.  V.  Whalen.,  11  Neb.,  687.  City  of  Parsons 
V.  Lindsay^  26  Kan.,  430. 

George  M.  Humphrey,  for  defendant  in  error,  on  notice 
of  appeal,  cited:  Wade,  482,  513.  On  jurisdiction.  For- 
ierv.  Railroad,  1  Neb.,  15.  Crowell^v.  Galloway,  3  Id., 
220.  On  .evidence,  F.  E.  &  M.  V.  R.  R.  v.  Whaien,  11 
Neb.,  587.  Mills  on  Eminent  Domain,  p.  168.  Snow  v. 
Boston  R.  R.f  65  Me.,  230.  Dwight  v.  Hampden,  11 
€ush.,  201.  Simmons  v.  St.  Paul  R.  jR.,  18  Minn.,  184; 
Swan  V.  Middlesex,  101  Mass.,  173.  On  instruction, 
Mills  Eminent  Domain,  162. 

Cobb,  J. 

In  this  case  there  are  numerous  errors  assigned  in  the 
motion  for  a  new  trial  and  the  petition  in  error  which  are 
not  noticed  in  the  brief  of  plaintiff  in  error.  Those  no- 
ticed in  the  brief  only  will  be  considered  in  this  opinion. 

The  first  point  made  is,  "  that  the  court  against  the  ob- 
jections of  plaintiff  in  error  assumed  and  entertained  juris- 
diction in  the  case  on  the  pretended  appeal  by  defendant  in 
error  from  the  award  of  the  commissioners.'' 

It  appears  from  the  record  that  the  plaintiff  in  error 
made  a  special  appearance  in  the  court  below  and  filed  a 
motion  to  dismiss  the  appeal  in  said  cause  for  the  reason 
that  no  notice  of  appeal  to  said  court  had  been  served  on 
it.     But  it  does  not  appear  that  the  attention  of  the  court 
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was  ever  called  to  said  motion  or  any  order  made  thereon,, 
so  of  course  no  exception  to  any  ruling  of  the  court  thereon 
is  presented  for  the  consideration  of  this  court.  But  the 
record  brought  here  by  plaintiff  in  error  does  show  that  an 
appeal  was  taken  to  the  district  court  from  the  award  of 
the  commissioners  by  both  parties,  and  that  in  said  court 
by  consent  of  parties  the  two  causes  thus  presented  by  said 
two  appeals,  to- wit,  docket  numbers  504  and  606,  were  con- 
solidated. So  that  it  was  as  much  the  appeal  of  plaintiff 
as  of  defendant  in  error  that  was  tried,  and  whatever  may 
be  the  law  in  regard  to  notice  in  such  cases  such  objection 
cannot  be  considered  here. 

The  second  point  made  is  upon  the  question  of  the  proof 
of  damages;  and  it  is  claimed  that  the  witnesses  were  al* 
lowed  to  fix  the  amount  of  damages  defendant  in  error  was 
entitled  to  recover  instead  of  leaving  that  duty  to  the  jury 
after  they  were  made  acquainted  with  the  facts.  I  do  not 
understand  the  testimony  to  be  open  to  the  above  objec-^ 
tion.  The  following  testimony  is  that  which  I  understand 
to  be  particularly  objected  to  under  this  head,  the  witness 
S.  L.  Linn  being  upon  his  examination  in  chief: 

41  Q.  State  the  value  of  that  land  per  acre  at  or  just 
before  it  was  appropriated  for  the  right  of  way? 

Defendant  objects  as  incompetent.  Overruled  and  ex- 
ception  noted. 

A.  Just  about  the  time  that  line  was  run  through  we 
were  offered  thirty  dollars  an  acre. 

Defendant  objects,  and  move  to  strike  out.    Sustained. 

42  Q.     What  was  a  fair  market  value? 
A.     I  think  it  was  more  than  that. 

43  Q.  After  it  was  appropriated  as  a  right  of  way 
what  do  you  think  that  farm  was  worth? 

Defendant  objects  as  incompetent.  Objection  sustained. 
Plaintiff  excepts. 

*  *  4c  ♦  9tc  Ik  * 

46  Q.  At  that  time  what  was  the  value  of  the  land,  at 
the  time  it  was  taken? 
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Objected  to  as  incompetent.  Objection  overruled.  De- 
fendant excepts. 

A.     You  mean  just  what  they  took? 

46  Q.     Just  what  they  took  first. 

A.  Well,  it  was  not  worth  any  more  than  the  rest  only 
the  way  they  took  it. 

47  Q.     By  the  court.     How  much  an  acre? 
A.     Fifty  dollars  an  acre. 

48  Q.  By  Mr.  Humphrey.  How  much  less  is  that 
farm  worth  by  reason  of  their  taking  that  right  of  way 
through  it? 

Defendant  objects  as  incompetent.     Question  withdrawn. 

This  witness  was  cross-examined  by  the  counsel  for  the 
plaintiff  in  error,  and  finally  as  follows: 

84  Q.  I  understand  you  to  say  you  had  been  offered 
thirty  dollars  an  acre  for  your  farm  ? 

A.  Just  about  the  time  the  line  was  surveyed;  I  think 
about  the  first  of  January. 

86  Q.  That  included  the  buildings  and  improvements 
and  everything? 

A.     It  included  everything  there. 

88  Q.  How  is  it  you  say  that  the  strip  of  right  of  way, 
which  don*t  interfere  with  the  buildings,  except  causing 
the  moving  of  the  bam,  how  can  you  say  that  was  worth 
fifty  dollars  an  acre? 

A.  ,  I  mean  taking  it  out  of  the  middle  of  the  field.  I 
am  including  the  damage  with  the  value  of  the  land.  That 
is,  I  mean  it  was  worth  that  to  take  it  out  of  the  middle  of 
the  field. 

87  Q.  If  the  strip  had  been  taken  out  of  one  side  you 
would  not  have  put  it  so  high? 

A,     Oh,  no. 

Re-direct  examination  by  Mr.  Humphrey. 

88  Q.  Do  you  mean  to  say  that  the  fifty  dollars  is  all 
the  damage  to  the  property? 

A.     Oh,  no,  I  don't  claim  that. 
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'  Defendant  objects  as  incompetent.  Overruled  and  ex- 
ception. 

89  Q.     Explain  what  yon  mean? 

A.  If  a  man  wanted  to  buy  that  much  out  of  the  mid- 
dle of  the  farm  fifty  dollars  an  acre  would  not  buy  it;  I 
don't  mean  to  say  it  was  all  the  damage. 

In  the  case  of  R.  B.  v.  Whcden^  11  Neb.,  587,  this  court, 
in  the  opinion  by  the  chief  justice,  say:  "It  is  doubtless  a 
proper  course  to  take  the  opinion  of  experts  as  to  the  value 
before  it  is  affected  by  the  location  of  the  road.  This  done,, 
the  testimony  on  the  question  of  damages  should  be  con- 
fined to  those  matters  affecting  the  value  proper  to  be  con- 
sidei'ed,  leaving  the  jury  to  draw  their  own  inferences 
therefrom  unaffected  by  the  judgment  of  others." 

I  fail  to  see  wherein  the  rul^  thus  laid  down  has  been 
violated  in  the  case  at  bar.  Numerous  authorities  are  cited 
to  the  pro|X)sition  that  in  an  action  of  this  kind  a  witness 
should  not  be  allowed  to  give  his  opinion  of  the  amount  of 
damage  to  plaintiff's  farm  caused  by  the  taking  of  the  right 
of  way  for  defendant's  railroad.  But  I  know  of  no  au- 
thority which  goes  the  length  of  holding  that  a  witness  may 
not  state  that  such  taking  is  a  damage  to  such  farm  or  that 
he  may  not  point  out  the  various  matters  in  respect  to- 
which  such  damage  may  result. 

After  the  testimony  on  the  part  of  the  defendant  in  error 
was  closed,  the  plaintiff  in  error  called  witnesses  on  its  be- 
half, among  others  J.  P.  Love.  I  transcribe  a  part  of  his- 
testimony : 

242  Q.  Were  you  one  of  the  commissioners  that  viewed 
this  land? 

A.     Yes,  sir. 

*  *  ]|c  i|c  ♦  ♦  « 

246  Q.  Were  you  there  in  a  wagon  with  the  other 
commissioners  who  viewed  the  land? 

A.     Yes.     I  was  one  of  the  commissioners. 

247  Q.    You  may  state  whether  Linn  was  there? 
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A.     Mr.  Linn,  the  gentleman  on  the  stand,  was  there. 

248  Q.     He  is  the  son  of  the  plaintiff,  Mrs.  Linn? 

A.     I  believe  so. 

248  Q.  You  may  state,  in  your  estimate,  the  injury  to 
the  place. 

Objected  to  as  immaterial.     Sustained  and  exception. 

260  Q.  You  may  state  whether  you  observed  how  the- 
road  cut  the  farm? 

A.     Yes,  sir. 

251  Q.  I  will  ask  you  to  state  whether  Linn  presented 
to  you  or  represented  to  you  the  fruit,  hedge,  and  fencing, 
trees,  orchard,  etc.,  that  had  been  destroyed  by  the  location 
of  the  railroad? 

Plaintiff  objects  as  immaterial.  Objection  sustained  and^ 
exception. 

L.  A.  Stebbins,  a  witness  for  plaintiff  in  error,  testified 
that  he  was  also  one  of  the  commissioners  who  assessed  the- 
damages  to  the  farm.    His  examination  proceeds  as  follows : 

268  Q.  The  plaintiff's  son  was  there  at  the  time  you. 
were  viewing  it? 

A.     I  suppose  it  was  her  son. 

269  Q.    He  lived  there  on  the  premises,  did  he? 
A.     I  could  not 'swear  he  did,  but  suppose  he  did. 

270  Q.     He  talked  with  you  about  the  matter,  did  he?* 
A.     Yes. 

271  Q.  And  he  represented  what  had  been  destroyed 
by  the  grading  of  the  railroad? 

Objected  to.     Objection  sustained  and  exception. 

After  the  defendant  below  had  closed  its  testimony  the 
plaintiff  recalled  the  witness  S.  L.  Linn,  and  re-examined 
him.  Whereupon  on  cross-examination  by  counsel  for  de- 
fendant below  he  testified  as  follows: 

297  Q.  State  to  the  jury  whether  yo  did  not  repre- 
sent to  the  commissioners  who  appraised  the  damages  this 
last  time,  that  the  grape-vines  destroyed  by  right-of-way- 
were  worth  one  dollar  apiece? 


" '".    '.'I1« 
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A.  No,  sir.  I  never  made  such  a  statement  to  those 
commissioners  or  anyone  else. 

298  Q.  You  did  not  state  the  number  of  grape-vines, 
and  value  at  one  dollar  apiece? 

A,  I  stated  the  number  of  grape-vines,  but  not  the 
value. 

299  Q.  You  say  you  did  not  give  them  any  value  on 
the  grape-vines? 

A.     I  did  not. 

The  witness  L.  A.  Stebbins  was  then  recalled  and  ex-  , 
amined  by  counsel  for  plaintiff  in  error,  as  follows : 

300  Q.  State  to  the  jury  what  value  Linn — S.  L.  Linn 
— ^put  on  the  grape-vines  destroyed  by  the  right-of-way,  if 
any,  at  the  time  of  the  appraisement  of  damages  by  you  as 
one  of  the  commissioners  at  the  last  appraisement. 

Plaintiff  objects,  the  ground  has  not  been  laid  for  im- 
|)eaching  the  witness  Linn.  Objection  sustained,  defend- 
ant excepts. 

301  Q.  You  may  state  whether  on  October  4,  the 
date  of  the  appraisement  of  damages,  Mr.  S.  L.  Linn  was 
present,  and  had  represented  to  you  the  value  of  the  grape- 
vines destroyed  by  the  right-of-way  or  not? 

Plaintiff  objects  as  irrelevant  and  incompetent.  Ob- 
jections sustained  and  exceptions. 

Now  although  the  witness  S.  L.  Linn  liad  been  on  the 
stand  three  times  on  this  trial,  and  each  time  examined 
and  cross-examined,  he  had  not  been  interrogated  as  to  the 
value  of  the  grai)e-vines,  and  had  expressed  no  opinion  as 
to  their  value.  It  could  not  have  been  sought  therefore  to 
contradict  him  by  the  testimony  of  Stebbins.  If  it  was, 
then  such  testimony  was  inadmissible  for  the  reason  that 
it  being  quite  immaterial  to  any  issue  in  the  case  whether 
the  witness  Linn  had  at  one  time  stated  the  value  of  the 
grape-vines  at  one  dollar  apiece  or  not;  the  plaintiff  in 
error  by  asking  him  the  question,  was  bound  by  his 
answer,  and  could  not  call  another  witness  to  contend  him. 
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I  say  that  the  question  propounded  to  the  witness  was 
immaterial.  It  was  not  material  to  contradict  any 
opinion  which  he  gave  on  the  stand  as  to  the  value  of  the 
grape-vines,  for  he  gave  none.  Certainly  not  for  the  pur- 
pose of  estopping  the  plaintiff  below  from  claiming  the 
price  she  did  for  the  vines,  for  while  the  witness  is  her 
eon,  and  was  then  a  member  of  her  family,  there  is  no  at- 
tempt made  to  prove  that  he  was  her  agent,  or  had  ever 
acted  for  her  in  this  or  any  other  business. 
,  Plaintiff  in  error  complains  of  but  one  of  the  instruc- 
tions given  by  the  court  to  the  jury,  to-wit: 

"11.  In  securing  the  owner  of  the  land  just  compensation 
for  taking  a  right-of-way  through  the  same,  the  jury  should 
give,  in  addition  to  the  actual  value  of  the  land  taken,  a 
further  indemnity  for  damages  resulting  from  the  use  to 
which  the  land  taken  is  to  be  applied,  that  is  if  the  bal- 
ance of  the  tract  is  damaged." 

Plaintiff  in  its  brief  says,  "Now  in  this  use  stock  are 
killed,  human  lives  are  endangered  and  lost,  and  prop- 
erty destroyed  by  fire.  Annoyances  are  caused  by  smoke, 
noise,  and  confusion.  All  of  these  might  be  considered 
•  under  this  instruction,  and  probably  were.  And  yet  none 
of  the  facts  should  be  considered  by  the  jury." 

I  do  not  think  the  language  of  the  instruction  is  open 
to  the  construction  thus  placed  upon  it;  but  it  seems  that 
the  court,  to  avoid  any  possibility  of  the  jury  placing  such 
a  construction  upon  it,  also  instructed  them  as  follows  at 
the  request  of  the  defendant: 

"1.  The  jury  are  instructed  that  in  estimating  the  dam- 
ages due  the  plaintiff  for  right-of-way  appropriated  by  the 
railroad  company  you  will  not  allow  anything  for  the 
noise  and  confiision  incident  to  the  operation  of  trains,  nor 
any  damages  that  may  arise  by  reason  of  the  negligent  or 
improper  construction  or  management  of  the  road. 

"2.  The  jury  will  not  allow  any  damages  that  arise  or 
may  arise  from  fires  set  out  by  the  engines  on  the  road, 
If) 
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nor  for  the  danger  to  stock  and  children  or  persons,  or  the 
damages  that  may  arise  by  injury  to  stock,  property,  or 
persons. 

"  4.  The  plaintiff  being  the  owner  of  lands  on  both  sides 
of  the  track,  is  entitled  upon  proper  application  to  have  a 
good  and  sufficient  rodd-way  crossing.  Whether  such  cross- 
ing has  or  has  not  been  made  is  not  to  be  considered  by 
you  in  this  case,  and  no  damages  can  be  allowed  by  you 
for  the  want  of  a  crossing  or  for  its  insufficiency.  That  is  a 
question  that  cannot  be  determined  in  the  award  of  dam- 
ages for  right-of-way  as  in  the  present  case." 

Taking  these  instructions  altogether  they  are  quite  as 
&vorable  to  the  plaintiff  in  error  as  the  law  and  the  evidence 
in  the  case  would  admit  of.  Nor  do  I  think  the  verdict  of 
the  jury  shows  tliat  they  either  misconstrued  the  instruc- 
tions of  the  court  or  failed  in  the  proper  application  of  the 
evidence. 

The  judgment  of  the  district  court  should  be  affirmed. 
By  the  Court, 

Judgment  affirmed. 


The  State  of  Nebraska,  on  the  relation  of  Harry 
White,  v.  A.  G.  Kendall,  Commissioner  of  Pub- 
lic Lands  and  Buildings. 

L  Educational  Lands  and  Funds :  bitlbs  of  boabd.  The 
board  of  educational  lands  and  funds  hare  the  power  within 
constitutional  and  statutoxy  limits  to  establish  reasonable  rules 
for  its  government  in  the  transaction  of  its  business. 

2.    :  .    The  rule  of  said  board  adopted  by  the  following 

resolution :  ''  Resolved,  That  all  surrenders  of  sale  or  leases  of 
school  lands  shall  be  held  thirty  days  before  lease  will  be  issued 
on  the  same,  and  the  county  treasurer  notified  of  said  surrender 
and  that  applications  will  be  received  to  lease  the  same."  is  not 
inimical  to  the  provisions  of  either  the  constitution  or  the  statute. 
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Orioikal  application  for  mandamus. 

P.  Likea  and  A,  J.  RiUenhousej  for  the  relator. 

Isaac  Powers,  Jr.,  Attorney  General,  for  the  respondent* 

Cobb,  J. 

This  case  arises  upon  an  application  by  the  relator  to 
this  court  for  a  writ  of  mandamus  against  A.  G.  Kendall, 
commissioner  of  public  lands  and  buildings,  commanding 
him  to  issue  a  lease  to  the  relator  of  certain  tracts  of  school 
land  therein  described,  being  the  trust  property  of  the 
state.  The  case  was  submitted  to  the  court  upon  the  ap- 
plication, answer,  and  a  certain  stipulation  of  facts  filed 
with  the  papers  in  the  case. 

It  appears  that  the  two  tracts  of  school  lands  in  question, 
were  on  the  9th  day  of  March,  1880,  leased  to  one  R.  H. 
Pead;  that  on  the  17th  day  of  •Tune,  1882,  the  lease  for 
one  of  the  said  tracts  was  by  the  said  Pead  surrendered  to 
the  state;  that  on  the  19th  day  of  the  same  month  the 
other  of  the  said  leases  was  also  surrendered  to  the  state ;  that 
the  treasurer  of  Hamilton  county,  in  which  county  the 
said  school  lands  are  situated,  was  thereupon  informed  of  the 
surrender  of  the  said  leases,  and  that,  under  the  rules  and 
regulations  adopted  by  the  board  of  educational  lands  and 
funds,  the  said  lands  would  be  subject  to  lease  at  the  expir- 
ation of  thirty  days  after  such  surrender  by  said  Pead,  and 
the  said  board  made  the  following  order,  to-wit:  "In  the 
matter  of  leasing  educational  lands,  the  board  proceeded  to 
open  bids  for  leasing  educational  lands.  On  motion,  the 
bids  for  leasing  were  referred  to  Commissioner  A.  G.  Ken- 
dall, and  where  subject  to  lease,  to  lease  to  the  highest  bid- 
der.'^ This  was  done  at  the  regular  meeting  of  said  board, 
on  the  11th  day  of  July,  1882,  and  before  the  expiration 
of  thirty  days  after  the  surrender  of  either  of  the  said  lease? ; 
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that  the  bids  then  on  file  and  referred  to  the  said  commis- 
sioner under  said  order,  amounted  to  several  hundred  in 
number,  and  that  by  mistake  and  inadvertence  the  propo- 
sal of  said  relator  for  the  said  lands  was  marked  accepted, 
and  a  lease  was  executed  by  th^  said  commissioner  and  for- 
warded to  the  treasurer  of  Hamilton  county  to  be  deliv- 
ei'ed  to  the  said  relator;  that  before  said  lease  was  deliv- 
ered to  said  relator,  on  the  17th  day  of  July,  1882,  it  was 
discovered  that  said  lease  had  been  executed  and  forwarded 
by  mistake,  and  thereupon  the  said  commissioner  wrote  to 
the  said  county  treasurer  informing  him  of  such  mistake, 
and  directing  him  to  return  the  said  lease  to  said  commis- 
sioner, which  was  done,  and  said  lease  was  returned  to 
said  <x)mmissioner  and  never  delivered  to  or  executed  by 
the  said  relator. 

It  further  appears,  that  at  the  time  of  said  meeting  of 
said  board  on  the  11th  day  of  July,  1882,  and  the  time  of 
the  executing  and  forwarding  of  the  said  lease  as  afoi'e- 
said,  the  relator  was  the  highest  bidder  therefor,  his  said 
bid  being  twenty  and  one-fourth  per  cent  of  the  appraised 
value  of  said  land;  but  that  afterwards,  and  on  the 
7th  day  of  August,  1882,  after  the  said  commissioner  had 
recalled  and  cancelled  the  said  lease  as  having  been  execu- 
ted and  forwarded  by  mistake,  and  with  full  knowledge  of 
all  the  facts,  the  relator  filed  in  the  office  of  the  said  com- 
missioner another  bid  and  proposal,  wherein  and  whereby 
he  proposed  to  lease  the  said  lands  and  pay  therefor,  for 
the  south-east  quarter  of  section  sixteen  in  township  eleveu 
north,  of  range  7  w.,  twenty-eight  and  one-third  per  cent  of 
the  appraised  value  thereof,  and  for  the  east  half  of  the  south- 
west quarter,  and  the  south-west  quarter  of  the  south-west 
quarter  of  the  same  section,  township,  and  range,  thirty  and 
three-fourths  per  cent  of  the  appraised  value  thereof;  but 
that  on  and  before  the  next  meeting  of  said  board,  on  the  8th 
day  of  August,  1882,  there  was  presented  to  and  filed 
uith  said  board  of  educational  lands  and  funds  a  bid  and 
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proposal  for  all  of  said  lands,  aod  to  pay  for  a  lease  thereof 
seventy-five  per  cent  of  the  appraised  value  thereof.  So 
that  at  the  meeting  of  said  board  at  which  the  said  lands 
were  actually  leased,  the  relator  was  not  the  highest  bidder 
therefor. 

On  the  11th  day  of  March,  1879,  the  board  of  educa- 
tional lands  and  funds,  at  a  regular  meeting  thereof, 
adopted  the  following  resolution,  which  remains  in  force, 
to-wit:  ^^  Resolved,  That  all  surrenders  of  sale  or  leases  of 
school  lands  shall  be  held  thirty  days  before  leases  will  be 
issued  on  the  same.^' 

This  case  turns  upon  the  question  whether  the  said  board 
had  the  power  to  adopt  this  resolution  for  their  govern- 
ment under  the  law,  and  whether  the  same  is  valid  and 
binding  upon  the  public.  This  board  is  created  by  the 
constitution.  Its  duties  are  of  a  highly  important  charac- 
ter. That  it  has  the  right,  or  that  it  is  its  duty  to  adbpt 
rules  and, regulations  for  the  uniform  government  of  its 
business,  and  the  lands  and  funds  under  its  control,  no  one 
will  deny;  or  that  it  has  the  right  to  infringe  upon  the 
provisions  of  the  constitution,  or  the  laws  enacted  in  pur- 
suance thereof,  no  one  will  claim. 

The  provision  of  statute  in  force,  bearing  on  the  subject, 
is  as  follows: 

*'Sec.  17.  Whenever  any  of  the  lands  herein  provided  for 
have  been  offered  for  sale,  and  not  sold  for  want  of  bid- 
ders, the  said  board  may  lease  the  same  on  the  following 
conditions :  All  persons  desiring  to  lease  such  lands  shall 
file  their  sealed  proposals  for  the  leasing  of  the  same,  under 
the  terms  and  conditions  hereinafter  set  forth  in  the  office 
of  the  coimty  treasurer  of  the  county  in  which  such  lands 
are  situated.  The  proposal  shall  describe  the  land  desired 
to  be  leased,  by  section,  township,  and  range,  and  set  forth 
the  highest  rate  per  cent  on  the  appraised  value  of  the  land 
which  the  bidder  will  pay.  Provided,  That  no  bid  or 
proposal  offering  less  than  six  per  cent  per  annum  on  the 


246   SUPREME  COURT  OF  NEBRASKA, 

State  V.  Kendall. 

appraised  value  of  such  land  shall  be  entertained ;  and  such 
proposals  shall  be  transmitted  by  the  treasurer  to  the  com- 
missioner of  public  lands  and  buildings,  and  by  him  opened 
at  the  next  meeting  of  the  board,  who  shall  examine  and 
approve  or  reject  the  same,  and  if  approved,  execute  a  lease 
for  the  same  to  such  bidder  at  the  price  named  in  such  pro- 
posal. Provided,  If  any  other  bid  for  the  same  land  shall 
be  presented  to  said  boardy*they  shall  execute  the  lease  to 
the  highest  bidder,**  etc. 

These  provisions  are  applicable  to  the  first  leasing  of 
school  lands,  and  are  dependent  upon  such  lands  having 
first  been  offered  for  sale,  and  not  sold  for  want  of  bidders. 
They  do  not  directly,  if  at  all,  apply  to  lands  tliat  have 
been  leased,  and  such  lease  surrendered  or  forfeited.  There 
is  no  provision  in  the  statute  expressly  authorizing  the  board 
to  accept  the  surrender  of  a  lease  and  execute  a  second 
lease  of  the  same  lands  to  the  same  or  a  different  lessee.  If 
they  possess  such  power,  it  grows  out  of  their  general  pow- 
ers granted  by  the  provisions  of  the  constitution,  and  the 
first  section  of  the  chapter  of  the  statute  under  considera- 
tion, and  its  exercise  is  neither  limited  nor  qualified  by  the 
terms  of  the  section  above  quoted,  further  than  such  limita- 
tions and  qualifications  may  be  necessary  to  an  intelligent, 
&ir,  and  equitable  administration  of  the  trust  reposed  in 
said  board. 

The  very  nature  of  the  duties  required  of  said  board  by 
the  constitution  and  the  law,  requires  that  they  should  es- 
tablish standing  rules  for  their  government,  in  the  dis- 
patch and  transaction  of  business.  Resolution  is  an  appro- 
priate method  for  the  establishing  of  such  rules.  The 
spirit  and  intent  of  the  law  is,  that  these  trust  lands,  after 
being  offered  for  sale,  and  not  sold  for  the  want  of  bid- 
ders, should  upon  fair  competition  be  leased  to  the  high- 
est bidder.  I  think  the  rule  above  quoted  is  well  calcu- 
lated to  ensure  this  result,  and  that  it  is  neither  inimical  to 
the  provisions  of  the  constitution  or  of  the  statute. 
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The  peremptory  writ  of  mandamus  must  be  denied.    By 
the  Court, 

Writ  denied. 


15    »17 
I  18    488) 

The  State  op  Nebraska,  on  the  relation  of  Neal    86  »e 
Walters,  v.  Henry  Oleson,  respondent. 

Bemoval  from  Office.  The  trial  and  ousting  from  office  of  a 
sheriff,  for  corraption,  under  paragraph  5  of  sec.  1,  art  II.,  chap. 
18,  Compiled  Statutes,  bj  the  board  of  county  oommissioneTs, 
is  not  the  exercise  of  judicial  power,  nor  of  the  power  of  im- 
peachment; but  of  a  quasi  political  and  administrative  power, 
not  denied  to  such  bodies  by  the  constitution. 

Original  action  in  the  nature  of  quo  warranto. 

Wilber  F.  Bryant  and  Fred  J.  FoXj  for  relator,  cited: 
Attorney  General  v.  McDonald,  8  Wis.,  703.  Gough  v. 
Dorsey,  27  Wis.,  131.  Smith  et  al.  v.  Oddl,  1  Pinney, 
.451.  Gilbert  v.  Finest,  60  Barb.  (N.  Y.),  448.  CoUanan 
V.  Jtidd  et  aLy  23  Wis.,  343.  In  re  Sherman  M.  Booth, 
3  Wis.,  81. 

jB.  E.  W,  Spargur,  for  respondent,  cited:  Hamlin  v, 
MeadviUe,  6  Neb.,  223.  State  v.  Buffalo  County,  6  Neb., 
460.  Doody  v.  Vaughn,  7  Neb.,  31.  South  Flatte  Land 
Co.  V.  Buffalo  Co.,  7  Neb.,  258.  44  Pa.  St.,  332.  Cooley 
Const.  Lim.,  276.  37  N.  Y.,  518.  13  Mich.,  481.  6 
Kan.,  430.  Dill.  Mun.  Corp.  (3d  ed.),  §§  240  and  267 
and  cases  cited.  2  Kent  Com.,  297.  Bouv.  Law  Diet.,  1 57 
and  cases  cited. 

Cobb,  J. 

This  IS  a  suit  in  the  nature  of  an  application  for  a  writ 
of  quo  warranto  by  Neal  Walters,  who  claims  to  be  enti- 
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tied  to  the  office  of  sheriff  of  Knox  county,  against 'Henry 
Oleson,  the  actual  incumbent  of  said  office. 

It  appears  from  the  record  that  the  relator  was  duly 
elected  to  said  office  at  the  general  election  of  1881,  and 
entered  upon  the  duties  of  said  office  and  continued  to  dis- 
charge them  until  on  or  about  the  twenty-ninth  day  of  De- 
cember, 1882,  when  a  complaint  was  made  before  the  board 
of  county  commissioners  of  Knox  county  charging  the  said 
relator  with  official  misdemeanors  in  his  said  office  of  sher- 
iff of  Knox  county;  that  upon  a  trial  of  the  said  charge 
the  said  relator  was  found  guilty  by  said  board,  and  a  jud«^- 
ment  rendered  by  said  board  removing  and  ousting  him 
from  the  said  office. 

Section  1  of  article  II.  of  chap.  17  of  the  Comp.  Stat- 
utes, provides  as  follows: 

"Sec.  1.  All  county  officers,  including  justices  of  the 
peace,  may  be  charged,  tried,  and  removed  from  office  for 
official  misdemeanors  in  the  manner  and  for  the  causes  fol- 
lowing: First,  For  habitual  or  willful  n^Iect  of  duty. 
Second,  For  gross  partiality.  Third,  For  oppression. 
Fourth,  For  extortion.  Fifth,  For  corruption.  Sixth, 
For  willful  mal-administration  in  office.  Seventh,  For  * 
conviction  of  a  felony.  Eighth,  For  habitual  drunken- 
ness." 

"Sec.  2.  Any  person  may  make  such  charge,  and  the 
board  of  commissioners  shall  have  exclusive  original  juris- 
diction thereof  by  a  summons." 

It  was  under  these  provisions  and  for  the  fifth  cause  as 
therein  numbered  that  the  relator  was  charged,  tried,  and 
removed  from  office.  He  urges  now  that  the  above  provi- 
sions are  in  conflict  with  the  provisions  of  sec.  1  of  article 
VI.  of  the  constitution  of  the  state,  which  provides  as  fol- 
lows: 

"Sec.  1.  The  judicial  power  of  this  state  shall  be  vested 
in  a  supreme  court,  district  courts,  county  courts,  justices 
of  the  peace,  police  magistrates,  and  in  such  other  courts 
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iuferior  to  the  district  courts  as  may  be  created  by  law  for 
cities  and  incorporated  towns." 

It  cannot  be  denied,  I  think,  that  under  the  English 
system  impeachment,  or  more  properly  speaking  the  trial 
of  an  impeached  person,  is  an  exercise  of  judicial  power. 
"In  that  kingdom,"  says  Story  (Story  on  the  Constitution,. 
790),  all  the  King's  subjects,  whether  peers  or  commoners, 
are  impeachable  in  parliament;  though  it  is  asserted  that 
commoners  cannot  now  be  impeached  for  capital  offenses^ 
but  for  misdemeanors  only,"  etc.  But  in  this  country  im- 
peachment has  always  been  confined  to  civil  office  holders^ 
and  Mrhile  in  one  sense  it  is  as  much  a  judicial  inquiry  to 
to  try  a  man  for  accepting  a  bribe,  where  the  penalty  upon 
conviction  is  only  that  of  deprivation  from  holding  an 
office,  ajs  though  it  were  his  incarceration  in  the  penitentiary^ 
yet  there  is  a  sense  in  which  the  object  of  such  inquiry 
would  in  the  latter  case  be  conceded  to  be  judicial,  while  in 
the  former  it  well  might  be  designated  as  administrative  or 
political.-  • 

The  constitution  of  the  United  States  provides — art.  III.^ 
sec.  1:  "The  judicial  power  of  the  United  States  shall  be 
vested  in  one  supreme  court  and  in  such  inferior  courts  as 
the  congress  may  from  time  to  time  ordain  and  establish." 
Yet  section  3  of  art.  I.  of  the  same  instrument  provides 
that:  "The  senate  shall  have  the  sole  power  to  try  all  im- 
peachments." Now  then  it  must  be  that  the  framei'a  of 
that  instrument  understood  the  trying  of  an  impeachment 
as  something  else  than  the  exercise  of  judicial  power.  The 
same  may  be  said  of  the  framers  of  the  constitutions  of  nearly 
every  state  of  the  union,  as  in  nearly  every  case  they  have 
lodged  the  judicial  power  in  one  department  of  the  state 
government,  but  imposed  the  duty  of  trying  impeachments 
upon  another  and  different  one.  Our  own  state,  however, 
furnishes  an  exception  to  this  general  rule.  Here,  Avhile 
the  two  houses  of  the  legislature  in  joint  convention  pos- 
sess the  sole  power  of  impeachment,  that  is  of  presenting 
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articles  of  impeachment,  yet  the  trial  must  take  place  be- 
fore a  court  composed  of  members  of  the  judicial  depart- 
ment. Whatever  may  have  been  the  intention  or  under- 
standing of  the  framers  of  our  constitution  in  that  respect, 
I  think  that  by  the  provision  now  under  consideration  they 
imposed  upon  the  judges  a  duty  not  judicial,  and  which 
might  properly  have  been  left  here,  as  otherwhere  within 
our  common  country,  with  one  of  the  legislative  bodies. 

The  provision  of  the  constitution  of  the  State  of  Illi- 
nois, vesting  the  judicial  power  in  the  courts,  is  substan- 
tially the  same  as  that  of  our  own  constitution,  above 
quoted.  Under  it  the  case  of  Donahue  v.  County  of  Mill 
(100  Ills.,  94),  came  before  the  supreme  court  of  that 
state.  In  that  case  a  county  treasurer  was  charged  and 
tried  before  the  board  of  county  supervisors  for  gross  mis- 
conduct in  office,  found  guilty,  and  removed  from  office. 
The  case  was  taken  to  the  circuit  court  on  certiorarif 
where  the  action  of  the  board  of  county  supervisors  was  af- 
firmed ;  whereupon  the  cause  was  taken  to  the  supreme  court 
on  error.  In  that,  case  as  in  the  one  at  bar,  the  sole  ques- 
tion was:  Had  the  county  board  legal  authority  and  con- 
stitutional power  to  hear  and  determine,  and  remove  the 
relator  from  office?  The  provisions  of  the  Illinois  statute  on 
the  subject  were  substantially  the  same  as  those  of  our  own ; 
so  that  the  question  there  as  here  was  one  of  constitutional 
power,  whether  the  courts  of  law  under  the  one  section 
of  the  statute,  or  the  court  of  impeachment  under  the  other, 
had  not  the  exclusive  jurisdiction  of  cases  of  this  kind. 
The  opinion  of  the  court  by  Mr.  Justice  Walker  is  quite 
exhaustive,  citing  cases  from  the  courts  of  last  resort  of 
ITew  York,  Wisconsin,  Midiigan,  Texas  and  Massachu- 
setts, and  many  older  Illinois  cases,  and  reaching  a  con- 
clusion sustaining  the  action  of  the  county  board.  I  think 
upon  a  careful  consideration  of  the  whole  subject,  that  it 
is  safe  to  follow  this  precedent,  though  that  the  case  is  en- 
tirely free  from  doubt  cannot  be  said. 
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The  writ  of  quo  warranto  must  be  denied.     By  the 
Court, 

Writ  denied. 


■  15    *>^ ' 

The   Burlington  and  Missouri   Eiver  Ra^ilroad  je^e® 
Company  in  Nebraska,  plaintiff  and  appel- 
lee, V.  The  Board  of  County  Commissioners  of 
Lancaster  County  et  al.,  defendants  and  ap- 
pellants. 

1.  Bailroads :  taxks.  It  being  the  duty  of  the  state  auditor 
under  the  proTisions  of  section  39  of  chapter  77,  compiled  stat- 
utes, in  case  of  any  railroad  company  in  this  state  whose  prop- 
erty is  situated  in  more  than  one  county,  failing  to  list  its  prop- 
erty to  him  for  taxation,  as  therein  provided,  by  the  third  day  of 
March  of  each  year,  to  proceed  to  obtain  the  facts  and  informa- 
tion necessary  to  such  taxation,  in  any  manner  that  may 
appear  most  likely  to  secure  the  same  correctly,  it  will  be  pre- 
sumed in  the  absence  of  proof,  that  the  property  of  such  com- 
pany lawfully  taxable  by  the  state  board  of  equalization,  was 
for  the  year  or  years  in  question  properly  taxed  by  the  said  state 
board. 

2     :    .    The  property  of  a  railroad   company  which 

should  properly  be  assessed  by  the  state  board  of  equalization, 
is  not  rendered  assessable  by  the  precinct  assessor,  nor  taxable 
by  the  county  board,  by  reason  of  the  failure  of  the  officers  of 
the  railroad  company  to  list  the  same  to  the  state  auditor,  or  of 
the  state  board  of  equalization  to  assess  the  same. 

3.    :  DEPOT  AND  DEPOT  GEOUNDS  of  a  railroad  actually  used 

by  the  company  in  the  operation  of  such  railroad,  or  kept  for  the 
use  thereof  in  the  transaction  of  such  increased  business  as  may 
be  reasonably  anticipated  in  the  near  future,  is  taxable  only  as 
adding  vaU  e  to  the  mileage  of  the  main  line  and  side  track  of 
such  railroad,  under  the  provisions  of  chapter  77,  compiled 
statutes,  entitled  Revenue. 

Appeal  from  a  decree  rendered  in  the  district  court  of 
Lancaster  county,  by  Pound,  J.,  enjoining  the  collection  of 


252      SUPREME  COURT  OF  NEBRASKA, 

B.  &  M.  R.  R.  Co.  T.  Lancaster  Co. 

tax  as  levied  by  said  defendants  on  the  "depot  grounds"  of 
plaintiff. 

Mason  &  Whedoriy  for  appellants. 

Marqiiett,  Deweese  &  Holly  for  appelleee. 

Cobb,  J. 

The  questions  presented  by  this  appeal  were  in  sub- 
stance presented,  considered,  and  decided  in  the  case  between 
the  same  parties  rejwrted  in  7  Neb,,  33.  The  levy  for 
taxes  of  the  year  1874  were  involved  in  that  case.  Those 
for  the  taxes  of  1875,  1877,  and  1878,  on  the  same  prop- 
erty, are  involved  in  this.  This  ground  consisted  of  an 
oblong  piece  of  land  700  by  1,500  feet  in  extent,  through 
which  the  main  line  of  plaintiflPs  railroad  runs,  and 
which  it  claims  to  own  and  hold  as  depot  grounds.  The 
case  turns  on  the  question  whether  upon  the  facts  as  stated 
in  the  pleadings  and  proved  upon  the  trial,  these  de[X)t 
grounds  were,  under  the  law  as  it  stood  at  that  time,  assess- 
able by  the  local  assessor  or  by  the  state  board  of  equali- 
zation. Some  stress  is  laid  in  one  of  the  briefs  of  ap|)el- 
lants  on  the  fact  that  there  is  no  evidence  in  the  case  that 
this  land  was,  in  point  of  fact,  assessed  by  the  state  board 
of  equalization  for  the  taxes  of  the  years  in  question.  Un- 
der the  law  it  was  the  duty  of  the  appellee  to  list  for  as- 
sessment and  taxation,  to  the  state  auditor,  "all  of  the  fol- 
lowing described  property  belonging  to  such  corporation 
within  the  state,  viz.:  road-bed,  superstructure,  right  of 
way,  rolling  stock,  side  track,  telegraph  lines,  furniture  and 
fixtures,  and  personal  property  belonging  to  such  corpora- 
tion. Such  list  shall  contain :  First,  The  number  of  miles^ 
of  such  milroad  or  telegraph  line  in  ih^  state  of  Nebi-aska, 
and  the  number  of  miles  of  the  same  in  each  organized 
county  therein.  Second,  And  such  return  shall  be  made 
to  the  auditor  of  state  on  or  before  the  first  day  of  Marek 
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annually.  If  the  return  aforesaid  is  not  received  by  said 
auditor  by  the  third  day  of  March  *  *  *  he  shall 
thereupon  proceed  to  obtain  the  facts  and  information 
aforesaid  in  any  manner  that  may  appear  most  likely  to 
secure  the  same  correctly/'  etc.    Gen.  Stat.,  901. 

While  there  might  be  a  view  taken  of  the  case  in  wliich 
it  might  be  held  necessary  for  the  plaintiff  to  show,  sis  well 
in  its  pleading  as  by  its  proof,  that  it  has  complied  with 
the  law  in  respect  to  listing  its  property  to  the  state  aud- 
itor before  applying  to  a  court  of  equity  for  relief  against  . 
local  assessment  and  taxation,  yet,  as  a  question  of  law, 
if  the  land  in  question  was  listable  to  the  state  auditor  and 
assessable  by  the  state  board  of  equalization,  then  it  was 
not  assessable  by  the  precinct  assessor  nor  taxable  by  the 
county  board,  whether  it  was,  in  point  of  fact,  listed  to  the 
auditor  or  assessed  by  the  state  board  or  not.  Indeed  it  is 
extremely  doubtful  from  the  wording  of  that  part  of  the 
section  of  the  statute  above  quoted  whether  the  list  therein 
spoken  of  should  contain  anything  more  than  the  number 
of  miles  of  such  railroad,  including  side  track  and  switches 
in  case  of  railroads,  and  of  main  and  side  wire  in  the  case 
of  telegraph  lines,  in  the  state  of  Nebraska,  and  the  num- 
ber of  miles  of  the  same  in  each  organized  county  therein. 
If  it  were  necessary  to  state  in  such  list  the  number  and 
size  of  depot  buildings,  the  size  of  depot  grounds,  the 
amount  and  kinds  of  every  species  of  personal  property, 
etc.,  the  only  purpose  such  listing  would  serve  would  be  to 
enable  the  state  board  of  equalization  to  assess  the  entire 
road  per  mile,  and  not  to  enable  it  in  point  of  fact  to  tax 
these  specific  buildings,  grounds,  or  personal  property. 
There  is  a  general  presumption  that  public  officers  dis- 
charge their  public  duties,  and  this  presumption  prevails 
in  all  cases  except  where  the  proper  discharge  of  such  duties 
is  directly  called  in  question.  If  the  state  auditor  did  do 
his  duty  under  the  provisions  of  the  statute,  then,  even  if 
the  plaintiff's  officers  failed  to  list  this  property  according 


254      SUPREME  COURT  OF  NEBRASKA, 

B.  &  M.  R.  R.  Co.  y.  Lancaster  Ck>. 

to  law,  he  availed  himself  of  the  other  means  provided  for 
by  statute  and  obtained  the  necessary  data  to  enable  the 
state  board  of  equalization  to  assess  the  mileage  of  the  rail- 
road, including  side  tracks,  at  its  fair  taxable  value,  as- 
signing the  proper  number  of  miles  to  each  organized 
county  of  the  state  through  which  the  road  runs,  and  that 
is  all  that  could  be  done  in  any  event 

The  issue  to  which  all  or  nearly  all  of  the  testimony  on 
either  side  seems  to  have  been  directed  is,  whether  the 
block  of  ground  as  assessed  by  the  precinct  assessors  was 
necessary  for  the  use  and  running  of  the  railroad,  and 
whether  it  was  in  point  of  fact  used  by  the  said  railroad 
company  exclusively  in  its  business,  as  contemplated  by  its- 
charter.  There  was  considerable  and  somewhat  conflicting 
testimony  as  to  the  number,  size,  and  use  of  the  buildings 
situated  on  said  ground,  the  number  and  situation  of  the 
side  tracks  upon  the  same.  The  district  court  in  its  de* 
cree  must  have  passed  upon  these  questions,  and  as  has- 
been  often  held  by  this  as  well  as  other  courts,  the  findings 
of  matter  of  fact  by  a  trial  court  where  there  is  conflicting 
testimony,  except  there  be  an  overwhelming  preponderance 
against  such  finding,  will  not  be  disturbed.  In  the  case 
between  the  same  parties  in  this  court,  above  referred  to,, 
the  court  in  the  opinion  say:  "There  is  no  restriction  upon 
the  authority  of  the  company  to  purchase  with  the  consent 
of  the  owner  all  the  real  estate  they  may  require  for  side 
tracks  and  depot  grounds.  In  the  case  at  bar  (sajrs  the 
opinion)  the  present  and  prospective  business  of  the  com- 
pany would  seem  to  justify  them  in  the  purchase  of  the 
lands  in  controversy  for  side  tracks  and  depot  grounds." 
So  in  the  case  now  under  consideration,  as  well  from  the 
testimony  in  the  case  as  from  that  field  of  observation  to 
which  this  court  cannot  close  its  eyes,  it  is  apparent  that 
the  commercial  necessities  of  a  through  line  of  railway  at 
this  central  point  are  yet  in  their  infancy,  and  that  such 
appliances,  room,  and  accessories  as  might  be  sufficient  for 
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the  accommodation  of  such  business  eight  years  ago  would 
be  greatly  insufficient  ten  years  hence,  and  it  seems  quite 
clear  to  me  that  a  corporation  that  would  neglect  to  pro- 
vide larger  business  facilities  than  barely  sufficient  for  the 
needs  of  to-day  would  fail  in  its  duty  as  well  to  the  public 
as  to  its  own  stockholders. 

There  was  some  evidence  that  in  one  of  the  years  for 
which  the  said  ground  was  assessed  a  $mall  building  thereon 
was  occupied  by  an  employee  of  plaintiff  railroad  company 
as  a  residence,  for  a  period  of  four  months  at  a  rental  of 
seven  dollars  per  month.  But  it  is  quite  apparent  that 
such  disposition  of  the  property  was  and  was  intended  to 
be  quite  temporary,  and  the  amoi/nt  received  in  services 
■  for  the  rent  of  this  building  bears  but  a  slight  relation  to 
the  amount  of  taxes  assessed  against  this  property.  In 
consideration  of  the  magnitude  of  the  interest  involved  in 
the  case  this  matter  of  the  rental  of  the  said  building  may 
well  be  said  to  fall  within  the  maxim  de  minimis  non 
curat  lex. 

We  find  no  error  in  the  record,  and  the  decree  of  the 
district  court  must  be  affirmed.     By  the  court, 

Judgment  affirmed. 


The  case  of  the  B.  &  31.  R,  R.  v.  The  City  of  Lincoln 
involves  the  same  questions  passed  on  in  the  foregoing, 
and  is  likewise  affirmed. 

Marquetty  Deweeae  &  HdUy  for  the  railroad. 

A.  C.  Ricketta,  for  the  city. 
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MiLO  F.  Kellogg  and  others,  plaintiffs,  v.  Luke 
Lavender  and  others,  defendants. 

Interest.  In  an  action  for  specific  performance  of  a  contract  to  con- 
vey certain  real  property,  the  purchase  price  was  twenty-five 
hundred  dollars,  five  hundred  dollars  of  which  was  paid  down, 
and  time  notes  given  for  two  thousand  dollars,  payable  in  one 
and  two  years  from  date  with  interest  at  the  rate  of  twelve  per 
cent  per  annum.  These  notes  were  endorsed  by  the  vendor,  for 
value,  before  maturity,  and  the  property  conveyed  to  a  third 
party  with  notice.  Held,  That  the  holders  of  said  notes  were 
entitled  to  interest  thereon  at  the  rate  therein  provided  for, 
after  as  well  as  befoi*  maturity. 

Appeal  and  cross-apjieal  from  the  district  court  of  Lan- 
caster county,  Pound,  J.,  presiding.  The  facts  sufficient  to 
an  understanding  of  the  case  are  fully  stated  in  the  opinion. 

Brown  &  Ryan  BrotJiera,  for  appellant  Tingley,  cited: 
Monnett  v.  titurgeSj  25  Ohio  St.,  384.  Pniyn  v.  JjR/- 
waukeey  1  Wis.,  386.  Thompson  v.  Plckel,  20  Iowa,  490. 
Warner  v.  Juif,  38  Mich.,  622.  Brewster  v.  Wakefield, 
1  Minn.,  352.  Union  Ins^n  v.  Boston,  129  Mass.,  82. 
Corcoran  v,  Doll,  32  Cal.,  82.  Beekicith  v.  Trustees,  etc,, 
29  Conn.,  286.  McLane  v.  Abrams,  2  Nevada,  199. 
Van  Beuren  v.  Van  Gaasbeck,  4  Cowen,  496.  Cecil  v. 
Hicks,  29  Gratt  (Va.),  1.  Sharpe  v,  Lee,  14  South  Caro- 
lina, 341.  Lester  v.  Bank  of  Mobile,  7  Ala.,  490.  Crom- 
well  V.  Co.  of  Sac,  96  U.  S.,  61.  Sutherland  on  Damage?, 
vol.  1,  p.  650,  and  cases  cited.  Hand  v.  Armstrong,  18 
Iowa,  324.     Lee  v.  Davi^,  1  A.  K.  Marsh  (Ky.),  397. 

J".  8,  Gregory,  for  cross-appellant. 

Cobb,  J. 

This  cause  was  before  this  court  on  appeal  from  the  dis- 
trict court  of  Lancaster  county  at  the  July  term,  1879,  and 
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was  remanded  to  said  court  for  the  purpose  of  bringing  in 
Bs  parties  thereto  the  persons  named  in  the  opinion  of  the 
court  in  9  Neb.,  418, 

It  appears  from  the  record  that  after  the  necessary  amend- 
ments of  pleadings  to  bring  in  the  designated  parties,  as  well 
as  otliers  who  seem  to  be  proper  parties,  and  the  settling  of 
the  pleadings  between  the  several  parties,  new  and  old,  the 
cause  was  finally  tried  to  a  referee,  and  a  final  decree  en- 
tered. 

From  this  decree  an  appeal  was  entered  by  defendants 
K-  E.  Tingley  and  J.  W.  Hartley,  and  a  cross-appeal 
by  the  defendants,  J.  E.  Phil  pott,  Thomas  J.  Caution, 
E.  Mary  Gregory,  Luke  Lavender,  and  John  S.  Gregory, 
and  the  plaintiff,  Milo  F.  Kellogg. 

I  will  dispose  of  the  questions  raised  by  the  cross-appeal 
first.  Of  these  thlere  are  several,  but  two  of  which  will  be 
noticed  here.  The  others  having  been  settled  in  the  case 
wlien  previously  before  the  court,  will  not  be  re-opened. 

1.  It  appears  that  on  the  28th  day  of  ITovember,  1879, 
after  this  cause  had  been  remanded  to  the  district  court,  and 
was  pending  therein,  the  plaintiff,  Milo  F.  Kellogg,  for 
the  consideration  of  one  hundred  dollars,  executed  and  de- 
livered to  the  defendant,  E.  Mary  Gregory,  an  assignment 
of  the  original  agreement  of  purchase  of  the  premises 
herein  involved  between  himself  and  the  defendant,  Luke 
Lavender;  and  he  also  executed  and  delivered  to  the  said 
E.  Mary  Gregory  a  power  of  attorney  authorizing  and  em- 
powering her  to  "either  prosecute  or  dismiss  any  such  suit 
ID  said  state  of  Nebraska,  which  may  now  be  pending  or 
which  may  grow  out  of,  or  arise  out  of  said  contract,"  etc. 
It  also  appears  that  on  the  20th  day  of  February,  1880,  in 
vacation  of  said  court,  the  said  E.  Mary  Gregory,  by  vir- 
tue ot\  and  under  the  said  power  of  attorney,  entered  upon 
the  appearance  docket  of  said  court  a  general  dismissal  of 
said  cause,  without  prejudice.  It  also  appears  that  before 
sucJi  order  of  dismissal  was  entered,  and  on  the  22d  day  of 
!7 
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November,  1879,  the  cross-petition  of  the  defendant,  Josepb 
W.  Hartley,  setting  up  and  claiming  his  interest  and  rights 
in  the  premises  as  afterwards  found  by  the  referee,  had 
been  duly  filed  in  court.  It  further  appears  that  on  the 
20th  day  of  February,  1880,  the  same  day  upon  which  the- 
said  order  of  dismissal  was  made,  a  motion  was  made,  pre- 
sented, and  filed  by  counsel  for  an  order  vacating  the 
satae  for  the  several  causes  therein  specified,  which  said 
motion  was  afterwards,  at  the  February  term  of  said  court^, 
allowed,  and  the  said  order  of  dismissal  vacated. 

2.  It  appears  that  one  of  the  notes  given  by  E^llogg  to- 
Lavender,  was  by  him  n^otiated  to  Tingley,  who  was  at 
that  time  engaged  in  making  loans,  purchasing  notes,  and 
making  investments  of  money  for  Parshall.  Tingley 
charged  this  note  up  to  Parshall,  and  claimed  to  hold  it  on 
his  account;  but  this,  Parshall  repudiated,  and  by  litiga- 
tion compelled  Tingley  to  otherwise  account  for  all  funds 
held  for  him,  or  on  his  account  Thereupon,  Tingley  ap- 
plied to  the  district  court  in  this  case,  and  obtained  leave 
to  answei'  as  a  defendant  herein,  and  answered  as  an  inter- 
vener, claiming  all  rights  and  benefits  in  and  to  the  said 
one  thousand  dollars  and  interest  as  secured  and  repre- 
sented by  the  said  note  as  would  otherwise  be  awarded  and 
decreed  to  the  said  Parshall.  It  further  appears  that  in  the- 
month  of  Februarj'^,  1880,  the  defendant,  John  S.  Greg- 
ory, obtained  a  stipulation  from  the  said  Parshall  (which, 
was  duly  filed  in  the  c^e  in  the  district  court,  July  24,. 
1882),  for  the  dismissal  of  the  said  cause. 

The  cross-appellants  claim  upon  the  above  facts  that 
upon  the  assignment  by  Kellogg  to  E.  Mary  Gregory  of 
the  Lavender  contract,  and  giving  her  the  power  of  attor- 
ney above  referred  to,  and  the  entry  by  her  of  the  order  of 
dismissal,  the  cause  was  absolutely  taken  out  of  court  as  to 
all  parties;  and  that  even  if  this  were  not  so  to  all  intents, 
that  the  right  and  power  of  W.  J.  Lamb  to  use  the  name 
of  said   plaintiff  in  any  future  proceedings  in  the  case- 
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thereby  ceased  and  terminated.  Also  that  upon  the  filing: 
of  the  stipulation  of  the  said  Parshall  in  the  district  eonrt 
in  said  cause  for  the  dismissal  thereof,  the  power  of  the- 
court  to  grant  relief  to  Tingley  ceased  and  terminated. 

The  above  is  my  solution  of  the  several  pleadings,  mo- 
tions, papers,  and  brief  of  the  said  cross  appellants,  which^ 
from  their  number,  it  would  be  tedious  to  name  specifically.. 
In  an  equity  suit,  a  superior  court  of  original  jurisdiction 
is  invested  with  a  wide  discretion  as  to  the  bringing  in  of 
new  parties  and  the  retention  of  old  ones,  when  such  im- 
portation or  retention  is  proposed  in  apparent  good  faith, 
and  seems  to  be  for  the  furtherance  of  justice,  the  saving 
of  costs,  or  the  termination  of  litigation;  and  in  a  court  of 
appellate  jurisdiction,  I  know  of  but  one  general  rule  for 
the  review  of  such  action  of  the  trial  court — providing  of 
course  that  the  provisions  of  no  statute  have  been  violated — 
has  such  proceeding  been  such  as  was  calculated  to  elicit 
the  truth,  ensure  a  fair  trial,  and  do  justice  between  the 
parties  ?  Tested  by  this  rule,  I  see  nothing  in  the  proceed- 
ings of  the  district  court  which  ought  to  be  reversed  or 
criticised  here. 

The  appeal  of  the  defendants,  E.  R.  Tingley  and  J.  W. 
Hartley,  is  upon  the  amounts  severally  decreed  to  them  to 
be  paid  by  the  defendant,  E.  Mary  Gregory,  or  out  of  the 
proceeds  of  a  sale  of  said  real  estate ;  and  the  sole  question 
raised  by  said  appeal  is  as  to  the  rate  of  interest  which  the 
notes  given  by  Kellc^g  to  Lavender  bear  after  maturity. 
The  following  is  a  copy  of  one  of  the  notes,  the  others  be- 
ing in  the  same  form : 
«  $1,000.00.  Lincoln,  Nebraska,  July  13, 1872. 

"On  or  before  the  first  of  May,  1874, 1  promise  to  pay 
to  the  order  of  Luke  Lavender  one  thousand  dollars  at  12 
per  cent  interest  from  date,  value  received. 

"Miix)  F.  Kellogg.'' 

Endorsed  by  Lavender. 

The  referee  found  that  the  notes  drew  interest  at  twelve 
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per  cent  from  date  until  maturity,  and  seven  per  cent  after 
maturity.  The  district  court  modified  the  finding  of  the 
referee  in  that  respect,  and  in  its  decree  allowed  interest  on 
the  notes  from  date  to  maturity  at  twelve  per  cent;  from 
maturity,  May  1,  1874,  to  June  1,  1879  (the  date  of  the 
taking  effect  of  the  statute  changing  the  rate  of  interest),  at 
ten  per  cent,  and  from  the  last  mentioned  date  at  seven  per 
cent.  The  appellants  claim  interest  at  twelve  per  cent 
after  as  well  as  before  maturity. 

The  question  thus  presented  is  an  important  one  which 
has  not  previously  been  before  this  court.  It  has,  how- 
ever, been  before  the  courts  of  last  resort  of  several  of  the 
states,  and  the  supreme  court  of  the  United  States.  It  first 
came  before  the  latter  court  on  appeal  from  the  supreme 
court  of  Minnesota  Territory,  in  the  case  of  Brewster  v. 
Wakefield,  22  How.,  118.  The  laws  of  Minnesota  Terri- 
tory placed  no  limit  upon  the  rate  of  interest  for  which 
parties  might  lawfully  contract,  but  provided  that  seven 
per  cent  per  annum  should  be  the  rate  where  none  other 
was  fixed  by  contract.  A  suit  was  instituted  in  the  district 
court  of  that  territory  by  Wakefield  against  Brewster  and 
others  to  foreclose  a  mortgage  made  by  the  said  Brewster 
and  wife  of  certain  lands  to  secure  the  payment  of  tM^o 
promissory  notes  mentioned  in  the  proceedings.  These 
notes  were  both  given  by  Brewster  on  the  11th  day  of  July, 
1854,  whereby  in  one  of  them  he  promised  to  pay  twelve 
months  after  the  date  thereof,  to  the  order  of  Wakefield, 
the  sum  of  five  thousand  five  hundred  and  eighty-three 
dollars  and  twenty-five  cents,  with  interest  thereon  at  the 
rate  of  twenty  per  cent  per  annum  from  the  date  thereof, 
for  value  received ;  and  in  the  other,  promised  to  pay 
Wakefield  the  further  sum  of  two  thousand  dollars  twelve 
months  after  the  date  thereof,  with  interest  thereon  at  the 
rate  of  two  per  cent  per  month  from  the  date.  Judgment 
of  foreclosure  was  rendered  in  the  dislrict  court,  giving 
interest  on  the  said  notes  at  the  rates  therein  respectively 
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agreed  upon  up  to  the  date  of  the  rendition  of  judgment. 
Taken  on  error  to  the  supreme  court  of  the  territory,  this 
judgment  was  affirmed  with  damages  and  interest,  amount- 
ing in  all  to  nearly  twenty-one  thousand  dollars — almost 
three  times  the  amount  of  the  original  indebtedness  within 
less  than  four  years.  Taken  to  the  supreme  court  of  the 
United  States  on  appeal,  this  case  presented  an  illustration 
of  those  hard  cases  which  are  sometimes  said  to  make  bad 
precedents.  That  court  held  that  interest  should  have  been 
calculated  on  the  notes  at  the  rates  therein  stipulated  re- 
spectively up  to  the  maturity  thereof,  and  after  that  time  at 
the  rate  of  seven  per  cent  per  annum.  The  announcement 
of  this  decision  and  opinion  in  1859,  startled  the  business 
and  professional  mind  of  the  country  as  the  writer  well 
remembers ;  nor  have  they  been  followed  and  approved  as 
the  emanations  of  that  court  usually  are.  This  decision 
being  authority  in  Minnesota  under  the  territorial  govern- 
ment, has  been  followed  under  the  state.  Also  in  Kansas, 
Arkansas,  South  Carolina,  Rhode  Island,  Kentucky,  and 
Maine;  and  while  the  question  may  be  considered  an  open 
one  in  New  York  and  Connecticut,  it  has  been  decided  the 
other  way,  i.  e.,  that  the  rate  of  interest  being  fixed  in  the 
note,  it  governs  not  only  until  maturity,  but  until  payment, 
unless  otherwise  expressed,  by  the  courts  of  Massachusetts, 
Indiana,  California,  Texas,  New  Jersey,  Illinois,  Wiscon- 
sin, Iowa,  Nevada,  Tennessee,  Ohio,  Michigan,  and  Vir- 
ginia. This  view  also  seems  to  be  in  accord  with  the  recent 
decisions  of  the  English  courts  as  collated  by  C.  J.  Gray 
in  his  very  able  and  exhaustive  opinion  in  the  case  of 
,  Union  Institution  for  Savings  v.  City  of  Boston,  129  Mass., 
82.  In  this  case,  the  learned  judge  cites  all  of  the  cases, 
American  and  English,  and  reaches  the  same  conchision  as 
that  announced  by  Mr.  Justice  Field  in  Cromwell  v.  County 
of  Sac  J  96  U.  S.,  51,  that  "the  preponderance  of  opinion 
is  in  favor  of  the  doctrine  that  the  stipulated  rate  of  inter- 
est attends  the  contract  until  it  is  merged  in  the  judgment.^' 


15  9a»| 

10    858' 


262       SUPREME  CX)URT  OF  NEBRASKA, 

state,  ex  rel.  Silver,  y.  KendalL 

But  the  best  reasoned  case,  it  seems  to  me,  is  that  of  Spencer 
r.  Maxjield,  16  Wis.,  185.  The  opinion  of  the  court,  by 
Mr.  Justice  Paine,  answers  every  objection,  and  leaves  it 
perfectly  clear  to  my  mind  that  the  rule  last  stated  is  the 
correct  one,  and  that  none  other  ought  to  be  adopted  in  this 
state. 

The  decree  of  the  district  court  will  therefore  be  modi- 
fied in  this  court  so  as  to  give  and  allow  interest  in  the 
several  suras  found  due  the  defendants,  Reuben  R.  Ting- 
ley  and  Joseph  W.  Hartley,  at  the  rate  of  twelve  per  cent 
per  annum  to  the  date  of  said  decree.  That  is  to  say  the 
amount  of  judgment  in  favor  of  Reuben  R.  Tingley  is  de- 
clared and  fixed  at  ($2,231)  twenty-two  hundred  and 
thirty-one  dollars,  and  that  the  judgment  in  favor  of  Joseph 
W.  Hartley  is  declared  and  fixed  at  ($440.77)  four  hun- 
dred and  forty  dollars  and  seventy-seven  cents.  And  tlio 
said  decree  of  the  district  court  as  above  modified  is 
affirmed.     By  the  Court, 

Judgment  affirmed. 


Thb  State  op  Nebraska,  ex  rel.  Robert  D.  Silver, 
v.  Albert  G.  Kendall  et  al..  Board  of  Public 
Lands  and  Buildings,  and  W.  H.  B.  Stout. 

1.  HandamuB:  what  acts  mat  be  contbolled  by.  The  only 
actH  which  ooorts  can  control  by  the  writ  of  mandamns  are 
sach  as  are  purely  ministerial,  and  with  which  nothing  like 
Judgment  or  discretion  is  connected. 

H,    :  boabd  of  public  lands  and  buildings.    In  awarding 

the  contract  for  the  erection  and  completion  of  the  main  build- 
ing of  the  new  state  capitol  the  board  of  public  lands  and 
buildings  exercised  their  own  judgment  in  matteis  respecting 
which  they  cannot  be  controlled  by  mandamus. 
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Original  application  for  mandamus. 

James  T^.  Savage,  for  the  relator. 

Isaao  PowerSy  Jr.,  Attorney  General,  and  John  C. 
Cbimft,  for  the  respondents  the  Board  of  Public  Lands  and 
BuildiDgs,  and  Mason  &  Whedon,  Burr  &  Kelly,  and 
George  E.  Pritchett,  for  respondent  Stout. 

Lake,  Ch.  J. 

The  relator,  Robert  D.  Silver,  was  one  of  the  two 
bidders  for  the  contract  for  the  erection  of  the  main 
•building  of  the  new  state  capitol,  and  William  H.  B. 
Stoutj  one  of  the  respondents,  was  the  other,  and  the  suc- 
eessful  one;  the  contract  having  been  formally  awarded 
and  let  to  him.  The  other  respondents  constitute  the 
state  board  of  public  lands  and  buildings,  to  whom  the 
duty  of  awarding  and  letting  the  contract  belonged.  This 
work,  and  the  contract  for  doing  it,  were  provided  for  in 
.the  act  of  the  legislature  entitled — "An  act  to  provide," 
etc.,  **  for  the  erection  of  the  main  building  of  the  new  cap- 
itol," etc.,  approved  February  27th,  1883.  (Laws,  Ch. 
JXCVI.)  The  relief  sought  by  the  relator  is,  to  have  said 
board  required  to  cancel  the  contract  entered  into  with 
^Stout,  and  to  make  a  new  award  upon  the  basis  of  his  own 
bid.  This  we  are  unable  to  do,  for  the  following  reasons, 
stated  as  briefly  as  possible: 

The  relator  seeks  the  relief  prayed  for  on  the  ground 
that  his  bid  conformed  in  every  particular  to  the  require- 
ments of  the  statute,  and  was  the  best  and  the  lowest,  by 
the  sum  of  forty-one  thousand  one  hundred  and  eighty- 
seven  dollars  and  twenty-five  cents.  If  such  were  in  fact 
the  real  character  of  his  bid,  as  shown  by  the  evidence,  in- 
asmucli  as  it  was  evidently  contemplated  by  the  legislature 
ihat  such  an  one,  if  any,  should  be  taken,  we  might  poi- 
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-      '         -  ^ 

sibly  be  able  to  grant  the  desired  relief.  But  unfortu- 
nately for  the  relator,  and  perhaps  for  the  state^  such  was 
not  his  bid  in  the  estimation  of  the  board^  nor  as  shown  by 
the  evidence  here  produced. 

Eeferring  to  the  reasons  assigned  by  the  board  at  the 
time  of  making  the  award,  for  their  action,  we  find  the 
following:  "That  the  bid  of  said  Silver  is  not  in  accord- 
ance with  the  law,  the  advertisement  heretofore  adopted  by 
this  board,  in  that  the  sample  of  stone,  considered  by  the 
board  as  the  most  essential  sample  of  material  to  be  fur- 
nished, did  not  comply  with  subdivision  three,  page  ten  of 
the  .sj)ecifications  heretofore  adopted,  in  that  the  stone  so 
presented  as  a  sample,  did  not  come  'from  a  quarry  which 
has  been  worked  long  enough  to  insure  equal  texture,  qual- 
ity, color,  and  suificient  quantity  of  the  quality,  texture,, 
and  color'  to  complete  the  said  main  capitol  building. 
But  that  said  sample  of  stone  did  come  from  some  ledge  of 
rock  unknown  to  this  board,  or  to  Mr.  Silver,  who  oflFered 
it  as  a  sample.  And  the  board  do  further  consider  that  it 
would  be  against  public  policy  and  the  best  interest  of  the 
state,  to  award  a  contract  for  such  an  important  building 
to  be  built  from  stone  from  a  ledge  of  rock,  undeveloped, 
and  of  which  nothing  is  known,''  etc.  "  That  the  bid  of 
W.  H.  B.  Stout  was  in  accordance  with  the  law,  the  adver- 
tisement, and  the  sjiecifications;  that  the  sample  of  stone 
furnished  by  him  was  from  a  quarry  which  had  been  devel- 
oped for  several  years,  and  from  which  the  stone  used  in  the 
construction  of  the  east  and  west  wings  were  furnished^ 
and  that  the  said  quarry  appeared  in  condition  to  furnish 
the  necessary  quantity  and  quality  of  stone  desired,"  etc. 

Without  referring  particularly  to  the  evidence  on  the 
subject,  we  will  say  that  these  findings  of  the  board  as  to 
the  samples  of  stone  exhibited  by  Silver  and  Stout  respec- 
tively, are  fully  sustained;  indeed,  they  are  practically 
conceded  to  be  true.  In  his  testimony,  Mr.  Silver  says : 
"This  sample  of  rock  I  got  from  Mr.  G.  A.  C.  Smith  be- 
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fure  bidding  for  the  east  wing  of  the  state  house,  August^ 
iwSl,  I  think.  This  is  the  same  sample  I  then  furnished. 
I  got  several  samples,  and  I  think  this  is  one  of  them.  I 
may  be  mistaken.  I  know  not  from  what  quarry  Mr, 
Smith  got  the  rock  other  than  what  he  told  me.  I  do  not 
know  of  my  own  personal  knowledge  that  it  had  been 
upened  and  worked.  *  *  *  I  cannot  swear  whether  it 
eame  from  a  quarry,  and  was  not  a  piece  of  loose  rock.     * 

*  *  *  I  did  not  then  have  a  quarry  from  which  I  was. 
to  fiirnisli  the  stone.  *  *  *  *  I  knew  where  I  thought 
I  <t>uld  get  the  stone  from.  Lansing  &  Yansen  had  a 
quarry  from  which  I  thought  J  could  get  the  rook.     *     * 

*  *  I  do  not  know  when  this  quarry  of  Lansing  & 
Yansen  was  opened.  *  *  *  j  j^ad  no  reason  to  believe- 
this  piece  of  rock  came  from  their  quarry."  The  sample 
exhibited  by  Stout  came  from  his  own  quarry  on  the  Platte 
river,  opposite  the  town  of  South  Bend,  which  was  fully 
developed.  Such  being  the  basis  of  the  action  of  the  board, 
the  question  to  be  decided  is  simply,  whether  it  supports 
the  award,  or,  in  othei  words,  whether,  under  the  law  govern- 
ing their  action,  these  findings  respecting  the  samples  of 
atone  were  material,  and  of  a  matter  intrusted  to  their  judg- 
ment and  discretion  ? 

Looking  to  the  act  of  the  legislature  before  referired  to 
we  find  that  the  first  step  riequired  of  the  board  in  the  con- 
struction of  this  building  was  to  select  an  architect,  and 
adopt  "plans  and  specifications,"  which  they  did  under  sec. 
3  of  said  act.  This  section  was  evidently  framed  in  the 
interest  of  William  H.  Wilcox,  the  architect  selected;  the 
ijoard  being  directed,  impliedly  at  least,  to  give  him  the 
job  o£  furnishing  the  plans  and  specifications,  if  he  would 
t^ike  it  for  the  designated  compensation,  viz.,  "for  a  sum 
not  to  exceed  three-fourths  of  one  per  cent  of  the  contract 
price  of  the  building,"  whidi  he  seems  to  have  done.  The 
next  step  of  the  board  was,  under  section  6,  to  advertise  for 
bids  for  the  erection  of  the  building,  "  and  the  completion 
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of  the  same  in  accordance  with  the  plans  and  specifications 
adopted/'  In  the  consideration  of  bids,  and  the  award  of 
the  contract,  they  were  specially  directed  by  section  8  to 
^'  have  due  regard  to  the  samples  of  materials  furnished 
with  the  bids/'  and  to  see  to  it  that  the  facings  and  trim- 
mings of  the  building  should  ^*  be  of  limestone,  and  of 
•equal  quality,  and  of  same  color,  as  near  as  practicable  to 
that  used  in  the  east  and  west  wings,  now  completed.''  And 
by  section  10,  the  board  were  required  to  "reserve  the 
right  to  reject  any  and  all  bids,"  which,  "in  their  judg- 
ment," were  "  not  in  accordance  witli  the  law  and  the  ad- 
vertisement." 

Thus  it  is  seen  that  the  decision  of  the  board  on  the 
merits  of  the  bids,  in  the  matter  of  their  compliance  witli 
the  requirements  of  the  specifications,  was  made  a  very 
material  part  of  their  duty.  The  specifications,  when 
adopted,  became,  as  it  were,  a  part  of  the  law  for  their 
guidance  afterwards.  The  invitation  for  proposals,  the 
bids,  and  the  award  of  the  contract  were  all  required  to  be 
with  special  reference  to  the  plans  and  specifications,  and 
subject  to  them.  Looking  to  the  specifications,  we  find 
they  provide  in  respect  to  the  stone, /r«^, that  it  must  "cor- 
respond  exactly  with  the  twovrings  now  completed  "  smd  second, 
that  '*no  stone  will  be  permitted  to  be  used,  unless  it  is  taken 
Jrom  a  quarry  which  has  been  worked  long  enough  to  insure 
eqaal  texture,  quality y  colore  and  sufficient  quantity  of  the 
quidity,  texture,  and  colo7*  to  absolutely  con/arm  with  that 
used  in  the  east  and  west  vnngs  of  the  new  capitoV^ 

It  being  conceded  that,  in  this  particular  at  least, Silver's 
bid  was  materially  defective,  it  could  not  properly  have 
been  accepted.  The  specimen  of  stone  which  he  submitted 
may  have  been  fully  equal  in  texture  and  durability  to  that 
produced  by  his  competitor,  but  in  every  other  of  these 
requisites  it  was  entirely  deficient.  Not  only  was  it  want- 
ing in  the  particular  on  which  the  board  placed  their  de- 
cision, but,  as  the  testimony  shows,  in  that  of  color  also. 
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To  any  one  at  all  acquainted  with  the  meaning  of  lan- 
guage and  the  rules  of  construction  of  statutes,  it  must  surely 
be  evident  from  these  brief  references  to  the  law  and  the 
specifications  by  which  the  board  were  governed,  that  in  sev- 
eral particulars,  and  especially  in  the  matter  of  whether  the 
bids  were  "in  accordance  with  the  law,  and  the  advertise- 
ment," the  legislature  intended  totrustsolely  to  their  judg- 
ment. This  being  so,  it  is  very  clear  that  no  court  has  the 
right,  by  the  writ  of  mandamus,  to  interpose  its  judgment, 
to  direct  or  influence  their  action.  To  do  so  would  be  usur- 
pation. The  only  acts  which  courts  can  rightfully  control 
by  this  writ  are  such  as  are  purely  ministerial,  and  with 
which  nothing  like  judgment  or  discretion  is  connected. 
United  States  v.  Seaman,  17  How.,  225.  Same  v.  Guthrie, 
Id.,  378.  StaUy  ex  rel,  Letvis,  et  al,  v.  Governor  et  aL,  22 
Wis.,  110.  Feople  v.  The  Cmtracting  Board,  27  IST.  Y., 
378.  Though  they  may  require  inferior  tribunals  to  exer- 
cise judgment  given  them,  or  to  proceed  to  the  discharge  of 
any  of  their  functions,  they  "cannot  control  judicial  dis- 
cretion."    Code  of  civil  procedure,  §  645. 

Several  other  points  were  raised  and  discussed  by  coun- 
sel on  the  hearing,  as  tending  to  support  the  action  of  the 
board,  but,  as  the  one  we  have  considei'ed  seems  to  ha\  e 
controlled  the  action  of  the  board,  and  is  conclusive  in  our 
estimation  of  the  relator's  rights  under  the  law,  we  will 
not  notice  them*  We  desire  it  to  be  understood,  that  in 
denying  the  writ  we  place  our  decision  squarely  on  the 
ground  that,  in  awarding  the  contract  to  Stout  and  deny- 
ing it  to  Silver,  the  board  were  required  to  and  did  exercise 
their  own  judgment  in  matters  respecting  which  they  can- 
not properly  be  controlled  by  mandamus. 

/  Writ  denied. 

Cobb,  J.,  concurs. 
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Maxwell,  J.,  dissenting. 

I  am  unable  to  give  my  assent  to  the  opinion  of  the  ma- 
jority of  the  court,  for  the  following  reasons:  The  bid  of 
Mr.  Silver  is  more  than  $41,000  less  than  that  of  Mr. 
Stout,  and  his  proposition  is  to  erect  the  building  in  all  re- 
spects in  confonnity  to  the  plans  and  specifications  and  the 
law,  Mr.  Stout  can  do  no  more  than  this,  nor  is  it  con- 
tended that  he  proposes  to  perform  any  more  labor  or  ex- 
pend any  more  money  in  the  building  than  would  Silver 
if  the  contract  was  awarded  to  him.  Silver  is  a  practical 
builder,  trained  to  the  business,  and  has  erected  a  consid- 
erable number  of  public  buildings  in  this  and  other  states, 
among  which  are  the  state  university  and  insane  asylum,, 
erected  in  1871-2.  He  tendered  a  good  and  sufficient  bond 
to  enter  into  the  contract  and  comply  with  its  requirements. 
The  ground. upon  which  his  bid  was  rejected  was  because 
he  did  not  show  that  he  possessed  a  developed  stone  quarry 
from  which  to  obtain  the  ashlar  for  the  building,  and  on 
the  argument  the  further  objection  that  his  schedule  did 
not  include  all  the  articles  necessary  to  complete  the  build- 
ing.    These  objections  will  be  considered  in  their  order. 

The  act  for  tearing  down  and  removing  the  old  capitol 
building  and  for  the  erection  of  the  new,  among  other  pro- 
visions, contains  the  following: 

"Sec.  6.  The  board,  within  ten  days  after  the  adoption 
of  plans  and  specifications,  shall  advertise  for  thirty  days- 
in  three  newspapers  in  the  state  of  Nebraska,  one  in  Chi- 
cago, Illinois,  and  one  in  St.  Joseph,  Missouri,  for  bids  for 
the  erecting  of  the  main  building  of  the  said  state  house 
and  the  completion  of  the  same  in  accordance  with  the 
plans  and  specifications  adopted.  The  plans  and  specifica- 
tions shall  be  kept  on  file  in  the  office  of  the  commissioner 
of  public  lands  and  buildings,  and  he  is  hereby  made  custo- 
dian, and  it  shall  be  his  duty  to  see  that  they  are  carefully 
preserved,  and  they  shall  remain  the  property  of  the  state^ 
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"Sec.  7.  The  contract  shall  provide  for  the  completion 
of  the  said  main  building  by  the  first  day  of  December, 
1889. 

"Sec.  8.  The  board  of  public  lands  and  buildings  in 
awarding  Said  contract  shall  have  due  regard  to  the  sam- 
ples of  materials  furnished  with  the  bids,  and  the  fecings 
of  said  building  and  the  trimmings  shall  be  of  limestone, 
and  of  equal  quality  and  same  color  as  near  as  practicable 
to  that  used  in  the  east  and  west  wings,  now  completed. 

"'Sec.  9.  The  board  shall  require  a  good  and  sufficient 
guarantee  to  accompany  each  bid,  to  the  effect,  that  should 
the  contract  be  awarded  to  the  bidder,  he  will  within 
twenty  days  from  the  awarding  of  said  contract  with  the 
state  for  the  erection  of  said  main  building,  according  to 
the  advertisement  and  his  bid,  and  that  he  will  further  give 
a  good  bond  running  to  the  state  of  Nebraska,  in  the  sum 
of  three  hundred  thousand  dollars,  to  be  approved  by  the 
governor,  the  bond  conditioned  for  the  faithful  perform- 
ance of  his  contract,  according  to  law  and  terms  thereof. 

"Sec.  10.  The  board  shall  reserve  the  right  to  reject 
any  and  all  bids,  if  in  their  judgment  they  are  too  high,  or 
not  in  accordance  with  the  law  and  the  advertisement ;  and 
in  that  event  they  shall  proceed  to  advertise  as  before  until 
there  is  a  favorable  bid  received  by  the  board.  Provided, 
That  said  board  shall  reject  all  bids  for  said  main  building 
for  which  the  bid  or  bids  be  for  the  sum  of  four  hundred 
and  fifty  thousand  dollars  or  upwards.  And  it  is  hereby 
provided,  That  said  board  shall  not  exi>end  any  sum  ex- 
ceeding said  sum  of  four  hundred  and  fifty  thousand  dol- 
lars in  the  erection  and  full  completion  of  said  main  capi- 
tol  building. 

"Sec.  11.  Immediately  upon  the  awarding  of  the  con- 
tract the  board  shall  appoint  a  competent  and  practical 
builder  as  superintendent  of  construction,  whose  duty  it 
shall  be  to  see  that  the  plans  and  specifications  of  said 
building  are  faithfully  carried  out  in  construction  by  said 
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contractor,  and  it  is  hereby  made  the  special  duty  of  the- 
superintendent  to  see  that  the  proper  material  is  used  in  the 
construction  of  said  building,  and  that  all  work  is  done  in 
a  skillful  and  workmanlike  manner. 

"  Sec.  12.  It  shall  be  the  duty  of  the  superihtendent  to- 
make  out  and  return  to  the  board,  monthly  statements, 
showing  the  amount  of  work  done  on  said  main  building, 
and  materials  furnished  by  the  contractor,  and  perform 
such  other  services,  and  give  such  other  information  firom 
time  to  time,  as  the  board  may  require.  Sucli  statements 
and  information  shall  always  be  in  writing  and  sworn  to> 
by  the  superintendent. 

"Sec.  13.  The  superintendent  shall,  before  entering- 
upon  the  discharge  of  his  duty,  enter  into  a  good  and  suffi- 
cient bond  to  the  state  of  Nebraska,  in  the  sum  of  twenty- 
five  thousand  dollars,  to  be  approved  by  the  board,  condi- 
tioned for  the  fisiithful  performance  of  his  duties  as  specified 
in  this  act. 

"Sec.  14.  The  superintendent  shall  be  allowed  such 
compensation  as  the  board  of  public  lands  and  buildings, 
shall  decide,  not  to  exceed  two  per  cent  on  the  contract 
price  of  said  building,  or  of  the  work  done  on  the  same,, 
under  his  supervision,  which  amount  shall  be  certified  by 
the  board,  and  on  such  certificate  the  auditor  of  public  ao-^ 
counts  shall  draw  his  warrant  on  the  general  fund  of  the 
state  for  said  amounts,  from  time  to  time  as  the  work  pro- 
gresses, not  to  exceed  the  rate  of  one  thousand  dollars  per 
year  for  the  actual  time  employed. 

"Sec.  15.  During  the  progress  of  the  construction  of 
said  building,  the  superintendent  shall  make  out  and  file 
with  the  board,  monthly  estimates  showing  the  amount  of 
work  done  on  said  main  building  and  material  furnished 
by  the  contractor,  together  with  such  other  information 
from  time  to  time  as  the  board  may  require  him  to  give,, 
and  the  board  shall,  after  a  careful  examination  of  such  es- 
timate, if  correct,  certify  the  same  to  the  auditor  of  public- 
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accounts,  showiDg  the  amounts  thus  found  due  the  con- 
tractor, and  upon  such  certificates  being  thus  presented  to 
the  auditor,  he  shall  draw  his  warrant  upon  the  special  fund 
created  for  the  erection  of  said  building,  in  favor  of  the 
contractor,  for  eighty-five  per  cent  of  the  amount  thus  cer- 
tified by  the  board,  and  when  the  contract  is  completed, 
and  the  final  estimate  made,  the  board  shall  certify  this  fact 
to  the  auditor  of  public  accounts,  who  shall  then  draw  hi& 
warrant  as  before,  including  in  the  said  last  warrant  the 
fifteen  per  cent  retained,  making  the  balance  due  the  con- 
tractor upon  his  contract/* 

The  only  samples  of  material  furnished  by  either  Stout 
or  Silver  consisted  of  small  cubes  of  rock  from  near  Louis- 
ville, in  this  state.  No  objection  was  made  by  the  board 
to  either  the  color  or  texture  of  the  piece  exhibited  by  Sil- 
ver, nor  was  his  bid  rejected  on  that  ground.  The  ques- 
tion then  arises,  had  the  board  any  authority  to  impose 
upon  bidders  the  condition  that  to  be  successful  they  must 
own  a  developed  quarry?  It  will  be  observed  that  they 
were  required  to  advertise  for  bids  in  three  newspapers  in 
this  state,  one  in  Chicago,  Illinois,  and  one  in  St.  Joseph, 
Missouri,  for  bids  for  erecting  the  main  building,  and  the- 
completion  of  the  same  according  to  the  plans  and  specifi- 
cations. 

The  evident  object  of  thus  advertising  was  to  invite  pro- 
posals from  builders.  The  legislature  in  effect  provided 
that  notice  of  the  lettings  should  be  given  as  wide  a  pub- 
licity as  possible  in  order  that  the  state  might  have  the  ben- 
efit of  competition.  In  order  to  invite  competition,  bid- 
ders must  not  be  burdfened  with  onerous  conditions  which 
would  have  the  effect  to  deter  them  from  bidding,  and 
might  prevent  all  competition.  Suppose  it  was  made  a 
condition  that  the  person  bidding  should  own  a  pine  for- 
est from  which  the  pine  lumber  was  to  be  manufactured 
that  was  used  in  the  building,  or  a  forest  of  oak  or  other 
hard  wood,  or  that  he  possess  an  iron  foundry  or  rolling; 
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mill,  or  be  engaged  in  the  manufacture  of  brick,  it  would 
be  said  that  such  conditions  were  unauthorized  and  would 
•entirely  defeat  the  object  of  the  law,  viz. ;  competition,  as 
all  these  articles  may  be  bought  in  abundant  quantities  in 
"the  open  market.     But  wherein  do  these  conditions  differ 
from  that  in  r^ard  to  stone  ?     A  bidder  from  Chicago  or 
St.  Joseph  might  be  a  thoroughly  competent  builder,  but 
possess  no  quarry,  but  relying  upon  his  ability  to  purchase 
material  in  the  market  make  a  proposal  which  would  be 
met  with  refusal — ^not  because  he  was  not  a  responsible 
man  and  able  to  complete  his  proposed  contract — ^not  be- 
<»iuse    he    in    all    probability   would    erect    a    substan- 
tial building  conforming  in  all  respects  to  the  plans  and 
specifications,  but  because  he  did  not  show  that  he  had  ex- 
pended a  large  sum  of  money  in  preparation  for  a  contract 
that  he  might  never  receive.     With  as  much   propriety, 
the  board   might  impose  a  condition  that  the  suc^^essful 
bidder  should  be  possessed  of  a  certain  amount  of  wealth 
as  evidence  of  his  ability  to  perform  his  agreement.     The 
fact  that  a  contractor  tenders  a  satisfactory  bond  is  evidence 
of  his  good  faith,  and  of  his  intention  and  ability  to  per- 
form the  contract,  and  that  is  all  the  security  that  the  legisla- 
ture has  seen  fit  to  require.     There  might  be  some  propri- 
ety perhaps  in   requiring  a  bidder  to  own   a  developed 
quarry  if  the  stone  heretofore  used  in  the  east  and  west 
wings  was  a  rare  and  valuable  kind,  and  unless  the  same 
variety  was  used  in  the  new  building,  there  would  be  danger 
of  marring  the  appearance  of  the  whole  building.     But  the 
testimony  tends  to  show  that  the  stone  used  does  not  com- 
pare with  many  other  varieties  used  in  durability — ^that  in 
fact  it  is  easily  affected  by  the  action  of  the  weather,  and  is 
not  as  durable  as  many  other  kinds;  that  it  is  found   in 
large  quantities  on  both  banks  of  the  Platte  river  from 
below  Ashland  to  near  its  mouth ;  that  the  same  quality  of 
rock  is  found  in  abundance  in  Otoe  county,  in  western 
Iowa,  in  Illinois,  Ohio,  and  other  places.     The  testimony 
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^o  tends  to  show  that  the  stone  used  in  the  west  wing, 
built  under  the  supervision  of  a  committee  of  the  senate 
and  house  of  representatives,  is  a  fair  quality  of  that  kind  of 
jTock  and  nearly  of  a  uniform  color,  although  one  witness 
testified,  "the  building  is  like  Joseph's  coat,  so  many 
colors  that  you  would  have  to  have  a  good  many  samples 
to  tell  the  color/'  And  the  testimony  also  tends  to  show 
tlmt  a  portion  of  it  is  filled  with  sand  and  clay  streaks. 
There  was  no  particular  object  therefore  in  obtaining  rock 
from  that  particular  quarry,  as  almost  any  change  would 
seem  to  be  beneficial.  It  will  be  observed  that  the  statute 
simply  provides  that  limestone  shall  be  used  as  near  of  the 
color  and  texture  of  that  heretofore  used  as  practicable,  and 
that  no  restriction  is  placed  upon  the  contractor.  He 
.may  obtain  it  wherever  he  can.  But  it  is  said  that  the  legis- 
Jaturo  gave  the  board  authority  to  adopt  plans  and  speci- 
iit^tions,  and  that  as  the  specifications  contained  a  condi- 
tion that  the  party  bidding  should  possess  a  stone  quarrj'^, 
that  therefore  this  condition  is  authorized  by  law.  The 
phrase,  "plans  and  specifications,"  has  a  well  defined 
meaning  in  this  state  at  least.  A  plan  when  applied  to  a 
building  in  an  architectural  drawing  representing  the 
horizontal  sections  of  the  various  floors  or  stories  of  the 
building,  the  disposition  of  ^ipartments  and  walls,  with  the 
situation  of  the  doors,  windows — ^in  fact  represents  the  diff- 
erent stories  as  they  are  to  be  built,  and  the  whole  as  it 
will  appear  when  completed.  The  word  "specifications" 
when  applied  to  a  building  means  a  specific  and  detailed 
statement  of  the  materials  to  be  used  in  the  building,  and 
the  manner  of  performing  the  work. 

Any  matter  that  does  not  relate  to  either  of  these  is  not 
included  in  the  phrase  "plans  and  specifications."  The 
boiird  of  public  lands  and  buildings  is  created  by  the  con- 
stitution and  its  powers  are  defined  as  follows:  It  "shall 
porlorm  such  duties,  and  be  subject  to  such  rules  and  reg- 
.uktioDS  as  may  be  prescribed  by  law."     The  board  pos- 
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sess  no  inherent  power.  For  every  act  that  it  performs  it 
must  produce  its  authority  from  the  statute,  and  any  act 
performed  by  it  without  statutory  authority  is  null  ani 
void. 

The  condition  in  the  specifications  above  referred  to,, 
therefore,  being  in  excess  of  their  authority,  is  a  nuUity- 
In  the  argument  of  the  case,  a  great  deal  of  stress  was  laid 
by  Mr.  Stout's  attorneys  upon  the  fact  that  tlie  schedule^ 
filed  by  Silver  did  not  cover  all  the  articles  in  tlio  specifi- 
cations, and  we  were  told  that  he  thereby  intended  to  de- 
fraud the  state  by  leaving  the  dome  and  building  unfin- 
ished. It  seems  that  the  board  required  a  schedule  as  a 
basis  on  which  to  make  monthly  estimates  of  the  amount 
to  which  the  contractor  would  be  entitled,  but  they  ex- 
pressly provided  that  it  should  not  be  binding  upon  tliem. 
It  has  nothing  to  do  with  the  contract,  and  whether  pi*op- 
erly  made  or  entirely  omitted,  is  immaterial.  Mr.  Wilcox,, 
the  architect,  stated  on  cross-examination  tliat  tl)e  only 
effect  of  the  omission  of  certain  articles  from  the  schedule,, 
was  to  deprive  the  builder  of  monthly  payments  thereon;, 
but  under  the  statute,  as  the  superintendent  is  required  to 
make  monthly  estimates  from*  the  work  perfoi'med  and  tna- 
ierial  furnished^  and  as  the  schedule  is  entii'cly  unauthor- 
ized by  law  it  amounts  to  nothing  and  may  be  entirely 
disregarded.  But  the  same  defect  existed  in  the  schedule- 
of  Mr.  Stout,  while  his  contained  several  thousand  dollars 
as  the  value  of  fi'cscoing  which  is  not  mentioned'  in  the 
contract.     This  objection  therefore  is  untenable. 

It  is  said,  however,  that  the  boaixl  of  public  landsand  build- 
ings is  a  co-ordinate  lutuich  of  the  government,  created  by 
the  same  const!  t  u  t ion  that  ci-eated  this  court ;  that  it  is  charged 
with  certain  duties  which  it  is  required  to  perform  and  that 
this  court  will  not  interfere  with  its  action  in  the  perform- 
ance of  these  duties.  In  other  words  that  in  the  matter  of 
letting  contracts,  the  board  has  a  discretion  which  will  not 
be  contixJled  by  this  court — is  in  fact,  a  law  unto  itself. 
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I  concede  that  in  any  case  where  the  law  requires  an  officer 
to  use  his  judgment  in  deciding  a  matter  properly  before 
him,  that  he  cannot  be  compelled  by  mandamus  to  decide  in 
a  j)articular  manner.  Thus,  the  constitution  imposes  upon 
the  governor  the  duty  of  examining  bills  passed  by  the  1^- 
islature  and  approving  or  vetoing  the  same.  He  is  clothed 
with  the  exclusive  power  to  determine  what  his  action 
shall  be  in  the  premises, being  a  part  of  the  law-making 
power,  and  ans\verable  alone  to  the  people.  His  action 
therein  therefore  cannot  be  controlled.  So  in  extradition 
cases,  being  a  matter  of  state  comity,  mandamus  will  not 
lie,  and  the  courts  properly  hold  that  they  have  no  power 
to  control  the  performance  of  purely  executive  and  politi- 
cal functions.  But  where  the  duties  required  of  him  are 
purely  ministerial — such  as  might  with  equal  propriety  be 
required  at  the  hands  of  any  other  officer,  mandamus  will 
lie.  State  v.  Chase,  5  O.  S.,  528.  Tenn,  &  Coo%a  E.  Co. 
V.  Moore,  36  A.la.,  371.  Gotten  v.  EUk,  7  Jones,  545. 
Magruder  v.  Swann,  25  Md.,  173.  Middkton  v.  Low,  30 
CaL,  590.  Harpending  v.  Haight,  39  Id.,  189.  High  on  • 
Ex.  Rem.,  §  119"  and  note.  In  a  free  government  no  offi- 
cer is  above  the  law,  and  if  he  fails  to  perform  a  clear 
duty  mandamus  will  lie  to  compel  performance. 

The  same  rules  apply  to  any  other  state  officer,  and  no 
officer  from  the  highest  to  the  lowest  is  beyond  tfie  reach  of 
mandamus  if  the  duties  required  of  him  are  purely  minis- 
terial. Thus,  in  HoUistet*  v.  The  Judges,  8  0. 8.,  201,  an  ap- 
plication was  made  for  a  mandamus  to  compel  the  judges  of 
the  common  pleas  to  restore  to  a  bill  of  exceptions  certain 
material  words  which  it  was  alleged  had  been  stricken  out 
a  retiring  judge.  The  judges  answered  that  having  just  by 
come  upon  the  bench  they  knew  nothing  about  the  facts, 
and  had  no  power  over  the  clerk;  but  the  supreme  court 
held  this  was  no  defense.  That  it  was  their  duty  to  require 
the  parties  to  produce  tlieir  proofs,  and  act  upon  such  proofs 
in  the  same  manner  as  in  other  cases  that  came  before  them. 
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and  a  peremptory  writ  was  awarded.  And  the  supreme 
court  of  the  United  States  held  that  a  judge  who  tried  the 
cause  would  be  compelled  to  sign  the  judgment  record. 
Jti8.  Co.  V.  Wilsoriy  8  Peters,  291.  And  to  settle-and  sign 
a  bill  of  exceptions.  Ex.  parte  Crane,  5  Id.,  189.  So 
where  the  statute  makes  it  the  duty  of  a  court  or  judge  to 
approve  official  bonds,  and  a  sufficient  bond  is  tendered, 
mandamus  will  He  to  compel  its  approval.  State  v.  Ely, 
43  Ala.,  668.  Beck  v.  JacksoTiy  43  Mo.,  117.  Peopk  v. 
Fletcher,  2  Scam.,  482. 

Neither  does  the  fact  that  the  board  of  public  lands  and 
buildings  is  created  by  the  constitution  withdraw  it  from 
the  control  of  the  courts.  The  board,  although  created  by 
the  constitution,  is  governed  entirely  by  the  provisions  of 
the  statute.  Nearly  all  its  duties  are  ministerial,  and  in 
the  matter  of  letting  contracts,  there  is  no  doubt  tliat  its 
duties  are  of  that  character.  Having  adopted  plans  and 
specifications,  and  invited  bids  thereon,  its  only  duty  in 
awarding  the  contract  was  to  ascertain  which  was  the  low- 
est bidder,  and  if  he  had  tendered  a  sufficient  bond.  These 
duties  were  purely  ministerial  in  their  nature,  and  neither 
require  nor  admit  of  the  exercise  of  discretion.  In  the 
case  of  Borcn  &  Guckes  v.  Commiadonera  of  Darke  Co.,  21 
O.  S.,  311,  the  county  commissioners  of  Darke  county,  who 
were  entrusted  with  the  management  of  its  affairs,  and  pos- 
sessed much  greater  powers  than  are  given  to  the  board  ot 
public  lands  and  buildings,  let  a  contract  for  the  erection 
of  a  court  house  to  the  highest  bidder.  The  court  in  effect 
held  that  the  duties  were  ministerial ;  that,  notwithstand- 
ing they  had  let  the  contract  to  the  highest  bidder,  yet,  as 
that  contract  was  unauthorized,  a  peremptory  mandamus 
was  awarded  compelling  them  to  award  the  contmcttohim 
who  was  entitled  to  it — the  lowest  bidder.  That  case  was 
followed  in  this  state  in  the  case  of  The  People  v.  Commis- 
sioners of  Buffalo  Co.,  4  Neb.,  150,  and  it  is  a  fact  well 
known  that  the  district  court  of  that  county  compelled  the 
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ntmijuissioners  of  that  county  to  let  the  contract  for  the 
urecti^m  of  the  bridge  to  the  lowest  bidder,  which  was  done 
at  $8.50  per  lineal  foot  in  place  of  $13,  the  bridge  being 
more  than  6,000  feet  in  length. 

This  case  was  followed  and  approved  in  that  of  FoUmer 
V.  Xitckolla  Co.,  6  Neb.,  204,  and  in  State  v.  York  Co.,  13 
Neb.j  57.  In  the  case  last  cited,  the  county  commissioners 
of  York  county  had  let  tlie  contract  for  supplies  for  the 
county  to  one  not  entitled  to  it,  but  this  court  compelled 
them  to  let  it  to  the  proper  party.  I  think  it  will  be  dif- 
ficult to  apply  a  rule  to  county  commissioners,  who  have 
greater  powers  than  the  board  of  public  lands  and  build- 
ings, and  not  apply  the  same  rule  to  it.  In  support  of  the 
oppoeite  view,  we  are  referred  to  the  case  of  the  People  v. 
The  Contracting  Board,  27  New  York,  378,  decided  in 
1863.  In  that  case,  the  contracting  board  advertised  for 
proposals  to  keep  the  Cayuga  and  Seneca  canals  in  repairs 
for  a  series  of  years,  the  statute  requiring  them  to  let  the 
contract  to  the  lowest  bidder.  A  certificate  of  deposit  of 
$4jOOO  in  cash  in  some  banking  house  in  good  credit,  pay- 
able to  the  auditor,  was  required  of  each  bidder.  The 
lowest  bidder  filed  a  certificate  for  four  thousand  dollars, 
omitting  the  words  "in  cash.^'  Upon  this  pretext,  the 
contracting  board  refused  to  consider  his  bid,  and  let  the 
^Dtract  to  the  next  highest  bidder. 

The  supreme  court  granted  a  mandamus  to  compel  the 
awarding  of  the  contract  to  the  lowest  bidder.  This  de- 
cision was  reversed  by  the  court  of  appeals,  Selden,  J.,  dis- 
senting. In  the  statement  of  facts,  it  clearly  appears  that 
the  only  reason  the  bid  was  rejected  was  because  the  words 
**in  c^sh"  were  not  in  the  certificate;  yet  Emmett,  J.,  who 
delivered  the  opinion,  affects  to  assume  that  some  other 
reasons  existed.  The  opinion  is  not  very  satisfactory,  and 
fails  to  meet  the  questions  at  issue.  In  the  dissenting 
opmion  of  Judge  Selden,  the  objections,  in  the  majority's 
opinion,  are  completely  answered,  and  it  is  shown  that  the 
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decision  is  a  complete  departure  from  the  former  deeisions 
in  that  state.  The  same  court  in  the  case  of  DooUttle  v\ 
Supervisors,  18  New  York,  155,  had  liold  that  a  h'ability 
to  increased  taxation  from  illegal  taxes  affected  all  taxjMiy- 
ers  alike,  and  that  an  action  to  enjoin  the  proceedings  could 
only  be  brought  by  the  proper  public  officer,  and  could  not 
be  brought  by  a  private  taxpayer.  The  taxpayers  of  the 
state  being  thus  bound  hand  and  foot,  and  the  lowest  bid- 
ders on  a  public  contract  having  no  rights  which  the  courts 
would  enforce,  is  it  a  matter  of  surprise  that  Tweed  soon 
afterwaixi  seized  the  government  of  its  chief  city,  and,  un- 
der various  pretended  contracts,  robbed  it  of  millions  of 
dollars? 

Nor  did  the  evil  stop  here,  as  it  seems  to  have  extended 
to  all  public  contracts/  Whether  these  robberies  were  the 
friiit  of  these  decisions  or  not,  I  leave  others  to  determine, 
but  following  as  they  did  the  decisions  in  question,  there 
is  certainly  cause  for  reflection. 

In  the  first  case  cited  from  New  York,  it  is  said  in  sub- 
stance that  the  lowest  bidder  has  no  rights  as  such  which 
the  courts  will  enforce.  The  law  is  settled  the  other  way 
in  this  state  and  Ohio,  from  whence  our  practice  was  copied, 
and  it  is  unnecessary  to  discuss  the  question ;  but  that  our 
decisions  are  sustained  by  reason  and  the  clear  weight  of 
authority,  I  think  it  is  apparent.  Our  constitution  pro- 
vides that  all  courts  shall  be  open,  and  every  person,  for 
any  injury  done  him  in  his  lands,  goods,  person,  or  reputa- 
tion shall  have  a  remedy  by  due  course  of  law,  and  justice 
administered  without  denial  or  delay;  yet  it  is  proposed  by 
this  court,  in  the  face  of  this  plain  constitutional  provision, 
to  close  the  doors  of  the  court  in  certain  cases;  to  hold  that 
certain  officers  are  above  the  law,  and  not  amenable  to  the 
courts.  The  logical  effect  of  the  decision  is  that  the  board 
may  let  a  contract  for  any  sum  that  they  please,  and  the 
court  will  not  interfere.  Such  a  power  is  liable  to  gross 
abuse,  and  the  court  has  no  legal  or  moral  right  thus  to 
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■deny  to  any  citizen  his  rights.  It  was  the  boast  of  the 
•common  law  that  there  was  no  wrong  without  a  remedy, 
ubi  jusj  ibi  remedium.  Johnstone  v.  Sutton,  1  T.  R.,  512. 
Coke  Litt.,  197  b.  Broom's  Legal  Maxims,  191.  But 
here  is  a  case  in  which  the  court  refuses  to  grant  any  relief. 
In  conclusion,  I  do  not  wish  to  impugn  the  motives-  or  ac- 
tion of  the  members  of  the  board.  I  have  every  reason  to 
believe  that  they  acted  in  good  faith,  and  that  there  was 
simply  an  error  of  judgment.  But  the  precedent  is  de- 
structive of  public  virtue,  and  is  liable  hereafter  to  lead  to 
great  abuses  and  wrongs.  In  my  view,  the  board  should 
have  accepted  the  lowest  bid,  or  rejected  both  and  adver- 
tised again  for  proposals;  not  having  seen  fit  to  reject  both 
bids,  the  lowest  bidder  was  entitled  to  the  contract.  A 
perwnptory  writ  should  therefore  be  awarded. 
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PANY,   PLAINTIFF   IN  ERROR,   V.  AUGUSTUS    RbiN-   r^  ^ 

HACKLE,  DEFENDANT  IN  ERROR.  -?iJS, 

'  I  15    879 

I  55    130| 

1.  Bailroads:  obstbuctiko  stbeet  in  city.  The  aathorities 
of  a  city  have  no  power  to  authorize  a  railroad  company  to  per- 
maDently  appropriate  and  obstruct  a  portion  of  a  street  without 
compensatidn  to  such  lot  owners  abutting  thereon  as  are  spe- 
cially iivjnred  thereby. 

!2.    :   EMINENT  domain:    damages.    The  mode  provided  by 

statute  for  assessing  damages  for  right  of  way  does  not  apply 
where  property  is  damaged  but  no  portion  thereof  taken. 

Error  to  the  district  court  for  Cass  county.  Tried  be- 
low before  Pound,  J. 

T.  M.  Marquett  and  J.  W.  Deweese,  for  plaintiff  in  error. 
The  remedy  provided  by  statute  is  complete.  Mills  on 
lEminent  Domain,  87.     LinddPs  Adm'r  v.  Hannibal  &  St. 
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Joe  R.  R.  Co.,  36  Mo.,  543.  Smith  v.  Chicago  R.  R.  Co.y, 
67  111.,  198.  LiUle  Miami  R.  R.  Co.  v.  Whitaere,  8  Ohio 
State,  590.  Hovey  v.  Mayo,  43  Me.,  332.  Spangler^s 
Appeal,  64  Pa.  St.,  387.  On  fourth  instruction,  cited  ^ 
C  B.  Railroad  v.  Ihcine,  23  Kan.,  594.  On  question  to. 
Reinhackle,  cited:     Stone  v.  Railroad,  68  111.,  394. 

Smith  &  Beeson,  for  defendant  in  error,  cited :  Haynes- 
V.  Thorns,  7  Ind.,  38.  C  B.  R.  R.  v.  Twine,  23  Kan., 
585.  Park  v.  R.  K,  43  Iowa,  639.  Lackland  v.  R.  R.^ 
31  Mo.,  180.  Street  Raihcay  v.  Cumminsville,  14  Ohio- 
State,  523.  Gottschalk  v.  C.  B.  &  Q.  R.  R.,  14  Neb.,  550. 
Dillon  Mun.  Corp.,  §  557  and  note.     Id.,  §  496  and  note  1.. 

Maxwell,  J. 

In  the  year  1858  the  defendant  purchased  lot  3  in  blocfe 
47  in  the  city  of  Plattsmouth,  said  lot  fronting  east  on  Sec- 
ond street  in  said  city.  He  thereupoh  erected  a  dwelling- 
house  on  said  lot,  in  which  his  family  has  resided  from  that 
time  until  the  present.  Second  street,  the  testimony  shows,, 
is  seventy  feet  in  width.  About  the  year  1870  the  plain- 
tiff herein  had  erected  machine  shops  on  its  own  land  abut- 
ting on  the  east  side  of  said  street  immediately  opposite  the 
defendant's  premises,  and  obtained  leave  from  the  proper 
city  authorities  to  erect  a  fence  on  the  east  side  of  said 
street,  inclosing  a  small  portion  of  the  same.  In  1877  the 
machine  shops  were  destroyed  by  fire,  and  new  ones  erected 
at  a  point  in  the  southern  or  south-eastern  portion  of  the 
city,  some  distance  from  the  defendant's  premises.  The 
company  thereupon  applied  for  and  obtained  leave  from 
the  city  authorities  to  use  the  east  side  of  said  street  for  the 
purpose  of  laying  tracks  thereon  and  using  the  same  for 
railroad  purposes.  In  pursuance  of  this  authority,  the 
company  laid  two  tracks  on  the  east  side  of  said  street  im- 
mediately opposite  the  defendant's  premises  and  extending 
for  a  considerable  distance  north  and  south,  occupying. 
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alK)nt  thirty  feet  in  width  of  said  street.  The  western 
track,  near  the  middle  of  the  street,  is  used  for  the  purpose 
of  loading  and  unloading  goods  on  and  from  the  cars,  and 
is  constantly  nearly  filled  with  cars  to  be  loaded  or  un- 
laided.  And  the  street  is  further  obstructed  by  teams 
bringing  or  carrying  away  goods  therefrom.  These  facts, 
are  undisputed.  In  February,  1881,  the  defendant  in  error 
commenced  an  action  against  the  plaintiff  in  the  district 
^■ourt  of  Cass  county,  to  recover  damages  to  his  property 
caused  by  laying  said  tracks  and  the  obstruction  of  said 
street,  the  date  of  the  injury  being  alleged  to  be  July  1st, 
1877.  Issues  were  joined  and  a  trial  had,  in  which  the 
jury  returned  a  verdict  for  the  defendant  in  error  for  $500. 
A  motion  for  a  new  trial  having  been  overruled,  judgment 
was  entered  on  the  verdict. 

The  first  error  assigned  by  the  plaintiff  in  error  in  it» 
brief  is,  that  the  fee  to  the  street  being  in  the  city  and  not 
in  the  adjoining  lot  owner,  he  has  no  remedy  where  a  suf- 
ficient portion  of  the  street  is  left  for  the  use  of  the  public. 
The  testimony  tends  to  show  that  the  property  in  question 
at  the  time  of  the  alleged  injury  was  worth  from  $800  to 
$1 ,500,  and  that  it  has  depreciated  in  value  about  one-half 
by  the  obstructions  complained  of. 

The  fee  of  streets  is  in  the  public;  but  it  is  held  in  trust 
for  public  use.  The  municipal  corporation  cannot  sell  or 
permanently  obstruct  the  streets  without  compensation  to 
the  owners  of  property  specially  injured  thereby.  The 
trust  like  any  other  must  be  exercised  in  good  faith.  It 
was  created  to  give  permanency  to  streets  and  a^)ply  them 
wholly  to  the  use  of  the  public.  But  in  addition  to  the 
public  benefit,  every  lot  owner  whose  lots  abut  on  a  street 
has  a  special  interest  therein  distinct  from  the  public  at 
large.  Unless  the  owner  can  have  free  and  unobstructed 
access  to  his  property  it  will  be  of  but  little  value.  In 
Crawford  v.  The  Village  of  Delatcare,  7  Ohio  State,  459,. 
the  supreme  court  of  Ohio  say:     "The  latter  (lot  owners) 
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have  a  peculiar  interest  m  the  street,  which  neither  the  lo- 
•cal  nor  the  general  public  can  pretend  to  claim ;  a  private 
right  of  the  nature  of  an  incorporeal  hereditament  legally 
attached  to  their  contiguous  grounds  and  the  erections 
thereon;  an  incidental  title  to  certain  facilities  and  fran- 
chises assured  to  them  by  contracts  and  by  law,  and  with- 
out which  their  property  would  be  comparatively  of  little 
value.  The  easement  appendant  to  the  lots,  unlike  any 
right  of  one  lot  owner  in  the  lot  of  another,  is  as  muc^ 
property  as  the  lot  itself." 

This  decision  was  cited  and  approved  in  Street  Railway 
V.  Cumminsmlle,  14  O.  S.,  547,  and  again  in  Hatch  v,  C,  & 
I.  R.  R.  Cd,f  18  Id.,  92.  These  decisions  commend  them- 
^ves  to  us  as  being  just,  alike  to  the  lot  owner  and  to  the 
•corporation  seeking  to  appropriate  the  street.  We  there- 
fore hold  that  municipal  authorities  have  no  power  to  grant 
authority  to  permanently  i  ibstruct  a  street  without  compen- 
sation be  made  to  lot  owners  abutting  thereon  who  suffer 
special  damages  by  such  obstruction. 

Second.  It  is  contended  that  an  action  for  damages  will 
not  lie  because  the  statute  provides  a  mode  of  estimating 
the  same,  which  is  exclusive.  The  statutory  mode  of  as- 
certaining damages  is  applicable  only  in  cases  where  some 
portion  of  the  claimant's  estate  is  taken.  It  does  not  apply 
and  was  not  intended  to  apply  to  cases  where  lands  are  in- 
juriously affected  but  no  portion  thereof  taken,  as  where  a 
portion  of  a  street  is  appropriated. 

Third,  Objection  is  made  to  the  fourth  instruction, 
which  is  as  follows:  "If  you  find  from  the  testimony  that 
defendant  has  wrongfully  appropriated  said  Second  street 
to  its  own  use,  permanently  occupying  and  using  the  same, 
and  has  thereby  caused  damage  to  plaintiff's  propert}'-  by 
blockading  said  street  with  its  cars  and  rolling  stock,  thereby 
•causing  plaintiff's  property  to  depreciate  in  value,  the  plain- 
tiff will  be  entitled  to  recover  the  difference  between  the 
market  value  of  the  property  before  such  unlawful  appro- 
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pi  "ation  and  the  value  of  the  same  after  such  unlawful  ap- 
propriation and  use  by  said  defendant.'^ 

The  objection  urged  by  plaintiff's  attorneys  against  this 
instruction  is^  that  it  is  misleading,  because  the  jury  might 
infer  that  the  mere  temporary  blocking  up  of  the  street  by 
the  cars  of  the  railroad  company  would  entitle  Beinhackle 
to  damages  for  the  depreciation  of  his  property.  It  is  a 
sufficient  answer  to  say  that  the  testimony  tends  to  show  a 
permanent  obstruction  on  the  street — in  other  words,  a  side 
track  built  apparently  for  the  express  purpose  of  holding 
-cars  to  be  loaded  and  unloaded,  and  that  a  considerable 
number  of  cars  are  found  constantly  standing  on  the  track. 
The  testimony,  therefore,  does  not  sustain  the  construction 
•contended  for. 

Objection  is  made  to  the  16th  question  to  Reinhackle  on 
lis  direct  examination,  which  is  as  follows:  "Statp  the  con- 
dition of  that  street  with  those  cars  stopping,  and  with 
teams  there  loading  and  unloading?''  The  question  was 
proper,  and  the  answer  merely  showed  that  the  street  was 
obstnicted,  and  that,  in  consequence,  there  was  but  little 
travel  thereon.  The  court  might  have  directed  the  jury  to 
view  the  street  with  the  alleged  obstructions  thereon,  but  a 
description  of  the  same  was  proper  testimony.  And  the 
mme  rule  applies  to  the  25th  question,  which  was  as  fol- 
lows: "What  effect  has  the  operating  of  these  cars  on  these 
tracks  on  your  residence,  if  any?"  After  a  careful  exam- 
ination of  the  record  we  see  no  material  error  therein,  and 
it  is  apparent  that  substantial  justice  has  been  done.  The 
judgment  must  therefore  be  affirmed. 

Judgment  afpikmed. 
The  other  judges  concur. 
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Edward  Bates,  plaintifp  in  error,  v.  York  ComrrY, 

DEFENDANT  IN  ERROR. 

Taxes :  eecovebino  back.  On  the  &ctB  stated  in  the  petition, 
Held,  That  moneys  paid  for  the  purchase  of  lands  for  delinquent 
taxes  could  not  be  recovered. 

Error  to  the  district  court  of  York  county.  The  peti- 
tion alleged  in  substance  that,  on  the  25th  of  December, 
1879,  plaintiff  purchased  of  the  county  treasurer  certain 
tracts  of  land  for  the  delinquent  taxes  of  1879;  that  said 
lands  were  not  reported  by  the  auditor  of  the  state  to  the 
county  clerk  of  said  county  as  lands  becoming  taxable  for 
the  first  time,  but  were  assessed  without  being  reported  or 
forwarded  by  the  auditor  for  such  purpose;  that  the  sale  of 
such  lands  for  taxes  to  the  plaintiff  by  the  treasurer  of  said 
county  was  made  without  any  public  notice  of  such  sale 
being  given  before  selling  at  private  sale;  that  said  lands 
were  homesteaded,  and  first  proof  made  thereon  March  9, 
1878,  April  6,  1878,  May  22,  1878,  Oct.  14,  1878,  and 
March  12,  1879.  A  demurrer  to  the  petition  was  sus- 
tained by  Gaslin,  J.,  sitting  there,  and  the  cause  dismissed. 

7.  Eddy  Bennett,  for  plaintiff  in  error,  cited:  HamiUon 
County  V.  Bailey,  12  Neb.,  59.  Otoe  Ootmty  v.  Grray,  10 
Neb.,  569.  Gen.  Stat,  925,  §  77.  Cooley  Taxation,  216, 
374.     Donovan  v.  Kloke,  6  Neb.,  127. 

Scott  &  Frank,  for  defendant  in  error.  Plaintiff's  right 
of  action  did  not  accrue  until  after  the  purchase,  and  the 
failure  of  the  title  and  this  right  of  action  was  modified  by 
the  statute  so  far  as  the  action  against  the  county  was 
concerned.  Kertschaohe  v,  Lvdwig,  28  Wis.,  430.  Dillon 
V.  Under,  36  Wis.,  344.  Comp.  Stat.,  page  425,  §  131. 
This  being  an  action  between  the  purchaser  and  the  county 
for  an  alleged  wrongful  act  of  the  treasurer,  the  purchaser 
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<K>mes  strictly  within  the  rule  of  caveai  emptor.     Cooley  on 
Taxation,  329-375,     Lynde  v.  Melrose,  10  Allen,  49. 

Maxwell,  J.    • 

This  is  an  action  to  recover  from  York  county  certain 
moneys  paid  by  the  plaintiff  to  said  county  in  the  purchase 
of  lands  for  delinquent  taxes  for  the  year  1878.  The 
plaintiff  has  taken  out  no  tax  deed  nor  sought  one,  nor  has 
he  endeavored  to  enforce  the  lien  against  the  land  acquired 
by  the  tax  purchase  and  failed.  There  was  no  misrepre- 
sentation to  induce  him  to  purchase,  and  for  aught  that  is 
jilleged  in  the  petition,  he  knew  all  the  facts  in  relation  to 
the  title  he  would  obtain,  before  purchasing.  In  any  event 
he  fails  to  make  a  case  entitling  him  to  recover  the  money 
paid.  The  case  of  Foster  v' Pierce  County,  ante  p.  48,  in 
many  respects  is  analogous  to  that  under  consideration. 
There  is  no  error  in  the  record,  and  the  judgment  is  affirmed. 

Judgment  appirmed. 
The  other  judges  concur. 
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John  T.  Lane,  plaintepp  in  error,  v.  Jacob  Starkey,  [  ^  ^ 

DEPENDANT  IN  ERROR. •  l^^j 

1.  Sale:  pbaud:  bona  fide  pubchaseb.  One  W.,  intending  to 
hinder  and  defrand  his  creditors,  sold  his  stock  of  goods  and 
book  accounts  to  S.,  taking  his  notes  therefor,  S.  being  aware  of 
and  sharing  in  the  frandulent  intent.  S.,  twenty  days  after- 
wards, having  information  that  an  attachment  was  about  to  be 
levied  on  the  goods  as  the  property  of  W. ,  sold  the  same  to  S., 
an  employe,  taking  his  notes  therefor,  ffeld^  On  the  facts 
proved,  that  S.  was  not  a  bona  fide  purchaser. 

3.    :    :    BUBDEN  OP  PBOOF.    The  burden  of  proving  a 

valuable  consideration  is  upon  the  purchaser  when  proof  of  that 
fact  becomes  necessary  to  his  protection  atraiust  creditors. 
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Error  to  the  district  court  for  Saline  county.  Tried 
below  before  Morris,  J. 

Brown  &  Ryan  Brothers,  for  plaintiff  in  error,  reviewed 
the  testimony  at  length,  and  cited,  inter  alia:  Temple  v. 
Smithy  13  Ind.,  514,  and  cases  cited.  Burrill  Assignments,. 
§  341.     Bump.,  89.     Glenn  v.  Glenn,  17  Iowa,  601. 

Hastings  &  Mc  Gintie,  for  defendant  in  error,  cited :  Thomr 
Um  V.  Hook,  36  Cal.,  223.  Nichols  v.  Patten,  18  Me.,  231. 
Fifield  V.  Gaston,  12  Iowa,  218.  Clark  v.  Tennunt,  5  Neb.,. 
557.  Hoioe  v.  Howe,  99  Mass.,  89.  King  v.  Moon,  42 
Mo.,  551.  Linn  v,  Wrighi,  18  Tex.,  317.  Waierburyv. 
StuHevant,  18  Wend.,  353.  Kittle  v.  St,  John,  10  Neb.,. 
605.  Hedman  v.  Anderson,  6  Neb.,  400.  Bump  on 
Fraudulent  Conveyances,  563.  Atwood  t?.  Impson,  5  C.  E. 
Green,  150.  Seymour  v.  Wilson,  19  N.  Y.,  417.  Sh(mtz 
V.  Brown,  27  Pa.  S.,  123.  PaUison  v.  Stewart^  6  W.  and 
S.,  74.     . 

Maxwell,  J. 

In  July,  1882,  one  F.  M.  Woodruff  had  a  store  contain- 
ing general  merchandise  at  Friendville,  in  this  state,  and 
was  embarrassed  by  his  liabilities.  The  total  amount  of 
his  debts  at  this  time  seems  to  have  been  about  $4,000,  and 
the  value  of  the  stock  the  testimony  shows  to  have  been 
from  $2,700  to  $4,000,  while  the  book  accounts  were  from 
$300  to  $1,200.  Woodruff  was  indebted  to  one  Stone, 
who  kept  a  bank  at  that  place,  a  little  over  $200  for  money 
loaned.  Woodruff's  creditors  were  pressing  him  very  hard 
at  this  time,  when  he  sold  his  entire  stock,  including  the 
book  accounts,  to  Stone  for  $2,000,  which  was  paid  by  de- 
ducting the  amount  Woodruff  was  owing  Stone,  and  by 
Stone  giving  his  promissory  notes  for  the  balance— one  of 
said  notes  for  $500,  with  interest,  due  in  six  months;  one 
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Eote  for  $500,  without  interest,  due  in  twelve  months;  one 
for  J50(),  without  interest^  due  in  eighteen  months,  and  a 
note  for  the  remainder,  without  interest,  due  in  two  years..' 
Stone,  at  the  time  of  the  alleged  purchase,  had  full  notice 
of  the  debts  owing  by  Woodruff,  and  the  testimony  clearly 
allows  that  one  of  the  objects  he  had  in  view  in  purchasing 
Slid  goods  was  to  hinder  and  delay  if  not  defraud  the  cred- 
itors of  Woodruff.  This  transaction  took  place  on  the  6th 
of  July,  1882.  There  is  considerable  testimony  tending 
to  show  that  Stone  did  not  purchase  the  goods  absolutely^ 
but  merely  to  secure  his  own  claim,  and  to  enable  Wood- 
raff  to  settle  with  his  creditors.  This  is  denied  by  Stone^ 
but  is  sustained  by  the  clear  weight  of  testimony,  and  it 
CLTtainly  seems  very  strange  that  a  merchant  should  sell 
\m  *ttitire  stock  for  not  to  exceed  one-half  of  its  face  value,, 
and  receive  as  payment  therefor  only  long  time  notes  with- 
out interest.  Certain  creditors  of  Woodruff  threatened  to« 
attach  these  goods  to  secure  their  chims,  and  Stone,  evident- 
ly alarnitd,  made  several  efforts  to  sell  the  same  before  the 
attaehraents  were  levied.  On  the  26th  of  July,  1882,  he^ 
wm  informed  that  an  attachment  was  about  to  be  levied 
on  the  goods  in  question,  and  he  at  once  went  to  a  man* 
uanieil  Hugh  Seed,  and  offered  to  sell  him  the  goods  for 
$2,500j  taking  his  notes  therefor,  payable  in  one,  two,  three,, 
and  four  years.  Mr.  Seed  agreed  to  take  the  goods  on 
the^e  terms,  and  the  parties  went  to  the  store  where  the 
goods  were  kept,  and  the  notes  were  drawn  up  ready  to  l)e 
signed,  ^vhen  Seed,  evidently  anticipating  trouble  if  he  pur- 
chased the  goods,  refused  to  take  them  and  sign  the  notes.. 
This  W41S  between  two  and  three  o'clock  in  the  afternoon 
of  the  26th.  Stone  thereupon  sold  the  goods  to  one  Star- 
key  for  ^2,500,  taking  his  notes  therefor,  payable  to  him- 
self. Immediately  after  this  alleged  sale,  Starkey  and  the 
former  elerk  employed  by  Woodruff  and  Stone  commenced 
to  invoice  the  goods,  the  invoice  being  completed  on  the 
following  Sunday.     In  the  forenoon  of  the  27th  of  July,. 
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an  attachment  was  levied  upon  a  portion  of  the  goods  in 
question  as  the  property  of  Woodruff,  the  amount  levied 
upon  being  $714.95.  This  action  was  brought  by  Starkey 
against  the  officer  levying  the  attachment  to  recover  the 
value  of  the  property  seized  under  the  order.  A  verdict 
was  rendered  in  favor  of  Starkey  in  the  court  below,  and 
a  motion  for  a  new  trial  having  been  overruled,  judgment 
was  entered  on  the  verdict.  The  question  for  determina- 
tion in  this  court  is,  was  Starkey  a  bona  fide  purchaser  of 
the  goods  in  question? 

It  appears  from  the  testimony  that  he  was  an  employe 
of  Stone  at  $16  per  month  and  board,  at  the  time  of  this 
purchase;  that  he  had  been  in  the  employ  of  Stone  at 
Friendville  for  about  two  years ;  that  prior  to  that  time  he 
had  resided  with  his  &ther  in  Hamilton  county,  and  he  states 
in  his  testimony  "a  part  of  the  time  I  milled  it,'' — ^tended 
mill  for  his  brother.  It  nowhere  appears  that  he  possessed 
any  property  whatever.  Nor  does  the  testimony  show  that 
at  the  time  of  the  levy  on  the  goods  in  question,  he  had 
paid  one  cent  thereon.  But  it  is  said  he  gave  his  ne- 
gotiable promissory  notes  for  the  goods,  and  that  this 
is  sufficient  to  prove  a  valuable  consideration.  Whether 
negotiable  promissory  notes  given  under  the  circumstances 
of  this  case  would  be  sufficient  or  not,  we  will  not  deter- 
mine, as  the  record  nowhere  shows  such  notes  to  have  been 
given.  It  is  in  evidence  that  notes  were  given  to  J.  D. 
Stone,  but  no  copy  is  set  out  nor  does  their  character  ap- 
pear. It  does  appear,  however,  that  Stone,  knowing  that  an 
attachment  was  about  to  be  levied,  hurriedly  sells  these  goods 
to  Starkey,  who  knew  but  little  or  nothing  about  the  business 
— ^the  alleged  purchase  being  made  in  the  afternoon  or 
night  of  July  26th,  and  the  notes  given  at  that  time, 
while  the  invoice  was  made  afterwards.  No  reason  is 
given  why  the  invoice  was  not  made  before  the  sale,  but  it 
is  apparent  that  the  reason  was  the  fear  of  Woodruff's  cred- 
itor*, and  the  testimony  tends  to  show  that  there  was  suf- 
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ficient  under  the  circumstances  to  put  Starkey  upon  in- 
quiry. The  question  of  a  bona  fide  purchase  has  been 
before  this  court  a  number  of  times. 

In  Gregory  v.  Whedcm,  8  Neb.,  377,  it  is  said:  "In 
order  to  constitute  a  person  a  bona  fide  purchaser  he  must 
have  parted  with  something  that  is  valuable  upon  th^,  faith 
of  his  purchase  before  he  had  notice  of  any  prior  right  or 
equity;"  and  in  Savage  v.  Hazard,  11  Id.,  327,  it  is  said, "  to 
constitute  a  bona  fide  purchase  for  a  valuable  consideration,  it 
must  be  without  notice,  and  with  the  money  actually  paid." 
In  both  of  these  cases  the  purchasers  had  given  their  prom- 
issory notes,  but  the  sales  were  held  to  be  invalid.  The 
rule  is  well  settled  that  the  burden  of  proving  a  valuable 
consideration  is  upon  the  purchaser  when  proof  of  that  fact 
becomes  necessary  to  his  protection  ag:unst  either  creditors  or 
subsequent  purchasers.  1  Am.  Leading  Cases  (4th  Ed.),  53. 
Battle  V.  Jones,  2  Ala.,  314.  Abbott's  Trial  Ev.,  448-9 
and  cases  cited  in  notes.  This  Starkey  has  failed  to  do.  It 
is  stated  in  the  defendant's  brief  that  it  devolves  upon  the 
plaintiff  to  show  that  the  traflsactious  between  Woodruff 
and  Stone,  and  Stone  and  Starkey,  were  fraudulent.  It  is 
a  fundamental  principle  that  fraud  is  never  presumed — 
that  is,  when  a  sale  is  alleged  to  be  fraudulent  as  to  credit- 
ors it  devolves  on  the  party  alleging  the  fraud  to  prove  it 
But  the  pi*oof  of  fraudulent  intent  need  not  extend  beyond 
the  vendor  and  vendee.  The  question  as  to  a  purchase 
from  a  fraudulent  vendee  is  whether  or  not  he  acted  in 
good  faith.  If  he  did,  he  is  protected.  If  he  did  not  so 
purchase,  the  goods  in  his  hands  are  still  liable  for 
the  debts  of  the  real  owner.  That  is,  the  goods  in  the 
hands  of  the  fraudulent  vendee  were  liable  for  the  vendor's 
debts.  Therefore,  if  one  purchase  with  notice  of  the  ven- 
dee's title,  or  have  facts  sufficient  to  put  him  upon  inquiry, 
he  takes  merely  the  title  possessed  by  the  vendee.  There 
may,  however,  be  an  intent  also  on  the  part  of  such  pur- 
chaser to  defraud  or  aid  in  defrauding  the  creditors  of  the 
19 
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vendor  which  may  be  proved  to  show  his  want  of  good 
faith.  The  testimony  in  this  case  fails  to  show  that  Star- 
key  was  a  bona  fide  poichaser,  and  therefore  ^ititled  to 
protection,  and  for  that  reason  the  judgment  must  be  re- 
versed. As  there  most  be  a  new  trial  in  this  case,  we  de- 
sire to  say  that  the  cross-examination  of  both  Stone  and 
Starkey  was  too  much  restricted.  In  cases  of  this  kind  the 
facts  can  only  be  ascertained  by  a  full  examination  of  the 
witnesses.  Then,  too,  the  very  large  number  of  objections 
interposed  by  the  attorneys,  almost  in  the  same  form  to  all 
questions,  seem  co  liave  been  unnecessary.  It  is  the  duty 
of  an  attorney  to  protect  the  rights  of  his  client  by  proper 
objections  and  exceptions;  but  this  does  not  authorize  nor 
require  continued  and  persistent  objections  to  proper  and 
competent  testimony.  The  judgment  of  the  district  court 
is  reversed  and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 

Cobb,  J.  concurs. 

Lake,  Ch.  J.,  dissenting. 

This  cause  comes  here  from  Saline  county.  The  action 
in  the  court  below  was  brought  by  the  defendant  in  error 
to  I'ecover  damages  for  an  alleged  wrongful  seizure  by  the 
plaiutiff  in  error  of  a  portion  of  his  stock  of  goods  imder 
an  ordei'  of  attachment. 

The  order  of  attachment  was  issued  to  the  plaintiff  in 
error,  as  sheriff,  at  the  suit  of  Samuel  P.  Fai^ngtcm,  et  oL 
V.  Francis  M,  Woodruff,  who  a  short  time  l)efore  had  been 
engaged  in  the  mercantile  business  in  Friendville,  in  said 
county,  and  from  whom  the  defendant  in  error  had,  medi- 
ately, obtained  the  goods  in  question.  The  intervening 
purchaser  from  Woodruff  was  J.  D.  Stone,  who  was  one 
of  his  creditors.  The  defendant  in  error  was  in  possession 
of  the  goods  when  the  attachment  was  levied,  and  he 
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claimed  to  own  them  under  a  sale  from  Stone-  The  de- 
fentie  interposed  was  that  the  defendant's  title  had  been 
obtained  in  fraud  of  Woodruff's  creditors,  and  that  the 
goods  were  therefore  attachable,  as  belonging  to  him,  in 
satisfaction  of  their  demands.  The  jury,  however,  found 
otherwise,  and  judgment  was  rendered  accordingly.  The 
only  question  for  present  consideration  is  simply  whether 
the  verdict  is  supported  by  the  evidence. 

If  we  were  dealing  only  with  the  sale  from  Woodruff  to 
Stone,  if  the  verdict  rested  on  that  alone,  it  is  quite  proba- 
ble it  could  not  be  sustained.  For  although  Stone  doubt- 
less had  for  one  object,  in  making  the  purchase,  the  pay- 
ment of  his  own  small  demand  against  Woodruff,  I  think 
the  evidence  shows  beyond  all  reasonable  doubt  that  he  had 
the  further  object  of  unjustly  benefiting  himself  at  the  ex- 
peui*e  of  Woodruffs  creditors,  by  getting  his  stock  of  goods 
for  several  hundred  dollars  less  than  they  were  really 
worth,  and  to  that  extent,  if  not  altogether,  defeat  them  in 
the  collection  of  their  claims.  These  claims  were  pressing 
upon  Woodruff,  and  Stone  knew  it;  they  amounted  to 
about  four  thousand  dollars.  The  goods  transferred  to 
Stone,  as  Woodruff  testified,  were  worth  about  thirty-eight 
hundred  dollars,  and  the  book  accounts  about  one  thou- 
f^nil  dollars  more.  Stone  paid  for  them  both  two  thou- 
mm\  dollars  by  the  satisfaction  of  his  own  demand  of  about 
three  hundred  dollars,  and  his  four  promissory  notes,  three 
for  five  hundred  dollars  each,  payable  in  six,  twelve,  and 
eighteen  months,  and  one  for  about  two  hundred  dollars, 
jmyalile  in  two  years  without  interest.  This  was  clearly  a 
fraudulent  transaction,  and  voidable  at  the  suit  of  Wood- 
rutf  ^'^  creditors. 

But  was  the  defendant  in  error  aware  of  the  fraudulent 
character  of  Stone's  title  when  he  took  it?  In  other  words, 
did  he  know  that  one  of  Stone's  objects  in  buying  the  stock 
waa  to  defeat,  hinder,  or  delay  Woodruff's  creditors  in  the 
*t>lWfion  of  their  claims?     Or  rather,  as  the  question  is 
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presented  to  this  court,  can  the  refusal  of  the  jury  to  so  find 
on  the  evidence  before  them  be  sustained?  I  think  it  can 
and  should  be. 

It  is  a  principle  of  universal  recognition  that  in  the  ab- 
sence of  proof  firaud  is  never  to  be  presumed.  Therefore, 
if  the  right  of  a  parly  in  a  suit  depends  upon  the  estab- 
lishment of  fraud  in  another,  he  must  prove  it  in  order  to 
succeed.  The  burden  of  proof  is  on  him  whose  success 
depends  on  showing  the  fraud.  Clark  et  al.  v,  Tennaniy 
6  Neb.,  549.     3  Waifs  Actions  and  Defenses,  445,  §  12. 

Such  being  the  law  by  which  the  case  is  to  be  judged, 
what  is  the  evidence  to  which  it  is  to  be  applied?  Con- 
ceding that  Stone  was  a  fraudulent  purchaser,  all  that  was 
shown  beyond  this  was  simply  that  the  defendant  in  error 
had  resided  in  Friendville  about  one  year  before  he  pur- 
chased the  goods,  during  which  time  he  had  been  in  the 
employ  of  Stone  or  hiaf  son,  running  a  flour  and  feed  store 
at  sixteen  dollars  per  month  and  board.  Before  going  to 
Friendville  he  had  lived  in  Hamilton  county  about  three 
years,  working  in  his  brother's  mill.  This  is  all  that  was 
shown  of  Starkey's  antecedents,  and  nothing  whatever  as 
to  his  financial  ability  or  standing. 

Stone,  after  his  purchase  from  Woodruff,  had  run  the 
store  about  twenty  days  when  he  proposed  to  sell  out  to 
Starkey.  He  had  endeavored  to  sell  to  other  parties.  Fi- 
nally Starkey  concluded  to  purchase  on  the  terms  offered 
him,  which  were  the  payment  of  twenty-five  hundrefl  dol- 
lars for  the  stock  then  on  hand,  for  which  he  gave  his 
promissory  notes  payable  in  six,  twelve,  eighteen,  and 
twenty-four  months,  all  except  the  first  being  without  in- 
terest. This  sale  was  completed  and  Starkey  in  possession 
of  the  goods  before  the  attachment  was  levied.  It  is  not 
shown  that  before  the  levy  of  this  attachment  Starkey  knew 
or  had  reason  to  believe  that  Woodruff  was  in  embarrassed 
circumstances,  or  even  that  he  had  a  single  ci^editor  in  the 
world.    The  stock  so  purchased  by  Starkey  invoiced  be- 
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tween  twenty-seven,  and  twenty-eight  hundred  dollars. 
Surely  there  is  nothing  in  all  this  tending  in  the  least  de- 
gree to  impeach  the  motives  of  Starkey  in  making  the  pur- 
chase, or  that  evinces  a  purpose  to  aid  in  defrauding  the 
creditors  of  Woodruff. 

But  there  is  one  other  item  of  evidence  which  seems  to 
be  the  chief  reliance  of  the  plaintiff  in  c  rr  »r  to  show  bad 
faith  on  the  part  of  Starkey.  It  is  found  in  the  deposition 
of  Woodruff,  taken  in  the  jail  in  the  city  of  Chicago,  where 
he  was  then  confined  at  the  instance  of  the  plaintiff  in 
error,  presumably — although  this  is  not  clear — ^for  alleged 
dishonesty  in  contracting  the  debt  on  which  the  attachment 
issued. 

It  -seems  that  Woodruff,  after  his  sale  to  Stone,  was  in 
the  habit  of  being  about  the  store,  and  rooming  there. 
This  was  continued  for  awhile  after  the  sale  to  Starkey, 
and  after  the  service  of  the  order  of  attachment  in  this  case. 
In  his  examination  on  behalf  of  the  plaintiff  in  en  or. 
Woodruff  was  asked  whether  Starkey  objected  to  his  being 
there,  and  answered  that  he  did.  To  the  question  "What 
objection  did  he  make,  if  any?''  he  answered,  "If  I  can 
state  just  what  he  said — he  said  that  it  would  let  the  cat 
out  of  the  bag,  or  give  the  thing  away,  and  that  thel^  would 
more  parties  attach." 

This  is  all,  and  I  think  that,  even  if  it  were  not  contra- 
dicted, it  falls  far  short  of  showing  fraud  in  Starkey's  pur- 
chase. If  the  phrase,  "  let  the  cat  out  of  the  bag,"  or  "  give 
the  thing  away  "  were  really  used,  what  was  meant  by  it  is 
merely  conjectural.  It  is  not  at  all  clear  that  Woodruff 
himself  knew  what  idea  was  intended  to  be  conveyed  by 
it,  for  on  cross-examination  on  this  point,  he  says : 

Q.  You  say  that  Mr.  Starkey  objected  to  your  being 
in  the  store? 

A.     Yes,  sir. 

Q.  You  say  his  objection  was  that  it  would  let  the  cat 
out  of  the  bag ;  what  did  he  mean  by  that  ? 
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Objected  to,  and  not  answ««d. 

Q.  Do  vou  know  anything  about  what  he  meant  by 
that? 

A.     I  had  an  idea. 

Q.  You  don't  know ;  yoa  had  no  conversation  with  him 
about  it? 

A.    No. 

Q.     You  know  nothing  further  than  that? 

A.     No. 

But  while  Starkey  admits  he  told  Woodruff  that  he  did 
not  want  him  about  the  store,  he  denies  that  he  made  use 
of  the  words  "let  the  cat  out  of  the  bag/^  or  "give  the 
thing  awaj.'^  And  there  being  but  these  two  witnesses  as 
to  what  was  said,  tbe  jury  might  well  have  concluded  that 
no  such  language  was  used,-especiallv  so  after  Woodruff's 
admission  that  he  had  consented  to  give  his  testimony  for 
the  plaintiffs  in  error  while  in  jail,  under  the  promise 
"that  Mr.  Farrington  would  try  and  get  him  out''  Star- 
key  says,  in  his  testimony  on  this  subject,  "  I  told  him  I 
didn't  want  him  there  because  it  would  make  people  think 
he  had  an  interest  in  there,  and  they  wquld  come  U|H)n 
me."  That  he  had  such  apprehension  of  the  tendenc}*  of 
Woodruff's  presence  in  the  store,  and  so  stated  to  him, 
after  learning  by  the  levy  of  one  attachment  that  he  was 
really  indebted,  and  that  the  goods  were  being  treated  by 
his  creditors  as  still  belonging  to  him,  are  not  very  remark- 
able, nor  inconsistent  with  the  utmost  good  faith  on  his 
part  And  Starkey  says  further  of  Woodruff's  reputed 
ownership,  that  about  two  days  before  he  bought  the  goods 
he  saw  Woodruff  at  the  store  one  evening,  and  said  to  him, 
^' Frank,  there  b  a  good  deal  of  talk  around  town  about 
your  having  an  interest  in  this  store,  and  I  want  to  know 
about  it ;  and  he  says,  'Jake,  I  don't  want  any  such  talk,  I 
have  no  interest  in  here.'"  This  inquiry  was  very  natural, 
and,  as  I  think,  shows  no  fraud  on  his  part.  He  saw 
Woodruff  still  about  the  store,  and  heard  people  suggesting 
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tliat  he  still  had  an  interest  in  it,  although  Stone  was  the 
ostensible  owner.  Under  these  circumstances,  being  well 
acquainted  with  Woodruff,  ordinary  inquisitiveness,  even 
if  he  had  no  thought  of  purchasing  the  goods,  would  doubt- 
less have  prompted  the  inquiry.  Woodruff,  however,  as- 
sured him  that  he  had  no  interest  there,  and  he  doubtless 
l>elieved  it.  And  even  as  to  this  supposed  interest  which 
Starkey  had  heard  talked  of,  there  is  not  a  particle  of  evi- 
dence that  he  believed,  or  had  any  reason  to  believe  it  was 
fraudulent  as  to  creditors,  for,  as  before  stated,  it  is  not 
.shown  that  he  knew  until  after  the  attachment  was  levied, 
that  Woodruff  had  any  creditors. 

After  a  careful  consideration  of  the  evidence,  I  am  en- 
tirely satisfied  that  as  to  the  defendant  in  error  it  is  not 
sufiScient  to  overcome  the  legal  presumption  of  innocence 
to  which  he  is  entitled,  and  to  b^et  a  belief  in  a  reasona- 
ble mind  that,  in  making  the  purchase,  he  committed  a 
fraud.  At  all  event3,  it  is  clearly  not  such  ^  will  justify 
this  court  in  saying  that  a  jury  of  twelve  men,  sustained  by 
the  judgment  of  the  trial  judge,  were  manifestly  wrong  in 
fintling  it  was  not.  Therefore  the  verdict  should  be  sus- 
tained, and  the  judgment  affirmed. 


iSo  m 

John  McAlister,  plaintiff  in  error,  v.  Lancaster  jiri^l 

County  Bank  et  al.,  defendants  in  error.  '-^  ^*^' 

1.  Insane  Defendants:    ouabdianof.    The  general  gaardian 

of  an  insane  defendant  is  anthorized,  and  it  is  his  duty  when 
dnly  notified,  to  appear  in  court  and  defend  for  his  ward. 

2, :    JUBisDicnoN:   judgment.    A  court,  by  the  service  of 

its  summons,  acquires  jurisdiction  of  the  person  of  an  insane  de- 
fendant; and  the  failure  to  appoint  a  guardian  ad  litem  when  the 
general  guardian  fails  to  appear  and  defend  does  not  render  the 
judgment  either  void  or  voidable.  It  is  at  most  only  erroneous, 
for  which  the  appropriate  remedy  is  by  proceedings  in  error,  and 
not  by  an  original  action  to  vacate  the  judgment. 
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Error  to  the  district  court  for  Lancaster  county.  Heard 
below  before  Pound,  J. 

Brovm  &  Ryan  Brothers^  for  plaintiff  in  error. 

J,  B.  Webster  J  for  defendant  in  error. 

Lake,  Ch.  J. 

This  is  a  petition  in  error  from  Lancaster  county.  The 
object  of  the  action  in  the  court  below  was  to  have  a  judg- 
ment of  foreclosure  and  conveyances  of  the  mortgaged 
premises  thereunder  set  aside  and  held  for  naught  as  to 
the  plaintiff,  who,  at  the  time  of  the  foreclosure  proceed- 
ings, was  the  owner  of  the  fee.  The  theory  of  the  plain- 
tiff's claim  to  this  relief  is,  that  the  judgment  in  question 
is  void  for  having  been  rendered  on  default  and  while  he 
was  under  the  disability  of  insanity. 

The  record  shows  that  the  plaintiff's  disability,  and  that 
he  was  under  guardianship,  were  known  and  observed  in 
bringing  the  action.  Accordingly,  both  he  and  his  guardians 
were  duly  notified  by  the  service  of  a  summons  upon  them. 
But  they  made  no  appearance,  nor  >vas  a  guardian  od  litem 
appointed,  and  in  due  time  their  defaults  were  entered,  fol- 
lowed by  a  judgment  of  foreclosure  in  the  usual  form. 

Counsel  for  the  plaintiff  seem  to  suppose  that  the  rule 
respecting  the  jurisdiction  of  courts  to  render  judgments 
against  insane  persons  is  the  same  as  that  which  governs  in 
the  case  of  infant  defendants;  and  that  the  court  having 
proceeded  without  the  appointment  of  a  guardian  ad  Utemy 
and  an  answer  by  him,  the  judgment,  if  not  void,  is  at  least 
voidable.  If  this  were  so,  the  plaintiff  would  probably  be 
entitled  to  a  cancellation  of  the  judgment  and  of  the  sales 
made  under  it,  upon  just  and  equitable  terms. 

But  in  this  supposition  counsel  labor  under  a  mistake. 
The  court  by  its  process  acquired  jurisdiction  of  the  plain- 
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tiff,  and  although  the  want  of  an  answer  by  a  guardian  for 
the  snit  may  have  rendered  the  judgment  erroneous,  it  is 
neither  void  nor  voidable.  Freeman  on  Judgments,  152. 
It  was  the  duty  of  the  general  guardians  of  the  plaintiff  on 
l>eing  summoned  to  appear  and  defend  their  ward's  inter- 
ests* Sec.  32,  ch.  34,  Comp.  Statutes.  Having  failed  to 
do  so,  however,  the  court  might  have  appointed  a  guardian 
specially  for  that  suit,  and  reqjiired  of  him  an  answer  put- 
ting in  issue  the  allegations  of  the  petition.  Such,  doubt- 
less, would  have  been  good  practice,  and  perhaps  the  safer 
course.  But  whether  the  failure  of  the  court  to  make  such 
ap{K)intment  and  proceeding  to  judgment  without  an  an- 
swer were  even  erroneous,  it  is  not  now  proper  to  decide. 

In  this  connection  it  may  be  well  to  observe  that,  in  the 
ca^e  of  minor  defendants,  it  is  expressly  provided  that  de- 
fense "must  be  made  by  a  guardian  for  the  suif  Civil 
Code,  §  38.  In  some  states,  as  in  Ohio  for  instance,  there 
are  similar  provisions  of  statute  respecting  insane  persons,. 
but  we  have  none  here.  In  the  case  of  Sturgea  v.  Long^ 
worfhy  1  Ohio  State,  554,  it  was  held  to  be  the  duty  of  the 
court,  in  the  absence  of  such  a  statute,  to  appoint  a  guardian 
ad  litem  for  insane  defendants.  And  in  Johnson  v.  Pome^ 
roy,  31  Ohio  State,  247,  it  was  held,  in  effect,  that  although 
it  was  the  duty  of  courts  to  appoint  guardians  ad  litem  for 
defendants  shown  to  be  insane,  the  failure  to  do  so  was 
only  an  irr^ularity,  not  in  the  least  affecting  their  power 
to  render  binding  judgments  against  them.  No  case  has 
been  brought  to  our  notice  which  supports  the  theory  of  the 
plaintiff. 

According  to  our  view  of  the  law  on  this  subject,  if  there 
be  any  defect  in  the  foreclosure  judgment,  it  is  not  jurisdic- 
tioniil,  but  at  most  only  such  as  may  be  corrected,  and  the 
plaintiff's  rights  fully  secured,  by  proceedings  in  error,, 
whieh  in  such  case  is  the  only  remedy. 

Judgment  affirmed. 
All  of  the  judges  concur. 
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Julia  A.  Garland,  appellant,  v.  Henry  E.  Wells 


1.  Fraud:  pbincipal  and  aqekt.  Evidence  reyiewed, and  JTipId, 
That  the  principal  had,  as  against  an  innocent  puichafier,  ratified 
the  frandulent  act  of  her  agent. 

■2.    :   .    If  the  owner  of  land  deliver  to  his  agent  a  deed 

thereof,  executed  in  blank  as  to  the  grant«e,  with  express  or  im- 
plied authority  to  insert  the  name  of  a  purchaser  and  perfect  the 
conveyance,  and  the  agent  does  so  in  good  faith,  the  title  will  be 
conveyed. 

3.    :   iNNOCByxPUBCHASEB.    And  i^  with  such  authority,  the 

agent  make  a  fraudulent  use  of  the  deed,  as  by  inserting  the 
name  of  a  grantee  and  delivering  it  to  him  without  considera- 
tion, for  his  own  benefit,  such  grantee  can  convey  a  good  title  to 
an  innocent  purchaser. 

4.    .    A  purchaser  with  notice  from  a  prior  purchaser  who  was 

entitled  to  protection  as  a  bona  fide  purchaser  without  notice,  is 
himself  entitled  to  protection  against  the  previous  eguitable 
claim,  which  was  invalid  as  against  his  grantor. 

Appeal  from  Lancaster  county.  Tried  below  before 
Pound,  J. 

8.  J.  Tiiftle,  for  appellant. 

W.  H.  SnelUnffj  for  appellees. 

Lake,  Cii.  J. 

This  case  comes  here  by  appeal  from  the  district  court 
for  Lancaster  county  dismissing  the  plaintiff's  petition. 
The  case  was  there  heard  on  its  merits. 

The  action  was  brought  by  Abigail  D.  Smith,  now  de- 
<«ased  (afterwards  revived  in  name  of  Julia  A.  Garland), 
to  have  a  chain  of  nominal  conveyances  of  a  tract  of  land 
from  her  to  the  defendant  McMurtry  set  aside,andthel^l 
title  thereto  confirmed  in  herself. 
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This  relief  was  sought  on  the  ground^  as  set  out  in  the 
petition^  that  in  the  year  1872,  said  Smith  then  living  in 
Quin<y,  Illinois,  having  intrusted  the  sale  of  the  land  to 
one  Sherwood,  as  her  agent,  then  a  resident  of  Linoolu, 
-sent  to  him  a  deed  thereof  in  fee  duly  executed  to  a  Mrs. 
Pooler,  of  St.  Joseph,  Mo.,  to  whom  Sherwood  had  by 
contract  sold  it.  That  instead  of  using  the  deed  as  intend- 
ed, Sherwood  fraudulently  erased  the  name  of  Mrs.  Pooler, 
the  grantee,  from  said  deed,  and  inserted  in  its  place  that 
of  Margarett  Andrews,  his  mother,  and  thus  changed,  had 
it  entered  of  record  in  said  county  as  her  genuine  deed. 

That  thereupon  Sherwood  caused  Mrs.  Andrews,  who 
took  the  deed  without  consideration,  to  execute  two  mort- 
gages on  the  land  as  security  for  his  own  prior  obligations, 
Avhich  were  afterwards  foreclosed,  and  the  title  under  the 
-decree  formally  passed  ultimately  to  McMurtry. 

The  theory  of  the  petition  is,  that  the  deed  from  Mrs. 
Smith,  because  of  said  alteration,  was  absolutely  void,  and 
that  the  grantees  under  it  took  nothing  thereby.  And  this 
doubtless  would  be  true  if  the  petition  were  sustained  by 
the  evidence.  It  is  also  alleged  in  the  petition  that  Mc^ 
Murtry  and  those  under  whom  he  claims  took  the  land 
with  full  knowledge  of  Mrs.  Smith's  right  to  it. 

But  McMurtry  in  his  answer  denies  that  Sherwood  al- 
tered said  deed,  and  alleges  the  fact  to  be  that  Mrs.  Smith 
executed  the  deed  in  blank  as  to  a  grantee,  and  sent  it  in 
that  condition  to  him  with  authority  to  insert  the  name  of 
the  purchaser,  whoever  he  might  be,  and  that  he  accord- 
ingly filled  in  the  name  of  Mrs.  Andrews,  to  whom  he 
finally  made  the  sale. 

The  finding  of  the  court  below  on  the  issues  being  gen- 
eral, we  do  not  know  the  precise  ground  of  the  judgment. 
Under  the  evidence,  however,  it  might  well,  we  think,  have 
been  that  the  defendants  in  the  chain  of  conveyances,  or 
some  of  them  at  least,  were  entitled  to  protection  as  inno- 
cent purchasers,  no  alteration  of  Mrs.  Smith's  deed  having 
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been  shown.  Or  it  might  have  been  that  Mrs.  Smith, 
knowing  full  well  the  use  to  which  Sherwood  had  put  her 
deed,  had,  by  her  long  silence  and  failure  to  repudiate  it, 
acquiesced  therein,  and  was  consequently  estopped  from 
complaining. 

Looking  to  the  evidence,  we  j5nd  that  there  is  none  to 
the  effect  that  Sherwood  changed  the  name  of  the  grantee. 
Mrs.  Smith  herself  says  her  *^best  impression  is  that  there 
was  no  grantee  named  in  the  deed."  This  is  really  all  the 
light  given  us  on  this  particular  branch  of  the  case,  except 
the  circumstance  of  a  total  want  of  evidence  to  show  an 
erasure  of  the  grantee's  name. 

It  is  true  that  shortly  after  the  deed  was  sent  to  Sher- 
wood,  Mrs.  Smith  was  informed  by  letters  from  him  that 
he  had  contracted  to  sell  the  land  to  Mrs,  Pooler,  and  from 
this  she  was  doubtless  led  to  believe  that  the  deed  would 
go  to  her.  But  there  is  not  a  particle  of  evidence  to  show 
that,  at  the  time  the  deed  was  executed,  Mrs.  Smith  had 
ever  heard  of  Mrs.  Pooler,  so  it  is  impossible  that  she  could 
have  intended  her  as  the  grantee.  Indeed  it  is  reasonably 
certain,  from  all  the  facts  and  circumstances  disclosed,  that 
Mrs.  Smith  not  only  had  no  particular  person  in  view,  but, 
having  full  confidence  in  Sfiierwood's  judgment  and  int^- 
rity,  she  left  it  entirely  to  him  to  select  a  purchaser,  insert 
his  name  in  the  deed,  and  deliver  it  upon  the  terms,  as  to 
price  and  payment,  she  had  given  him. 

That  Mrs.  Smith  must  have  known  of  the  use  made  of 
her  deed  very  soon  after  its  delivery  to  Mrs.  Andrews,  and 
some  six  years  before  she  brought  this  action,  is^  evident 
from  at  least  one  of  the  letters  written  by  Sherwood  to  her, 
attached  to  her  deposition.  This  letter  was  sent  to  her 
from  Colorado  in  September,  1874,  where  Sherwood  then 
lived.  In  it  he  says:  "Dear  Madam — ^Your  favor  of  1st 
inst.  was  duly  received.  Now  if  you  knew  the  circum- 
stances in  which  I  was  placed  one  year  ago  by  the  rascality 
of  other  parties,  you  would  not  think  so  bad  of  me.     I  will 
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^'  now,  that  I  don't  (or  did  not  intend)  to  wrong  you  of  one 
cent,  and  when  the  deed  was  transferred  Mre.  Andrews 
-expected  the  money  from  her  brother  without  fail,  but  it 
did  not  come.  Mrs.  Andrews  is  as  old  as  you  are,  and  a 
member  of  the  Methodist  church.  And  for  myself,  if  you 
or  any  one  else  can  find  a  black  spot  in  my  character  before 
the  Ist  day  of  July,  1873  (the  deed  was  delivered  to  Mrs. 
Andrews  on  the  5th  of  that  month),  I  am  willing  to  go  to 
the  bottomless  pit  Now,  you  shall  have  all  of  your  money 
for  your  land  in  a  very  short  time  if  I  am  let  alone,  as 
I  am  in  the  mining  business  and  my  lessees  have  just  struck 
it  rich.  *  *  *  *  Now,  please  write  to  me  how  long 
you  will  wait  for  the  whole  amount,  and  if  you  will  receive 
it  in  small  amounts  provided  I  cannot  raise  the  whole 
■amount  at  the  same  time.  Now,  if  you  publish  our  pro- 
ceedings, or  if  it  is  known  in  this  town,  I  cannot  do  any- 
thing for  the  support  of  my  dear  family  or  the  liquidation 
-of  your  debts.  I  am  not  the  rascal  you  take  me  for,  al- 
though you  have  reason  to  think  so." 

We  have  not  the  letter  of  Mrs.  Smith  to  which  this  was 
an  answer,  nor  her  reply,  if  she  made  one*  Mrs.  Smith 
.says  much  of  the  correspondence  between  them  on  this  sub- 
ject was  destroyed.  It  is  evident,  however,  from  this  let- 
ter that  Mrs.  Smith  had  censured  him  severely  for  the  dis- 
position he  had  made  of  her  land,  and  was  pressing  him 
for  payment  of  the  price.  It  is  pretty  certain,  too,  that 
Mrs.  Smith  then,  and  for  years  afterward,  as  evidenced  by 
her  delay,  looked  only  to  Sherwood  for  the  consideration 
^f  her  deed.  Otherwise,  why  did  she  permit  the  sale  under 
the  decree  of  foreclosure,  and  the  subsequent  conveyances, 
which  it  is  now  sought  to  have  set  aside,  to  be  made  with- 
out an  effort  to  prevent  them?  Under  this  state  of  the 
proof,  there  can  be  no  doubt  that  Mrs.  Smith  should  be 
held  to  have  ratified  the  delivery  of  the  deed  to  Mrs.  An- 
drews, even  though  she  intended  it  for  Mre.  Pooler,  and 
that  the  plaintiff  should  now  be  estopped  from  questioning 
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its  validity  as  to  the  defendants,  who^  it  is  clearly  shown^ 
invested  their  money  on  the  faith  of  it 

And  even  aside  from  this  delay  and  ratification,  we  think 
the  plaintiff  should  fail.  Mrs.  Smith  intrusted  this  deed 
to  her  agent  with  an  implied  authority,  if  not  express,  ta 
insert  the  name  of  a  grantee  in  blanks  left  for  that  purpose, 
and  deliver  it  The  agent  did  so,  and  although  he  may 
have  betrayed  the  confidence  reposed  in  h:m,  and  doubtless 
did  so  by  using  the  deed  for  his  own  benefit,  thus  render- 
ing it  clearly  voidable  as  to  Mrs.  Andrews,  it  was  good  as 
to  purchasers  under  her  without  knowledge  of  the  fraud. 
And  the  deed  was  voidable  as  to  Mrs.  Andrews,  not  be- 
cause of  any  want  of  authority  in  Sherwood  to  fill  in  the 
name  of  a  real  purchaser  and  deliver  it  thus  perfected,  but 
because  of  the  fraud  in  delivering  it  without  consideration,, 
and  for  an  evil  purpose. 

Although  there  is  some  conflict  in  the  decisions,  the  cur- 
rent of  the  more  modem  of  them  plainly  is  to  the  effect, 
that  if  the  owner  of  land  deliver  to  his  agent  a  deed  there- 
of executed  in  blank  as  to  the  grantee,  with  authority, 
either  express,  or  implied,  to  insert  the  name  of  a  purchaser 
and  perfect  the  conveyance,  and  he  does  so  in  good  faith, 
the  title  will  be  conveyed.  Drury  v.  Foster,  2  Wall.,  24. 
VanEtia  v.  Evenson,  28  Wis.,  33  (9  Am.  Repts.,  486). 
Schintz  V.  McMnamy,  33  Wis.,  299.  JPYcM  v.  Stagg,  52 
Mo.,  534  (14  Am.  Repts.,  435).  ■  Swartz  v.  Ballou,  47  la., 
188  (29  Am.  Repts.,  470).  And  it  follows  from  this  that 
if  the  agent  with  such  authority,  make  a  fraudulent  use  of 
the  deed  intrusted  to  him,  as  by  inserting  the  name  of  a 
grantee  and  delivering  it  to  him  without  consideration,  and 
for  his  own  benefit,  such  grantee  can  convey  a  good  title  to 
an  innocent  purchaser. 

It  is  probably  true  that  McMurtry  was  informed  that 
Mrs.  Smith  still  made  some  claim  to  the  land  when  he- 
bought  it,  or  rather,  before  he  had  paid  the  whole  of  the  con- 
sideration.    But  even  this  cannot  prejudice  him  for  the 
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reafiOD  that  he  derived  his  title  through  persons  who  were 
doubtless  innocent  purchasers.  Neither  Wood  nor  Geis- 
inger  bad  any  notice  whatever  of  Mrs.  Smith's  claim» 
McMurtry,  therefore,  is  within  the  rule  that  "a  purchaser 
with  notice  from  a  prior  purchaser,  who  was  entitled  to 
protection  as  a  bona  fide  purchaser  without  notice,  is  him- 
self entitled  to  protection  against  the  previous  equitable 
c'laiD],  which  was  invalid  as  against  his  grantor .''  3  Waifs 
Actions  and  Defenses,  474.  For  these  reasons  the  judg- 
ment must  be  sustained. 

Judgment  afpiemed. 

The  other  judges  concur. 


Alexander  Scott,  appellant,  v.  John  McGuiee  bt 
AL.,  appellees. 

Removal  of  County  Seat:  injunction.  There  was  an  elec* 
tioTi  on  the  question  of  re-location  of  a  county  seat,  which 
resu  I  ted  in  favor  of  the  proposition.  An  action  was  then  brought 
to  ei\join  county  officers  from  removing  their  offices,  etc.,  to  the 
place  selected,  on  grounds  which  would  have  been  available,  if 
at  all,  in  a  contest  of  the  election,  under  the  statute.  Heldy 
That  the  action  would  not  lie. 

Appeal  from  Wayne  county.     Heard  below  before 
Barnes,  J. 

Andrew  Bemns,  for  appellant. 

Britton  &  Northrop,  for  appellees. 

Lake,  Ch.  J. 

This  is  an  appeal  from  Wayne  county.     The  action  was 
brought  by  the  appellant  to  have  the  defendants — the  board 
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of  county  commissioners— enjoined  "from  removing  the 
county  seat  of  said  county,  *  *  *  or  any  of  the  county 
offices  or  county  records  or  papers'*  from  the  town  of  La- 
Porte  to  the  town  of  "Wayne,  "and  from  holding  any 
»  meetings  at  the  said  town  of  Wayne,  or  any  other  place 
except  at  the  said  town  of  LaPorte,'*  etc. 

It  appears  from  the  petition  that  an  election  had  been 
called  and  held  in  said  county  on  the  question  of  the  re- 
moval of  the  county  seat  from  LaPorte  to  the  town  of 
Wayne.  Although  the  result  of  that  election  is  not  defi- 
nitely alleged,  enough  is  stated  to  show,  inferentially,  that 
it  was  in  fevor  of  Wayne. 

Several  questions  were  discussed  by  the  respective  coun- 
sel, which  would  have  been  pertinent  if  this  were  a  case  of 
contest  under  the  statute  to  have  the  declared  result  of  the 
election  vacated,  but  are  wholly  immaterial  to  this  issue, 
and  we  shall  not  notice  them  except  perhaps  incidentally. 
This  action  is  m  no  sense  an  election  contest  between  these 
rival  towns,  as  the  parties  litigant,  the  whole  frame  of  the 
petition,  and  the  prayer  for  relief  plainly  and  most  conclu- 
sively show.  Such  a  contest,  although  it  must,  under  the 
election  law  of  March  Ist,"  1879  [Comp.  Stat.,  Ch.  26],  he 
brought  in  the  district  court,  is  essentially  a  legal  remedy. 
The  desired  object  in  such  a  case  is  to  have  the  declared 
result  of  the  election  vacated.  This,  however,  cannot  be 
reached  by  an  order  of  injunction  restraining  county  officers 
from  removing  their  offices  to  the  re-located  county  seat, 
and  transacting  business  there,  but  by  a  judgment  formally 
setting  aside  the  result  arrived  at  and  declared  by  the  can- 
vassers of  the  votes  cast  at  the  election,  in  an  a(;tion  brought 
to  contest  it.  Such  an  injunction  would  eomi^el  a  viola- 
tion by  these  officers  of  a  positive  command  of  the  statute 
(Sec.  9,  Art.  III.,  Ch.  17,  Comp.  Stat),  that  on  the  re- 
location of  the  county  seat,  they  "forthwith  remove  their 
respective  offices,  and  all  county  records,  papers,  and  prop- 
erty in  their  offices  or  charge  to  the  place  where  said  county 


r 


JULY  TERM,  1883.  305 

Scott  v.  McGtdre. 

seat  shall  have  been  re-located,"  a  severe  penalty  being 
provided  in  case  of  a  refusal  to  do  so.  This  is  a  valid  en- 
actment which  the  courts  have  no  right  to  disregard  by 
requiring  others  to  disobey  it. 

And  now  briefly  of  the  grounds  on  which  the  injunction 
was  asked.  It  matters  not  either  that  the  officers  in  charge 
of  the  polls  were  not  qualified,  or  neglected  their  duties; 
that  illegal  votes  were  cast;  or  that  unfair  and  perhaps 
illegal  influences  were  resorted  to  to  induce  the  electors  to 
favor  the  re-location.  If  all  or  any  of  these  things  on 
which  the  plaintifl^  relies  were  available  at  all,  it  was  only 
by  resorting  to  a  contest  under  the  statute,  and  not  by  way 
of  a  collateral  attack  in  an  action  against  the  county  com- 
missioners. 

In  his  attack  upon  the  decision  of  this  election,  theplain- 
tiflT  evidently  mistook  his  remedy.  He  seems  to  have 
thought  that  the  county  commissioners  had  some  power  and 
discretion  in  the  matter  of  removal  after  the  result  was 
announced,  when  in  fact  they  had  none  whatever.  After 
the  call  of  the  election  to  decide  the  question,  they  had  no 
more  to  do  with  it  than  any  other  of  the  electors.  They 
could  simply  vote  upon  the  proposition ;  that  was  all. 

It  is  very  clear  that  the  petition  states  no  facts  warrant- 
ing an  injunction  against  the  removal  of  the  offices,  etc.,  to 
the  new  county  seat,  and  that  the  demurrer  was  properly 
sustained. 

Judgment  affirmed. 

The  other  judges  concur. 

.   A  motion  for  rehearing  of  this  case  was  overruled. 
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August  Schoverling  et  Aii.,  appfjjiAnts;  v.  John 

KOVAB  ET.  AL.,  APPELLEES. 

Debtor  and  Creditor:  sale.  A  sale  by  one  member  of  an  in- 
solvent firm  of  his  individual  propertj  at  a  fairprice,  in  payment 
of  his  antecedent  personal  indebtedness,  without  any  secret  trust 
or  benefit  reserved  to  himself,  and  by  which  a  preferraice  is  given 
to  such  creditor  over  those  of  the  firm,  is  opposed  to  no  principle 
of  law,  and  will  be  upheld. 

Appeal  from  Colfax  county.  Heard  below  before 
George  W.  Post,  J. 

Phelps  &  Thomas,  for  appellants. 

J.  M,  McFarland  and  Geer  &  Reeder,  for  appellees. 

Lake,  Ch.  J. 

This  is  an  appeal  from  Colfax  county.  The  action  was 
brought  by  the  appellants,  who  ai'e  judgment  creditors  of 
one  John  Shorney  and  the  defendant  John  Kovar,  as  co~ 
paii:nei*s  under  the  name  of  Shorney  &  Kovar,  to  have  cer- 
tain real  estate  subjected  to  the  payment  of  their  judgment. 
The  land  in  controversy  formerly  belonged  to  Kovar,  and 
was  by  him  conveyed  to  the  defendant  Hakn  but  a  few 
days  before  the  recoveiy  of  the  judgment.  It  is  charged 
that  this  conveyance  was  fraudulent  as  to  the  creditors  of 
said  firm,  and  especially  so  as  to  the  plaintiflfe.  But  the 
court  below  found  otherwise,  and  the  question  is  brought 
here  for  review. 

To  this  charge  of  fraud  the  defendants  all  oppose  a  gen- 
eral denial.  In  addition  to  this,  the  defendant  Hahn  an- 
swers that  at  the  time  of  the  conveyance  Kovar,  who  is  his 
son-in-law,  was  justly  indebted  to  him  in  the  sum  of  four 
hundred  and  fifty  dollars,  together  with  about  ten  dollars 
of  interest  accumulated  thereon,  in  satisfiiction  of  which  he 
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took  the  land  in  good  faith.  To  this  point  the  evidence  in 
the  case  is  chiefly  directed. 

rrora  a  carefiil  reading  of  the  record  we  find  that,  al- 
though there  are  some  little  discrepancies  and  want  of  cer- 
tainty in  some  of  the  testimony  to  the  transaction,  justly 
attributable,  doubtless,  to  the  fact  that  the  witnesses  had 
but  a  very  imperfect  understanding  and  use  of  the  English 
language,  in  which  they  gave  it,  it  is  very  clear  as  to  Hahn 
at  least,  no  fraud  is  shown,  whatever  may  have  been  the 
design  of  Kovar  in  deeding  the  land. 

It  is  shown  by  an  abundance  of  testimony  that  early  in 
the  year  1881,  on  two  occasions,  Hahn  loaned  to  Kovar, 
in  all,  four  hundred  and  fifty  dollars,  for  which,  with  in- 
teiest  at  eight  per  cent,  he  was  still  indebted  when  the  deed 
was  made.  It  is  also  shown  by  the  testimony  of  three  or 
four  witnesses,  and  is  disputed  by  none,  that  when  the 
money  was  obtained,  and  several  times  afterwards  on  his 
attention  being  called  to  it  by  Hahn,  Kovar  promised  to 
give  him  security  for  the  loan  on  this  very  land.  For  some 
reasoiij  however,  the  matter  was  put  ofl*  from  time  to  time, 
and  nothing  done  about  it  until  after  the  firm  of  Shorney 
&  Kovar  had  become  embarrassed  and  unable  to  pay  their 
debts  J  when,  as  "the  shortest  way,*'  as  Kovar  says,  "to  sat- 
isfy the  claim,"  it  was  arranged  that  Hahn  should  take  the 
land  in  payment,  and  a  deed  was  made  accordingly. 

We  have  looked  in  vain  for  evidence  of  bad  faith  on  the 
part  of  Hahn  in  this  transaction.  Indeed  it  is  exceedingly 
doubtful  whether  even  as  against  Kovar  a  finding  of  fraud- 
nlont  intent  could  be  upheld.  If  the  value  of  the  land  had 
exceetkd  and  been  greatly  disproportionate  to  the  amount 
due  to  Hahn,  there  would  be  reason  for  saying  that,  as  to 
the  excess,  the  design  was  to  protect  it  for  Kovar^s  use 
againbl  the  claims  of  his  other  creditors.  But  no  such  dis- 
proportion is  shown.  The  amount  really  due  to  Hahn 
when  he  took  the  conveyance  was,  as  the  testimony  shows, 
$465,  while  the  value  of  the  land  did  not  exceed  $500  at 
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most.     Indeed^  according  to  a  decided  prepondemnce  of  the 
evidence^  the  land  was  not  worth  more  than  $450. 

Of  the  persons  who  testified  to  its  valae^  the  defendants 
Hahn  and  Kovar  placed  it  at  from  $450  to  $500;  and  the 
witnesses  Arnold  and  Dosiil,  who  were  disinterested,  at  just 
$450.  It  is  true  that  in  his  cross-examination  Kovar  seems 
to  give  assent  to  a  much  larger  valuation,  but  the  form  of 
the  question  put  to  him,  the  {>resent  tense  being  u^,  seems 
to  indicate  that  the  value  at  the  time  of  the  trial,  and  not 
a[t  the  time  of  sale,  which  was  a  year  before,  was  referred 
to.  The  valuation  given  by  these  witnesses  seems  to  have 
been  fair  and  satisfactory  to  the  plaintiff,  for  they  pro- 
duced no  testimony  against  it. 

We  have  here,  then,  as  between  these  parties,  clearly  es^ 
tablished,  a  sale  by  one  member  of  an  insolvent  firm  of  his 
individual  property,  at  a  &ir  price,  in  payment  of  his  an- 
tecedent personal  indebtedness,  without  any  secret  trust  or 
benefit  reserved  to  himself,  and  by  which  a  preference  is 
given  to  such  creditor  over  those  of  the  firm.  This  the 
debtor  had  a  right  to  do.  Such  a  disposition  of  property 
is  opposed  to  no  principle  of  law,  and  will  be  upheld. 
Crawford  v.  Kirksey,  55  Ala.,  282  (28  Am.  Repts;,  704), 
and  cases  there  cited.  A  debtor  who  is  unable  to  pay  all 
his  debts  has  an  undoubted  right  to  apply  his  means  to  the 
payment  of  such  of  them  as  he  sees  fit,  except  as  restricted 
by  our  present  assignment  law  [Compiled  Statutes,  1883,  p. 
812],  which  is  not  here  involved.  There  is  nothing  in  the 
record  which  calls  for  correction,  and  the  judgment  will  be 
affirmed. 

Judgment  affirmed. 
All  of  the  judges  concur. 
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?OMAN  J.  Walsh,  plaintiff  m  errob,  v.  Sarah 

BOGBRS,  DEFENDANT  IN  ERROR. 
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1.  County  Waxrants:    void.    WarrantB  iasaed  by  ooanty  com-  _"  ioi| 

misBioners  for  a  purpoee  not  within  their  joriadiction  are  Toid, 
and  do  not  bind  the  county. 

2.    :    PUBCHASE  OF.    Where  One  pnrchafle»what  pnrportB  and 

is  supposed  to  be  the  genuine  warrants  of  a  county,  but  which 
are  void  because  issued  without  authority,  the  purchaser,  upon 
discovering  their  true  character,  may  at  once  rescind  the  contract 
of  purchase,  and  reoover  the  price  paid  for  them. 

3.    .    And  in  order  to  recover  from  the  seller  the  price  paid 

for  them,  it  is  not  neeeasary  for  the.  purchaser  to  first  seek  their 
payment  from  the  county. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
4)elow  before  Pound,  J.  The  case  came  before  tliis  court 
in  1881,  being  reported,  12  Neb.,  28.  After  reversal  here, 
and  the  making  up  of  issues  below,  the  plaintiff  Rogers 
recovered  judgment  for  the  amount  sued,  and  defendant 
Walsh  brought  the  case  up  on  a  petition  in  error. 

Mason  &  WhedoUj  for  plaintiff  in  error,  cited :  Chitty  on 
Bills,  §  247,  and  cases  cited.  Lambert  v.  Heath,  15  M.  & 
W.,  486.  Osbam  v.  Nicholson,  13  Wall.,  659.  Boyce  v. 
Table,  \S  Id.,  548.  Otis  v.  (Mlom,  2  Otto,  427.  Baxter 
V.  Duren,  29  Me.,  440.  Fisher  v.  Pierman,  12  Ind.,  497. 
Ferm  v.'  Harrison,  3  Tenn.  R.,  759.  Bank  of  England  u. 
Neumum,  1  Lord  Raymond,  442. 

Walter  J.  Lamb,  for  defendant  in  error,  cited  in  his 
former  brief:  12  Neb.,  28.  2  Wharton  Contracts,  745. 
Wood  V.  Sheldon,  42  New  Jersey  Law,  423.  Dumxmt  v. 
WiUiams,  18  Ohio  State,  519.  Tyler  v.BaUey,  71  111.,  a*. 
Story  Contracts,  §  605.  Burrough's  Public  Securities,  512. 
AUison^s  (Jose,  9  Ch.  App.,  24. 
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Lake,  Ch.  J. 

The  main  question  presented  in  this  record  was  consid- 
ered'in  Rogers  v.  Walsh  <fc  Putnam,  12  Neb.,  28,  when  the 
case  was  before  us  on  a  demuri'er  to  the  petition.  We  then 
held  that,  on  the  fiwts  stated,  the  pretended  warrants  were 
not  a  good  consideration  for  the  money  paid  for  them,  and 
that  the  plaintiff  could  recover  it. 

Adhering  as  we  still  do  to  the  views  expressed  in  the 
opinion  there  given,  it  is  hardly  necessary  nor  would  it  be 
profitable  to  go  over  again  the  ground  then  occupied.  All 
that  seems  necessary  is  to  ascertain  whether,  in  the  prog- 
ress of  the  case,  anything  has  been  disclosed  to  make  the 
principle  of  that  decision  now  inapplicable. 

Turning  to  the  answer,  we  find  that  in  addition  to  a  gen- 
eral deuial  of  the  allegations  of  the  petition  the  matters 
relied  on  as  a  defense  are,  substantially,  that  the  plaintifl^ 
"knew  all  the  facts  in  relation  to  said  warrants,"  relied  on 
her  own  judgment  in  making  the  purchase,  and  "expressly 
understood  and  agreed  that  she  took  the  said  warrants  or 
pieces  of  paper  at  her  pwn  risk  as  to  validity  and  value." 
These  averments  were  denied  by  the  reply,  and  there  is  no 
evidence  to  support  them.  Even  Walsh  himself,  who  tes- 
tified, does  not  pretend  that  Mrs.  Rogers  agreed  to  take  the 
paper  at  her  own  risk.  Both  parties  to  the  transaction 
evidently  supposed  they  were  dealing  with  county  war- 
rants— genuine  obligations — and  so  far  as  appears  nothing 
was  done  to  relieve  Walsh  &  Putnam  from  the  implied 
warranty  of  a  seller  of  such  paper,  that  it  is  in  &ct  just 
what  it  purports  to  be.  This  paper  was  not  what  it  pur- 
ported to  be.  It  was  a  nullity.  In  making  if  the  county 
commissioners  were  outside  of  their  jurisdiction  entirely. 
Therefore  the  claim  of  counsel,  that  Mrs.  Rogers  should 
not  be  permitted  to  resort  to  Walsh  &  Putnam  because  she 
had  failed  to  call  upon  the  county  for  payment,  is  untena- 
able.     In  this  connection  it  is  suggested  that  if  the  warrants 


I 


JULY  TERM,  1883.  311 

Walsh  V.  Rogers. 

had  been  presented  to  the  county  treasurer  he  might  pos- 
sibly have  paid  thenl.  "But  this  bare  possibility  imposed 
no  duty  on  Mrs.  Rogers.  She  was  no  more  required  to 
first  resort  to  the  county  for  the  payment  of  these  warrants 
before  seeking  a  return  of  the  consideration  paid  for  them, 
than  would  be  the  purchaser  of  a  forged  promissory  note 
to  look  to  the  nominal  maker  before  resorting  to  the  seller 
for  the  recovery  of  the  price  paid  for  it.  These  instru- 
mentSj  although  purporting  to  be  the  warrants  of  York 
county,  in  fact  were  not.  So  far  as  concerned  the  county 
they  were  void  and  as  worthless  as  blank  paper.  Imme- 
diately upon  discovering  the  spurious,  worthless  character 
of  what  she  had  been  given  for  her  money,  Mrs.  Rogers 
had  the  right  to  rescind  the  contract  and  recover  the  price 
paid. 

The  argument  of  counsel  for  the  plaintiff  in  error  pro- 
ceeds on  a  false  premise.  It  assumes  that  in  issuing  these 
warrants,  the  commissioners  had  jurisdiction  to  do  so,  al- 
though they  may  have  acted  unwisely,  and  perhaps  ille- 
gally. It  is,  however,  a  firmly  established  rule  of  this 
court,  that  county  commissioners  have  only  such  powers  as 
are  expressly  granted,  or  are  essential  to  their  due  exercise. 
Hamlin  t?.  MeodvUle,  6  Neb.,  227,  and  cases  there  cited. 
Every  act  of  these  officers  not  falling  within  this  rule  is 
void,  and  although  it  may  possibly  have  the  effect  to  render 
them  jDcrsonally  liable  for  any  injury  thereby  done,  is  no 
more  binding  on  the  county  than  it  would  be  if  they  were 
merely  private  individuals.  Anything  done  outside  of 
their  jurisdiction  cannot  properly  be  said  to  be  the  act 
of  the  county.  It  is  clear  that  the  court  below  has  kept 
within  the^riile  of  our  former  decision  on  the  demiurer  to 
the  petition,  and  the  judgment  must  be  afi&rmed. 

Judgment  affirmed 

Thi:  other  judges  concur. 
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Henry  Grebe,  plaintiff    in   error^  v.    Rylanb 
Jones  and  others,  defendants  in  error. 

1.  Attachment:    affidavit.    An  affidavit  for  an  attachment 

that  states  in  effect  a  daim  for  which  an  attachment  will  lie^ 
that  it  is  Inst ;  the  amount  which  the  affiant  believes  the  plain- 
tiff ought  to  recover ;  and  one  or  more  of  the  grounds  for  an  at- 
tachment, need  not  in  addition  state  that  the  defendant  has  prop- 
erty within  the  jurisdiction  of  the  court  subject  to  attadiment. 

2.  ;  UNDERTAKING.  Where  the  ground  of  the  attachment  is 
that  the  defendant  is  a  non-resident,  no  undertaking  is  requiied. 

3.  :  BETURN  ON  WEIT.  Where  the  return  on  the  writ  of  at- 
tachment shows  a  levy  upon  the  property,  the  calling  of  apprais- 
ers, the  appraisement  of  the  property,  etc.,  and  stfites  that  the 
appraisement  is  returned  herewith  but  fails  to  describe  the  prop- 
erty levied  upon,  such  description  being  fhlly  stated  in  the 
appraisement,  HM,  That  after  judgment  the  return  is  suffi- 
ciently certain. 

4.  An  Affidavit  for  Publication  which  states  that  service  of 

summons  cannot  be  made  within  the  state  on  the  defendant  to 
be  served  by  publication,  and  foots  bringing  the  case  within  sec- 
tion 77  of  the  code,  is  sufficient  without  referring  to  that  section. 

5t  Publication :  notice  :  description  of  property.  Where 
the  description  of  attached  property  in  a  notice  by  publication 
includes  the  property  attached,  it  is  not  void,  although  the 
description  be  in  general  terms.* 

Error  to  the  district  court  for  Douglas  county.     Tried 
below  before  Neville  J. 

Manderson  &  Congdon,  Clarkaon  &  Hunty  and  Jame% 
W.  Savage,  for  plaintiff  in  error,  cited:  Morris  v.  Trustees, 
15  111.,  266.  Coopei*  v.  Reynolds,  10  Wall.,  30^.  Davm- 
port  V.  Lacon,  17  Conn.,  278.  Williams  r.  Stewart^  3 
Wis.,  777.  Freeman  on  Judgts.,  §  126.  Drake  on  At- 
tach., §§  447,  448.  CroweU  v  Johnson,  2  Neb.,  146. 
Lessee  of  Mitchell  r.  Eyster,  7  Ohio,  257.  J^see  of  Par* 
leer  V,  MUlet',  9  Ohio,  113.     More  v.  Thayer^  10  Barb., 
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258.     Leasee  of  Adams  v.  Jeffries,  12  Ohio,  272,     Voorhees 
V.  Bank  of  U.  S.y  10  Peters,  449. 

Q.  W.  Shields  and  J.  C  Cowin,  for  defendant  in  error 
Pier,  cited:  Civil  Code,  §§  198,  199,  200,  211.  ifcGav* 
ock  V.  PoUockj  13  Neb.,  535.  Freeman  on  Judgments, 
527.  Wade  on  Notice,  1035,  1087.  AiHns  v.  Atkins,  9 
Neb.,  199.  Blair  v.  Wed  Point  Mfg.  Co.,  7  Neb.,  162. 
Claypool  V.  Houston,  12  £an.^  324.  Moses  v.  McKim,  2 
Western  Law  Monthly,  15.  Lawler  v.  WheUs,  1  Handy, 
39.  Thatcher  v.  Powell,  6  Wheat,  119.  Wescott  v. 
Archer,  12  Neb.,  847. 

Maxwell,  J. 

On  the  30th  day  of  November,  1872,  the  plaintiff  re- 
covered a  judgment  against  the  defendants  in  the  district 
court  of  Douglas  county  for  the  sum  of  $1,083.26  and 
costs.  The  action  was  brought  upon  a  joint  obligation,  and 
the  defendants  being  non-residents  of  the  state,  an  attach- 
ment was  levied  upon  lands  in  Douglas  county  belonging 
to  Pier,  and  service  was  had  by  publication.  In  December, 
1882,  Pier  filed  a  motion  in  said  court  to  set  aside  the 
judgment  for  want  of  jurisdiction  in  the  court  rendering  it. 
The  motion  was  sustained,  to  which  the  plaintiff  excepted, 
and  now  assigns  the  ruling  on  the  motion  for  error. 

The  first  objection  to  the  validity  of  the  judgment  is 
that  the  affidavit  for  the  attachment  is  fatally  defective  in 
not  stating  that  the  defendants  had  property  in  this  state 
subject  to  attachment 

Sec.  199  of  the  Code  provides  that  an  affidavit  for  an 
attachment  may  be  made  by  the  plaintiff,  his  agent,  or  at- 
torney, showing  the  nature  of  the  plaintiff's  claim ;  that  it 
is  just;  the  amount  which  the  affiant  believes  the  plaintiff 
ought  to  recover;  and  some  one  of  the  grounds  for  an  at- 
tachment enumerated  in  section  198. 
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The  affidavit  for  an  attachment  com  pliers  witli  these  re- 
quirements and  is  sufficient.  It  is  unnecessary  that  it 
should  contain  a  statement  that  the  defendant  lias  property 
in  the  state. 

Second.  That  no  bond  was  filed.  One  of  the  grounds 
for  the  attachment  against  Pier  was  that  he  was  a  non-res- 
ident of  the  state^  and  this  under  our  statute  is  a  ground  of 
attachment^  no  bond  .being  required. 

I%ird.  That  the  return  does  not  describe  the  pr(jperty. 
The  return,  among  other  things,  contains  the  follow- 
ing statement:  "Received  this  writ  June  18th,  1872,  and 
on  the  next  day  I  went  to  the  places  where  the  within 
named  defendant  Pier's  property  was,  and  there  in  presence 
of  F.  X.  DiUou  and  P.  H.  Reed,  two  residents  of  said 
county,  I  did  declare  that  by  virtue  of  this  wri,t,  I  attached 
said  property  at  the  suit  of  Henry  Grebe,  sheriff,  and  then 
and  there,  together  with  said  residents,  who  were  first  duly 
sworn,  I  made  a  true  and  impartial  appraisement  of  the 
property  attached,  and  said  appraisement  duly  signed  k 
herewith  returned,^'  etc. 

The  appraisement  contains  a  full  description  of  the  prop- 
erty attached,  and  the  return  shows  beyond  question  that 
the  property  described  therein  was  the  property  levied 
upon.  And  in  our  opiniod  the  description  is  sufficient. 
But  even  if  it  was  not,  the  court,  in  furtherance  of  justice, 
even  now  would  permit  the  return  to  be  amended  to  con- 
form to  the  facts.   Such  amendment,  however,  is  unnecessary. . 

Fourth.  It  is  urged  that  the  affidavit  was  fatally  defec- 
tive for  the  reason  that:  1,  It  fails  to  shoM'that  Pier  was 
a  non-resident  of  this  state;  2,  Because  it  fiiils  to  show- 
that  Grebe  had  a  good  cause  of  action  against  Pier;  and  3, 
because  it  does  not  appear  therein  that  the  cause  is  one  of 
those  mentioned  in  sec.  77  of  the  Code.  The  affidavit  wss 
made  by  the  attorney  for  Grebe  and  it  is  alleged  therein  "that 
service  of  summons  cannot  be  made  in  the  above  entitled 
cause  upon  either  of  the  above  named  defendants,  "Ryland 
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Jones,  William  H.  Pier,  and  Patrick  J.  McNamara,  in 
this  state^  all  of  said  defendants  being  non-residents/'  etc. ; 
^^that  the  said  defendants  have  in  this  county  and  state 
property  which  has  been  attached  in  the  above  entitled 
action,"  etc.  The  affidavit,  while  not  as  specific  qs  to  de- 
scription of  property  attached  as  is  desirable,  was  sufficient 
to  authorize  the  publication  of  notice. 

It  i^  uimccessaiy  to  state  a  cause  of  action  in  the  affida- 
vit against  the  party  sought  to  be  served  by  publication. 
All  that  the  statute  requires  is  the  oath  of  the  plaintiff,  his 
agent  or  attorney,  that  service  of  summons  cannot  be  made 
within  tin's  state  on  the  defendant  or  defendants  to  be 
served  by  publication,  and  that  the  case  is  one  of  those 
mentioned  in  sec.  77 — that  is,  that  the  defendant  to  be 
.served  by  publication  has  property  within  the  jurisdiction 
of  the  court,  in  which  the  plaintiff  claims  an  interest  either 
by  attachment  or  otherwise.  When  these  facts  are  made  to 
api)ear,  service  may  be  had  by  publication.  As  sufficient 
appears  in  the  affidavit  to  show  these  facts  it  is  not  void. 

The  fifth  objection  is  that  the  notice  does  not  contain  a 
-description  of  the  property  attached.  The  notice  is  as  fol- 
lows: "To  Ryland  Jones,  William  H.  Pier,  and  Patrick 
J.  McNamara,  non-resident  defendants.  Take  notiqe  that 
Henry  Grebe,  sheriff  of  Douglas  county,  Nebraska,  plain- 
tiff, did  on  the  18th  day  of  June,  1872,  file  in  the  district 
court  of  the  state  of  Nebraska,  in  and  for  Douglas  county, 
his  petition  praying  judgment  against  you  for  the  sum 
of  $986.22,  and  interest  from  Nov.  13th,  1871,  and 
<»aused  an  attachment  to  be  issued  and  levied  upon  your 
property  in  this  state.  Said  action  is  brought  upon  an 
undertaking  in  replevin  given  in  a  certaiii  action  com- 
menced in  the  above  named  court  on  the  12th  day  of 
April,  1870,  by  Ryland  Jones  against  the  above  named 
plaintiff  and  signed  by  the  above  named  defendants,  in 
which  said  action  judgment  was  rendered  against  the  said 
Jones  for  the  sum  of  $934.14  principal,  and  $51.08  costs. 
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You  are  required  to  answer  said   petition  on  or  before 
October  28, 1872. 

"T.  W.  T.  Richards, 
"  Attorney  f(yr  Plaintiff. " 
In  Weacott  v.  Archer,  12  Neb.,  845,  it  was  held  that 
where  an  attachment  is  levied  upon  the  property  of  a  non- 
resident, and  service  of  sUmmons  is  not  made  upon  him, 
the  court  possesses  no  power  to  render  judgment  against 
him  and  order  a  sale  of  his  property  to  satisfy  the  same 
unless  publication  has  been  made  as  required  by  law,  and 
that  the  notice  should  contain  a  description  of  the  property 
attached.  In  the  argument  of  that  case  it  was  strenuously 
contended  by  the  attorneys  for  the  defendant  in  error  that 
no  notice  whatever  was  necessary;  that  the  court  by  the 
levy  of  the  attachment  acquired  jurisdiction,  and  without  a 
hearing  could  condemn  real  estate,  and  transfer  the  latter 
from  the  actual  owner  to  the  purchaser  under  the  attach- 
ment, citing  in  support  thereof,  Paifie  v.  Mordand,  15 
Ohio,  435.  That  notice  of  the  pendency  of  an  action 
against  a  non-resident,  by  which  it  is  sought  to  divest  him 
of  his  property  and  transfer  it  to  another,  must  be  given 
to  him  in  some  mode,  there  can  be  no  doubt  either  upon 
principle  or  authority,  and  all  that  is  said  in  Weacott  r. 
Archer  as  to  the  necessity  of  such  notice  we  fully  adhere 
to.  And  it  is  good  practice  to  describe  the  property  at- 
tached ;  but  if  this  is  not  done,  but  the  defendant  is  notified 
that  an  action  has  been  commenced  in  a  court  and  county 
named",  to  recover  judgment  for  a  specified  amonht  against 
him,  and  that  his  property  has  been  attached  in  that  action,, 
it  is  pretty  clear  that  the  notice  is  not  void.  If  the  prop- 
erty attached  is  within  the  county  where  the  action  is 
pending,  and  the  description  in  the  notice,  although  gen- 
eral In  its  terms,  includes  the  property  in  controversy,  the 
notice  is  not  void.  In  such  case  the  description  is  suf* 
ficient  to  cover  all  the  defendant's  property  in  the  county 
where  the  action  is  pending,  and  difiers  materially  from  a 
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<^i^  of  mis^escriptioiK  Wescott  v.  Archer,  so  far  as  it  is 
in  conflict  herewith  as  to  a  specific  description  of  the  prop- 
erty attached,  is  overruled.  We  think  the  notice  was  suflS- 
eient  to  give  the  court  jurisdiction.  The  judgment  must 
therefore  be  reversed  and  the  cause  remanded  for  further 
proceedings. 

Kevebseb  and  remanbed. 
Odbb,  J.,  concurs. 

A  motion  for  a  re-hearing  was  overruled  at  the  January 
term,  1884.  Cobb,  Ch.  J.  Maxwell  and  Beese^  J.  J., 
concurring. 

Lake,  Ch.  J.,  dissenting. 

While  I  agree  Avith  my  brethren,  that  the  judgment  of 
the  court  below  should  be  reversed,  and,  substantially, 
with  all  that  is  said  in  the  majority  opinion  on  the  first 
four  propositions,  I  most  respectfully  dissent  from  what  is 
said  respecting  the  "  fifth  objection." 

Tlie  struggle  of  the  writer  of  that  opinion  to  hold  fast 
to  a  remnaut  of  the  pernicious  rule  announced  in  Wescott 
%\  Archer,  12  Neb.,  345,  is  lamentable  and  to  be  r^retted, 
UB  that  decision  is  founded  neither  on  the  philosophy  of 
the  code  nor  a  correct  principle  of  statutory  construction. 
If,  uuder  our  system  of  procedure,  such  an  action  as  was 
there  considered  were  commenced  by  an  attachment  of 
property,  the  rule  clung  to  with  so  much  tenacity  would 
be  nmsonable.    But  such  is  not  the  case. 

In  this  state  all  civil  actions  in  the  district  courts  are 
commenced  by  filing  a  petition,  and  the  issuing  and  service 
of  a  summons  on  the  defendant.  And  if  personal  service 
cannot  be  given,  it  may  in  certain  actions  be  made  by  a 
publication  of  notice  to  the  defendant,  which  serves  the 
purpose  of  an  ordinary  summons.  Code  of  Civil  Proced- 
ure, §§  62,  77.  And  such  notice  will  be  entirely  con- 
formiible  to  the  requirements  of  the  statute  if  it  contain  a 
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"summary  statement  of  the  object  and  prayer  of  the  peti- 
tion, mention  the  court  wherein  it  is  filed,  and  notify  the 
person  or  persons  thus  to  be  served,  when  they  are  required 
to  answer." 

Thus  it  is  seen  that  all  the  statute  requires  of  the  notice 
in  addition  to  the  name  of  the  court  is,  "  the  object  and 
prayer  of  the  petition."  And  what  these  are  one  would 
naturally  suppose  should  be  determined  by  reference  to  the 
petition  itself.  But  who  would  expect  to  find  in  a  petition 
for  the  recovery  of  a  money  judgment  a  statement  that  an 
order  of  attachment  had  been  or  would  be  issued  and  lev- 
ied on  a  particular  piece  of  property,  or,  indeed,  on  prop- 
erty generally,  of  the  defendant. 

Under  our  system  of  procedure  an  attachment,  as  a 
means  of  satisfying  a  judgment,  is  essentially  a  collateral 
proceeding,  and  being  so,  a  defendant  who  is  notified,  either 
personally  or  constructively,  of  the  commencement  of  the 
main  action,  has  notice  also,  or  rather  is  bound  to  take  no- 
tice at  his  peril,  of  all  steps  subsequently  taken  therein,  in- 
cluding the  attachment  of  property. 

Suppose  for  instance  that  A  sues  B  for  the  recovery  of  a 
simple  money  judgment,  both  being  residents  of  the  same 
county.  There  is  no  thought  then  of  an  attachment  of 
property  in  the  action,  for  no  cause  therefor  exists.  After 
service  of  the  summons  upon  him,  and  before  any  other 
step  is  taken  in  the  case,  B  removes  from  the  state  and  be- 
comes a  non-resident,  which,  under  the  statute,  is  a  ground 
of  attachment.  Thereupon  A,  discovering  that  B  has  left 
property  within  the  jurisdiction  of  the  court,  files  an  affi- 
davit of  B's  non-residence,  sues  out  an  order  of  attachment,, 
and  has  the  property  seized  under  it  "Will  it  be  contended 
in  such  case  that  B  is  entitled  to  a  special  notice,  by  pub- 
lication or  otherwise,  of  the  attachment  of  his  property  to 
make  it  valid?  And  yet  he  has  had  no  notice  whatever  of 
the  attachment  except  such  as  followed  from  having  been, 
been  notified  of  the  commencement  of  main  action. 
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Suppose,  again,  that  at  the  oommencement  of  the  action 
B  was  already  a  non-resident,  and  was  served  in  the  first 
instance  by  a  notice  having  all  the  formality  required  in 
WesccU  V.  Arcfier,  supra,  of  the  attachment  of  a  particular 
tract  of  land,  to  which,  however,  he  pays  no  heed;  after- 
wards,  and  before  judgment,  A  discovers  other  attachable 
property  belonging  to  B,  which  he  causes  to  be  seized  un- 
der a  second  order  in  the  same  action ;  is  a  notice  to  B  of 
this  attachment  essential  to  its  validity?  I  say  not,  and 
yet  it  would  be  under  the  rule  of  the  majority  of  the  court 
in  WescaU  v.  Archer  and  of  the  opinion  in  this  case. 

I  have  said  that  the. rule  of  Wescott  v.  Archer  is  perni- 
eious^  and  it  is  so,  even  as  modified  in  the  majority  opinion 
in  this  case,  in  this,  that  it  not  only  invalidates  a  practice 
of  our  courts  which  before  that  case  was  decided  had  pre- 
vailed to  a  greater  or  less  degree  of  not  including  in  the 
notice  of  publication  a  description  of  the  property  seized,, 
either  particular  or  general,  but  also  tends  to  stir  up  strife 
and  litigation  respecting  titles  to  property,  supposed  to  have 
been  settled  by  that  practice,  which  not  only  had  the  ap- 
proval of  the  undivided  opinion  of  this  court  in  Orowell  v^ 
Johnson,  2  Neb.,  146,  but  of  the  supreme  court  of  Ohio- 
{Paine  v.  Mor eland,  16  Ohio,  435),  under  a  statute  not  es- 
sentially different  from  our  own. 

For  these  and  many  other  reasons  that  might  be  given,. 
I  feel  compelled  to  dissent  from  so  much  of  the  majority 
opinion  as  is  above  indicated. 
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5?    180  HOAGLAOT)  BbOTHEKS  AOT)  OTHERS,  APPEU^EES,  V.  W. 

F.  WlIJSON  AND  WIFE,  APPELLANTS. 

Husband  and  Wife:  conveyance:  cbeditob's  bill.  A  con- 
veyed land  to  B  to  secure  a  debt,  and  jeqnired  him  upon  the 
payment  thereof  to  convey  to  the  wife  of  A.  A  thereupon  con- 
tracted debts  upon  the  faith  that  he  was  the  owner  of  land. 
He  paid  the  amount  due  B,  and  had  the  land  conveyed  to  his 
(A's)  wife,  but  the  deed  was  not  recorded  until  after  the  debts 
in  question  were  contracted.  A  creditor's  bill  being  filed  to 
subject  the  land  to  the  payment  of  the  debts,  it  was  Hdd,  Liable. 

Appeal  from  the  district  court  of  Gage  county.  Heard 
below  before  Davidson,  J.,  on  exceptions  to  report  of  W. 
R.  Kelly,  Esq.,  referee. 

Lamby  Ricketts  &  M^lson,  for  appellants,  conteiided  that 
it  is  not  enough  to  show  that  the  conveyance  was  made 
without  consideration  and  for  the  purpose  of  placing  the 
property  beyond  tlie  hazard  of  business;  it  must  be  further 
shown  that  the  conveyance  was  made  with  the  expectation 
of  contracting  debts,  and  at  the  same  time  intending  never 
to  pay  them.  Lymmi  v.  Cessford,  15  Iowa,  229.  Bump 
on  Fraudulent  Conveyances,  317.  Evans  v.  Lewis,  30  O. 
S.,  11.  That  if  a  husband  converts  his  wife's  separate  prop- 
erty to' his  own  use  without  her  consent,  this  will  be  a  good 
consideration  for  a  transfer  by  him  to  her.  Bump  on 
Fraudulent  Conveyances,  310.  Wiley  v.  Ch*apy  36  Miss., 
510.  That  the  judgment  of  Hoagland  Brothers  was 
taken  upon  an  account,  which  included  items  chaiged  after 
the  date  of  the  conveyance,  and  they  are  therefore  subse- 
quent creditors.  Reed  v.  Woodman^  4  Me.,  400.  Usher 
V.  Httzeltine,  Id.,  471. 

N,  C.  Abbott,  for  appellees,  cited:  Weil  v,  Lankin,  3, 
Neb.,  284.  Jones  v.  Green,  I  Wal.,  331.  Case  v.  Phelps, 
39  N.  Y.,  164.      Wake  v.  Griffin,  9  Neb.,  47.     Kelly  on 
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Cc^ntracts  Married  Women,  143,  137.  ]Vilcoxon  v,  Mor- 
giui^  2  Col.  T.,  473.  CarpefrUer  v.  Carpenter,  25  N.  J.  Eq. 
194.     Aultmanv.  Obermeyery  6  Neb.,  264. 

Maxwell,  J. 

The  plaintiffs  are  judgment  creditors  of  W.  F.  Wilson, 
and  Ijrought  this  action  to  subject  certain  real  estate  in  the 
name  of  Anna  M.  Wilson,  the  wife, of  W.  F.  Wilson,  to 
die  imyment  of  their  debts.  The  cause  was  referi'ed  by 
eoriseiit  to  a  referee,  who  found  in  favor  of  the  plaintiffs. 
The  report  was  confirmed  by  the  court,  and  the  defendants, 
Wilssoii  and  wife,  appeal. 

It  appears  from  the  record  that  Wilson,  who  was  a  con- 
tractor in  Lincoln,  bought  lumber  and  material  of  Hoag- 
land Brothers  from  time  to  time  between  the  24  th  of 
MairJi,  1880,  and  March  21st,  1881,  to  the  amount  of 
$613,99,  upon  which  he  had  paid  the  sum  of  $400.73. 
That  he  had  bought  of  the  Chicago  Lumber  Co.  lumber 
and  material  to  the  amount  of  $316.23,  upon  which  he 
had  jiaid  the  sum  of  $101.18.  Judgment  was  recovered 
agaiui^t  him  for  these  balances,  and  executions  having  been 
reium<:Ki  unsatisfied,  this  action  was  commenced.  The  rec- 
ord shows  that  in  March,  1880,  the  title  to  the  land  in 
controversy  was  in  W.  F.  Wilson.  A  judgfhent  having 
lieen  recovered  against  him,  an  execution  was  issued 
thereon,  which  was  levied  on  this  land.  To  give  him  fur- 
ther time  to  pay  the  debt,  the  attorney  for  the  execution 
cretlitor  in  that  case  took  a  conveyance  of  the  land  to  him- 
self as  security  for  the  amount  of  the  judgment,  and  at 
Wilson^s  request  made  a  bond  to  Mrs.  Wilson  to  convey 
said  laTid  to  her  upon  the  payment  of  the  judgment.  This 
judgment  was  paid  about  the  1st  of  June,  1880,  and  a  deed 
made  to  Mrs.  Wilson  for  the  real  estate  in  question.  This 
deerl  was  not  filed  for  record  until  January  30th,  1882, 
afttjr  all  these  debts  had  been  contracted.  There  was  no 
change  in  the  possession  of  the  land,  Wilson  continuing 
21 


822       SUPREME  COURT  OF  NEBRASKA, 

Hoagland  Bros.  t.  Wilson. 

to  lease  the  same,  and  to  collect  the  rents  and  profits  there- 
of after  as  before  the  convejance,  and  held  himself  out  as 
owner. 

The  record  also  shows  that  in  the  year  1858  W.  F. 
Wilson  and  Annie  M.  were  married  in  Pennsylvania; 
that  Annie  M.  received  of  her  own  estate  about  $500, 
which  W.  F.  reduced  to  possession ;  that  in  the  year  1868 
they  removed  to  Nebraska;  that  in  that  year  he  purchased 
real  estate  in  Johnson  county  and  conveyed  the  same  to 
his  wife ;  that  she  afterwards  exchanged  this  for  land  in 
Cuming  county,  which  was  afterwards  traded  for  a  team ; 
that  there  was  no  contract  between  Wilson  and  wife  that  he 
should  repay  her  the  money  received  by  him  fix)m  her  es- 
tate until  the  year  1880,  when  he  informed  her  that  he 
would  convey  the  land  in  controversy  to  her.  If  we  con- 
sider this  as  a  bona  fide  attempt  on  the  part  of  the  husband 
to  pay  a  just  debt  to  his  wife,  still  the  equities  of  the  cred- 
itors are  superior  to  hers.  She  is  not  a  bona  fide  purchaser, 
and  paid  no  new  consideration  to  obtain  the  title,  while 
she  jKjrmitted  it  to  remain  apparently  as  the  property  of  her 
husband,  thereby  enabling  him  to  obtain  credit  upon  the 
belief  that  he  was  the  owner  of  the  land.  The  case  is  sub- 
stantially the  same  as  Roy  v.*  McPhei'sorty  11  Neb.,  197. 
But  it  is  pretty  clear  from  the  -testimony,  that  the  ob- 
ject of  the  transfer  to  his  wife  was  to  hinder  if  not  defraud 
creditors. 

The  pro|)erty  still  belonged  to  the  husband,  although 
placed  in  the  name  of  the  wife.  That  such  property  is 
liable  for  the  debts  of  the  real  owner  will  not  be  ques- 
tioned. It  is  unnecessary  to  note  in  detail  the  objections 
to  the  finding  of  the  referee,  as  it  is  clear  that  they  are 
rijz:ht,  and  that  justice  has  been  done.  Thejudgment  must 
therefore  be  affirmed. 

Judgment  affikmed. 
The  other  judges  concur. 
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Reed  v.  Merriam. 


Catharine   Reed,  appellee,  v.  Selden   N.   Mer- 
riam, APPELLANT. 

1.  Taxes;  tax  deed.  The  revenue  law  of  1869  provided  that 
after  the  expiration  of  two  years  from  the  date  of  purchase, 
where  lands  were  not  redeemed,  the  treasurer  on  production 
of  the  certificate  of  purchase  should  execute  a  tax  deed,  etc. ;  and 
this  eertificate  was  to  be  canceled,  and  filed  with  the  county 
clerk.  Held^  That  the  production  of  the  certificate  was  a  con- 
dition precedent  to  the  authority  of  the  treasurer  to  execute  a 
deed,  and  that  he  had  no  power  afterwards  to  execute  deeds  to 
correct  errors  in  former  tax  deeds. 
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: :    seal:    The  revenue  law  of  1879  requires  the 

treasurer  to  attest  the  execution  of  a  tax  deed  by  his  seal.    Eddy 
That  a  tax  deed  to  be  valid  must  be  so  attested. 

:    LIEN  OF  FUBCHASEB.    Where  a  sale  of  land  for  taxes  is 


invalid  under  the  revenue  law  of  1869,  the  tax  purchaser  may 
enforce  the  tax  lien  for  the  amount  of  the  taxes,  and  12  per  cent 
interest  thereon. 

Appeal  from  Cass  county.  Heard  below  before 
Pound,  J. 

CoveU  &  Ransoniy  for  appellant. 

Chapman  &  Beeson,  for  appellee. 

Maxwell,  J. 

This  is  an  action  brought  by  the  plaintiif  against  the  de- 
fendant in  the  district  court  of  Cass  county,  to  have  certain 
tax  deeds  of  the  defendant  declared  null  and  void,  and  to 
quiet  the  title  of  the  plaintiff  in  the  real  estate  described  in 
the  petition.  Issues  were  joined  and  a  trial  had,  in  which 
the  court  found  that  the  tax  deeds  in  question  were  null 
and  void,  and  a  decree  was  entered  setting  them  aside  but 
allowing  the  defendant  a  lien  on  the  lands  in  controversy 
for  the  taxes  paid,  with  12  per  cent  interest.  The  defend- 
ant appeals  to  this  court. 
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It  appears  from  the  record  that  the  defendant  purchased 
the  lands  in  controversy  in  1871  for  the  taxes  due  thereon 
in  1870.  In  1873  he  presented  his  certificate  of  purchase 
of  said  lands  to  the  treasurer  of  Cass  county  for  a  tax  deed, 
which  he  received  and  had  recorded.  This  deed  l-eing  so 
defective  that  it  did  not  convey  the  title,  the  defendant,  in 
March,  1874,  applied  to  a  subsequent  treasurer  of  said 
county  for  a  second  deed  to  cure  the  defects  in  the  first 
A  second  deed  was  thereupon  made  by  the  then  treasurer 
of  said  county,  in  M^hich  it  is  recited  tJiat  it  is  made  to  cover 
omissions  in  the  first.  Neither  of  these  deeds  is  attested 
by  the  county  clerk  with  the  county  seal,  and  were  invalid 
under  the  rule  laid  down  in  Sutton  v.  Stone,  4  Neb.,  319. 

In  July,  1878,  the  defendant  again  applied  to  the  then 
treasurer  of  Cass  county  for  another  deed  for  said  lands,  to 
correct  former  deeds,  and  a  third  deed  was  thereupon  exe- 
cuted, which  was  duly  attested  by  the  county  clerk  with 
the  county  seal.  Under  this  deed,  which  was  recorded 
soon  after  its  execution,  the  defendant  claims  the  land  in 
question. 

Sec.  67  of  the  revenue  law  of  1869  provides  that,  "if  no 
person  shall  redeem  such  lands  within  two  years,  at  any 
time  after  the  expiration  thereof  and  on  production  of  the 
certificate  of  purchase,  the  treasurer  of  the  county  in  which 
the  sale  of  such  land  took  place  shall  execute  to  the  pur- 
chaser, his  heirs,  or  assigns,  in  the  name  of  the  state,  a  con- 
veyance of  the  real  estate  so  sold,  subject,  however,  to  all 
the  claims  which  the  state  may  have  thereon  for  taxes,  or 
other  liens,  or  incumbrances/' 

Sec.  70  provides :  "  When  conveyances  are  delivered  for 
lands  sold  for  taxes  the  certificate  thereof  shall  be  canceled 
and  filed  away  by  the  county  clerk,"  etc.  Gen.  Stat.,  923, 
924. 

The  deed  executed  in  1878  shows  on  its  face  that  no 
certificate  was  presented  by  the  defendant  to  the  treasurer 
for  the  purchase  of  said  lands,  but  that  the  deeil  was  exe- 
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cuted  and  recited  tlierein  to  correct  errors  and  omissions  in 
former  deeds. 

The  design  of  the  revenue  law  of  1869  was,  that  at  the 
expiration  of  two  years  from  the  date  of  purchase  the  holder 
of  the  certificate  could  present  the  same  to  the  treasurer  of 
the  county  and  obtain  a  tax  deed  for  the  lands  described 
therein  which  had  not  been  redeemed.  The  certificate  was 
then  canceled  and  filed  with  the  county  clerk.  Unless  the 
certificate  of  purchase  was  presented  to  the  county  treasurer 
he  had  no  authority  whatever  to  execute  a  deed.  This  was 
a  condition  precedent  to  his  right  to  exercise  that  authority; 
in  other  words,  the  law  makes  the  return  of  the  certificate 
the  evidence  upon  which  the  treasurer  has  authority  to  act. 
There  is  no  power  to  accept  secondary  evidence  in  lieu  of 
the  certificate,  nor  to  execute  deeds  to  correct  errors  in  for- 
mer deeds.  The  second  and  third  deeds,  therefore,  being 
made  without  authority  are  null  and  void,  and  it  being 
conceded  that  the  first  is  invalid,  the  title  to  the  real  estate 
in  question  did  not  pass  to  the  appellant. 

The  appellant  also  purchased  the  land  in  controversy  for 
the  taxes  of  1879,  and  received  a  treasurer's  deed  therefor 
in  November,  1881.  This  deed  was  duly  signed  by  the 
treasurer  of  Cass  county,  but  is  not  attested  by  his  seal,  aa 
required  by  section  127  of  the  revenue  law  of  1879.  Comp. 
Stat.,  ch.  77. 

Whatever  may  have  been  the  object  of  the  legislature  in 
requiring  the  treasurer  to  attest  the  execution  of  a  tax  deed 
by  his  seal,  the  provision  is  one  that  cannot  be  dispensed 
with,  and  the  want  of  a  seal  is  no  valid  excuse.  A  treas- 
urer acts  under  a  naked  statutory  power  in  executing  a  tax 
deed,  and  unless  he  comply  with  the  provisions  of  the 
statute  the  deed  will  be  void. 

The  tax  deed  being  void,  the  statute  givas  the  purchaser 
a  lien  upon  the  land  for  the  taxes  paid  and  interest  thereon. 
This  the  defendant  is  entitled  to.  The  question  of  the  rate 
of  interest  allowed  the  tax  purchaser  has  been  before  the 
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wiirt  ill  several  cases,  and  tlie  invariable  holding  has  l)een 
that  where  the  sale  was  invalid  the  purchaser  acquired 
merely  the  rights  held  by  the  county  and  was  entitled  to 
one  ])er  cent  a  month  or  12  per  cent  per  annum.  PdtU  v. 
Black,  8  Neb.,  62.  Wilh^bn  v.  RuHHell,  Id.,  120.  Ltpiam 
V.  AnrlerHcm,  9  Id.,  368,  MiUer  v.  Hurfordy  11  Id.,  377. 
As  the  sales  were  invalid  the  purchaser  is  entitled  to  12  i)er 
cent  interest,  and  this  he  was  allowed  in  the  court  below. 
There  is  no  error  in  the  record,  and  the  judgment  is  af- 
firmed. 

JUIXJMENT  AFFIRMKD. 

The  other  judges  concur. 


\r§^ 


Hkrmink  Lepin  et  al.,  ai»i»eli:ant8,  v.  C.  N.  Paine 

&  Co.,  APPEIJ.EES. 

1.  Interest.    TJnder  the  provisions  of  the  act  of  1 879  regalaiing  the 

rate  of  interest,  a  judgment  not  founded  on  a  contract  for  a 
higher  rate  will  draw  hut  seven  per  cent. 

2.     :    ACCorNTS.     An  account  draws  interest  at  the  rate  of 

seven  per  cent  from  six  months  from  the  date  of  the  last  item. 

Appeal   from   Adams  county.     Heard    below  before 

M<)RRTS,  J. 

Brown  &  Ryan  BrotherSy  for  appellants. 

Baity  &  Ragan,  for  apjiellees. 

Maxwell,  J. 

This  case  was  before  the  court  in  1882,  and  is  reported 
in  13  Neb.,  521,  the  judgment  of  the  court  below  as  to 
Paine  &  Co.  being  reversed  and  remanded,  with  direction 
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to  enter  judgment  in  their  favor  for  the  amount  of  their 
claim,  etc.  The  district  court  thereupon  rendered  judg- 
ment for  the  sum  of  $1,480.11,  and  to  foreclose  the  me- 
chanic's lien  on  the  premises  in  question  in  favor  of  Paine 
&  Co.  The  plaintiff  then  filed  a  motion  to  correct  the 
judgment  by  reducing  the  amount  thereof  to  $690;  to  com- 
pute the  interest  thereon  at  seven  per  cent;  to  tax  the  de- 
fendant with  the  cost  of  the  proceedings;  also  that  the 
judgment  in  favor  of  Scales  be  reduced  to  the  extent  of  the 
amount  of  the  judgment  ih  favor  of  Paine  &  Co.  The 
motion  was  overruled,  and  the  plaintiff  herein  appeals. 

1.  As  to  the  first  point  in  the  motion,  we  see  no  ground 
for  reducing  the  judgment  to  $690.  The  amount  claimed 
in  the  cross-petition  is  $1,142,  with  interestfrom  the  tenth 
day  of  December,  1879,  and  the  proof  sustains  this  claim 
except  as  to  interest.  The  date  of  the  last  item  in  the  ac- 
count is  Dec.  3d,  1879,  and  as  under  the  statute  the  acc(.unr 
would  not  commence  to  draw  interest  until  six  montiis 
from  the  date  of  the  last  item,  there  was  error  in  computing 
it  from  the  date  of  the  account. 

2.'  Sec.  3  of  the  act  of  1879,  regulating  the  Kite  of  in- 
terest, provides  that  "  interest  on  all  decrees  and  judgments 
for  the  payment  of  money  shall  be  from  the  date  of  the 
rendition  thereof,  at  the  rate  of  seven  dollars  upon  each  one 
hundred  dollars  annually  until  the  same  shall  be  paid,  un- 
less the  judgment  is  founded  upon  a  contract  drawing  a 
higher  rate  of  interest,  not  exceeding  ten  per  cent,  when 
the  judgment  will  draw  the  same  rate  as  the  contract."  In 
other  words,  if  there  is  no  contract  for  a  higher  rate  the 
judgment  will  draw  seven  per  cent,  and  the  same  rule  will 
apply  to  an  account.  As  no  contract  for  a  higher  rate  is 
shown,  Paine  &  Co.  are  entitknl  to  but  seven  per  cent  in- 
terest, and  the  judgment  will  be  modified  to  that  extent. 
State  V.  Scott,  17  N.  W.  R.,  263.  . 

3.  We  can  see  no  go<Kl  reason  why  the  costs  in  the  ac- 
tion, except  those  made  by  Scales,  should  not  be  taxed  to 
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the  Lepins.  They  have  contested  the  claim  at  every  step, 
and  it  shows  considerable  assurance  after  being  defeated  to 
come  in  and  seek  to  tax  the  costs  to  the  successful  party. 

4.  The  Lepins  are  entitled  as  against  Scales  to  set  off 
the  judgment  in  favor  of  Paine  &  Co.  against  the  judgment 
recovered  by  Scales  against  them,  and  thus  modified,  the 
judgment  of  the  court  below  is  'affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


C.  H.  Fitch  &  Co.,  Imp.,  etc.,  appellant,  v.  J.  D. 

MiNSHALL  ET  AL.,  APPELLEES. 

Judicial  Sale :  confirmation.  A  court  in  confirming  a  sale  of 
retU  estiite  cannot  make  the  confirmation  conditional.  Ite  an- 
thority  is  to  confirm  or  set  aside  a  sale,  not  to  change  or  modify 
its  terms. 

Appeal  from  Lancaster  county.  Pound,  J.,  presiding. 

J.  E,  Philpotif  for  appellant. 

A.  J.  Sawyer y  for  appellees. 

Maxwell,  J. 

Executions  were  issued  on  certain  judgments  in  this  case 
and  levied  upon  real  estate,  and  a  sale  had  thereunder. 
The  plaintiff,  Fitch  &  Co.,  filed  a  motion  to  set  the  sale 
aside,  ^rs^,  because  the  sale  was  unauthorized  by  the  plain- 
tiff; second,  if  the  court  should  find  the  sale  was  author- 
ized that  the  money  be  applied  to  the  satisfaction  of  the 
judgment  in  favor  of  Fitch  &  Co.  The  sale  was  confirmed 
by  the  court  and  the  sheriff  ordered  to  make  a  deed  to  the 
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purchaser.  The  court,  however,  added  to  the  order  of  con- 
firmation this  condition:  "This  order  of  confirmation  is 
made  conditional  that  it  shall  not  take  effect  unless  the 
purchaser  of  said  land  shall  first  pay  into  court  the  entire 
amount  of  the  purchase  money  for  which  said  sale  was 
made,  for  the  purpose  of  being  applied  in  satisfaction  of 
judgment  liens,  as  may  hereafter  be  oixlered,  and  said  sale 
IS  not  to  be  confirmed  and  nosherifi^'s  deed  made  until  after 
said  money  is  paid  into  court."  To  this  conditional  order 
the  purchaser  excepted.  The  return  of  the  oflScer  seems  to 
show  that  the  money  was  paid  to  him.  It  shows  the  amount 
realized  from  the  sale,  with  the  costs  and  expenses.  In  a 
sale  upon  execution  the  sheriff  is  the  proper  party  to  re- 
ceive the  money,  and  a  purchaser  who  has  paid  to  him  can- 
not be  compelled  in  tuldition  to  pay  the  money  into  court. 
The  court  has  no  authority  to  impose  conditions  in  con- 
firming a  sale.  If  the  purchaser  has  not  paid  the  purchase 
price  the  sale  should  not  be  confirmed.  The  intention  of 
the  law  is  that  the  sale  shall  be  complete.  This  includes 
payment  of  the  price.  The  court  is  then  to  examine  the 
proceedings  and  if  satisfactory  to  confirm  the  sale,  but  a 
conditional  confirmation  is  unauthorized  by  our  statute. 
Green  v.  State  Banky  9  Neb.,  165.  Ohio  Life  Ins,  Co,  v, 
Goodin,  10  Ohio. State,  557.  Benz  v.  Iliiics,  3  Kan.,  390. 
Kinnear  v,  Lee,  28  Md.,  488.  Davis  v,  Stewart,  4  Tex., 
223.  It  follows  that  the  order  of  confirmation  must  be  re- 
versed and  set  aside,  and  the  cause  remanded  for  further 
proceedings. 

Reversed  and  remanded. 
Lake,  Ch.  J.,  concurs. 
Cobb,  J.,  being  of  counsel,  did  not  sit. 
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Granvillk  Ensign,  plaintiff  in  error,  v.  Charles 
E.  Harney,  defendant  in  error. 

Trial:  misconduct  of  aitobnkv.  On  the  adjournment  of  a  trial 
from  Saturday  to  Monday,  two  of  the  jorors  in  the  case  requested 
as  a  favor  and  ohtained  from  an  attorney  of  one  of  the  parties, 
his  horse  and  huggy  to  carry  them  home  and  return  on  the  fol- 
lowing Monday.  A  verdict  having  been  returned  in  favor  of  the 
attorney's  client,  it  was  set  aside  and  a  new  trial  awarded. 

Error  to  the  district  court  for  Lancaster  county. 
Tried  below  before  Pound,  J. 

•    Lamb,  Billingsley  &  Lamberaton,  for  plaintiff  in  error. 

0.  P.  Mason  and  i.  CI  Burr,  for  tlefcndant  in  error. 

Maxwell,  J. 

The  trial  of  this  case  was  commenced  in  the  district 
court  of  Lancaster  county  on  the  1st  day  of  June^  1883, 
and  continued  for  several  days.  On  Saturday,  June  2d, 
about  4  o'clo<»k  p.m.,  the  court  adjourned  until  the  following 
Monday.  Two  of  the  j  urors  thereupon  applied  to  one  of  the 
defendant's  attorneys  for  his  horee  and  buggy  to  carry 
them  home,  a  distance  of  about  12  miles,  and  return  on 
the  following  Monday.  The  attorney  readily  complied 
with  their  request.  A  verdict  having  been  rendered  for 
the  defendant,  a  motion  for  a  new  trial  Vas  filed,  in  which 
this  cause  among  others  was  assigned  as  ground  for  a  new 
trial.  Affidavits  were  filed  in  support  of  the  assignment, 
and  factrt  stated  therein  were  admitted;  the  only  defense 
l)eing  that  the  transaction  was  open  and  above  board,  and 
not  done  with  the  intention  of  exercising  an  influence  on 
the  jurors,  and  in  fact  it  did  not  have  any  influence  upon 
them  in  making  up  their  verdict.  It  is  also  said  that  one 
of  the  attorneys  for  the  plaintiff  in  another  case  had  loaned 
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his  horse  and  buggy  to  a  juror,  and  no  complaint  was 
made.     We  have  only  to  deal  with  the  case  before  us. 

Jurors  are  chosen  becadse  they  are  supposed  to  be  indif- 
ferent between  the  parties.  At  common  law  it  was  good 
cause  for  challenge  that  the  juror  had  been  an  arbitrator 
on  either  side;  that  he  had  an  interest  in  the  cause;  that 
there  was  an  action  depending  between  him  and  the  party ; 
that  he  had  taken  money  for  his  verdict;  that  he  had  form- 
erly been  a  juror  in  the  same  case;  that  he  was  the  party, 
master,  servant,  counselor,  steward,  or  attorney,  etc.  3 
Blacks.  Com.,  363-4.  And  the  .common  law  in  that  re- 
gard prevails  in  this  state. 

Unless  fair-minded,  unbiased  jurors  can  be  selected,  a 
trial  becomes  a  mere  farce,  dependent  not  upon  the  merits 
of  the  case,  but  upon*extraneous  circumstances,  such  as  the 
bias,  prejudice,  or  interest  of  the  jury.  To  determine  the 
competency  of  a  juror,  an  oath'  is  administered  to  him  and 
he  is  required  to  answer  all  questions  touching  his  qualifi- 
cations as  a  juror,  not  generally,  but  in  that  particular  case. 
Great  latitude  is  allowed  in  such  an  examination,  and  if  it 
appears  probable  that  the  juror  is  not  indifferent  between 
the  parties,  he  is  excluded.  Where  a  juror  is  accepted  as 
being  impartial,  he  must  remain  so  during  the  trial.  To 
permit  him  to  accept  favors  from  either  party  is  to  put  him 
under  obligations  to  such  party,  the  tendency  of  which  is  to 
bias  his  judgment.  Nor  is  it  material  that  such  favors 
were  not  intended  to  influence  the  juror,  as  it  can  not  be 
determined  how  far  they  may  have  had  that  effect ;  and 
such  misconduct  will  vitiate  the  verdict. 

In  Toinlinaon  v,  Derby,  14  Am.  Law  Reg.,  643,  one  of 
the  jurors  during  the  progress  of  the  trial  expressed  an 
opinion  as  to  the  merits  of  the  case  to  persons  who  were  not 
on  the  jury,  «nd  the  verdict  was  set  aside.  The  court  say 
(page  644)  : 

"One  of  the  jurors  impaneled  to  try  the  case,  suffered 
a  person,  other  than  a  juror,  to  say  to  him,  substantially. 
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while  the  esse  was  on  trial,  that  if  the  trial  should  con- 
tinue fifteen  or  twenty  days,  and  the  plaintiff  should 
recover  five  thousand  dollars  damages,  he  would  have 
nothing  left  after  paying  the  expenses  of  the  suit.  The 
juror  assented  to  the  statement,  and  said  substantially 
that  he  had  learned  from  a  party  out  of  court  during  the 
trial  what  were  the  expenses  of  running  the  superior  court, 
and  expressed  his  opinion,  derived  from  information  thus 
obtained,  that  the  costs  of  the  trial  would  amount  to  the 
sum  of  five  thousand  dollars. 

"  The  same  juror  made  on  another  occasion,  to  another 
party  not  a  juror,  during  the  progress  of  the  trial,  sub- 
stantially the  same  statement,  that  if  the  plaintiff  should 
recover  five  thousand  dollars  there  would  be  nothing  left 
after  paying  the  expenses  of  the  case.  The  same  juror 
had  other  conversations  with  other  parties  not  of  the  jury, 
and  during  the  progreJ»  of  the  trial,  and  to  one  of  them 
he  narrated  the  substance  of  the  evidence  as  far  as  it  had 
been  given. 

"Since  the  case  of  Bennett  v,  Howard^  3  Day,  219,  the 
'aw  of  this  state  has  been  that  where  a  juror  has  had  con- 
versation with  a  party  not  of  the  panel  respecting  the  case 
on  trial,  it  is  sufficient  cause  to  set  aside  the  veixlict,  un- 
less it  appears  that  the  successful  party  in  the  suit  has 
not  been  benefited  by  the  juror's  misconduct,  or  the  losinj^ 
party  injured.  1  Swift's  Digest,  775.  State  v,  Watldm^ 
9  Conn.,  47.  Pettlbone  v.  Phelps,  13  Id,,  445.  Hamiiion 
V.  PeasCy  38  Id.,  115.  The  whole  tendency  of  the  mis- 
conduct in  this  case  was  to  benefit  the  plaintiff  and  injure 
the  defendant,  and  it  is  higlily  probable  that  it  operated 
to  enhance  the  amount  of  damages  the  plaintiff  recov- 
ered.'' 

The  same  may  be  said  of  the  acts  complained  of  in 
this  case,  and  as  the  tendency  was  to  benefit  the  prevailing 
party,  the  verdict  must  be  set  aside. 

There  are  other  errors  assigned  in  the  record  to  which  it 
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is  unnecessary  to  refer,  as  a  ne^w  trial  mast  be  had.  The 
judgment  of  the  district  court  is  reversed,  and  the  cause  re- 
manded for  further  proi^eedings. 

liEVEliSED  AN1>  RKMANDED. 

The  other  judges  concur. 


Omaha  National  Bakk,  plaintiff  in  error,  v.  the 
City  of  Omaha,  defendant  in  error. 

Bonds :  intekest.  The  proper  authorities  of  the  city  of  Omaha 
were  duly  authorized  to  i&sue  $100,000  bonds  due  in  20  years, 
with  interest  at  six  per  cent,  payable  semi-annually.  The  bonds 
to  be  sold  at  not  less  than  plar.  They  issued  bonds  conforming 
in  all  respects  to  the  authority,  except  the  interest,  which  was 
five  per  cent.  The  bonds  were  sold  above  par.  IfeW,  The  rate 
of  interest  being  within  the  authority  conferred,  the  bonds  were 
valid. 

Error  to  the  distric^t  court  for  Douglas  coimty.  Heard 
below  before  Wakeley,  J. 

Tliurdon  A  Hally  for  plain tiif  in  error. 

W,  J.  Connelly  for  defendant  in  error. 

Maxwell,  J. 

The  proper  city  authorities  of  Omaha  submitted  to  the 
electors  of  said  city  a  proposition  for  the  issue  of  $100,000 
bonds  for  the  paving  of  the  streets  of  said  city,  the  bonds 
to  run  twenty  years,  to  be  sold  at  not  less  than  par,  and  to 
draw  interest  at  six  pei-  cent,  payable  semi-annually  at 
Kountze  Brothers'  bank  in  the  city  of  New  York.  The 
proposition  was  adopted,  and  the  mayor  and  council  hav- 
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ing  ascertained  that  bonds  at  a  less  rate  of  interest  than  six 
per  cent  could  be  sold  at  their  face  value,  issued  said  bonds 
with  interest  at  five  per  cent,  but  conforming  in  all  other 
I'espects  to  the  proposition  as  adopted  by  the  electors. 
These  bonds  were  sold  to  the  plaintiff  for  the  sum  of  $102,- 
041.67.  Afterwards,  a  question  having  arisen  as  to  the 
validity  of  the  bonds  by  reason  of  the  less  rate  of  interest 
in  the  bond  than  in  the  proposition,  the  plaintiiF  sought  to 
rescind  the  contract  and  recover  the  money  paid,  and 
brought  an  action  in  the  district  court  of  Douglas  county 
for  that  purpose.  A  demurrer  was  sustained  to  the  peti- 
tion, and  the  plaintiff  brings  the  cause  into  this  court. 

No  question  is  raised  as  to  the  authority  conferred  upon 
the  mayor  and  council  when  properly  authorized  by  the 
electors  of  the  city  to  issue  bonds  for  the  purpose  indicated, 
and  the  only  question  for  determination  is,  did  the  inser- 
tion of  a  lesfi  rate  of  interest  in  the  bonds  than  was  provided 
in  the  projX)sition  affect  their  validity,  the  bonds  at  their 
reductxl  rate  bringing  more  than  their  face  value?  The 
attorneys  in  the  (^ase  have  been  unable  to  find  any  case 
bearing  directly  upon  the  question,  and  in  our  researches 
we  have  found  none. 

The  general  rule  is,  that  all  contracts  made  by  munici- 
pal officers  in  excess  of  their  powers  are  void,  and  this  rule 
applies  to  municipal  bonds.  In  the  case  under  considera- 
tion, however,  the  power  to  issue  bonds  of  the  kind  actually 
issued  and  sold  was  expressly  conferred,  except  as  to  the 
interest;  under  that  power  bonds  for  a  greater  rate  of  in- 
terest than  six  per  cent  could  not  l^ally  be  issued,  because 
the  increased  rate  of  interest  would  be  in  excess  of  the  au- 
thority conferred.  The  officers  issuing  the  bonds  are  pub- 
lic agents  of  the  city  and  must  act  within  the  scope  of  their 
authority.  This  authority  is  in  the  nature  of  a  power  of 
attorney  to  issue  bonds  of  a  certain  description  in  the  name 
of  the  municipality  to  raise  a  definite  sum  for  the  use  of 
the  city  for  a  specified  purpose.     The  object  was  to  raise 
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$100,000.  If  this  can  be  done  for  less  interest  than  the 
agents  were  authorized  to  pay,  the  city  is  benefited  to  that 
extent  and  the  diminished  rate  of  interest  is  not  ultra  vires. 

It  is  a  fundamental  principle  of  the  law  of  agency  that 
it  is  the  duty  of  the  agent  to  protect  and  advance  the  inter- 
ests of  his  principal.  This  the  proper  authorities  of  the 
city  of  Omaha  have  done  in  this  case,  and  their  acts  in  is- 
suing the  bonds  in  question  being  within  the  scope  of  their 
authority  the  bonds  are  valid.  The  judgment  therefore 
must  be  affirmed. 

Judgment  affirmed. 

Alx.  of  the  judges  concur. 
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The  New  England  Mortgage  Security  Co.,  plain-        ^i_^>i 

TIFF  IN  ERROR,  V.  JONATHAN  AdDISON  ET  AL.,  DE- 
FENDANTS IN  ERROR. 

1.  Agency :    tsuey.    The  qneetion  of  agency  is  one  of  feet  to  be 

determined  from  the  evidence  in  a  case.  Therefore  where  a  icor 
respondent  of  the  C.  Banking  Co.,  who  had  advertised  money  to 
loan,  in  tilling  oat  an  application  for  a  loan,  stated  therein  that 
the  applicant  employed  him  and  the  C.  Banking  Co.  to  negotiate 
a  loan  for  him,  Hdd^  That  the  applicant  was  not  estopped  from 
showing  that  the  correspondent  was  the  agent  of  the  C.  Banking 
Co. 

2.  Evidence  examined,  and  JTe/d,  Sufficient  to  sustain  the  report 
of  the  referee. 

Error  to  the  district  court  for  Dixon  county.  Heard 
below  before  Barnes,  J.,  on  exceptions  to  report  of  ref- 
eree. 

Gannt  &  Norris  {D.  G.  HuU  with  them),  for  plaintiff  in 
error. 

/.  /.  McAllister^  for  defendants  in  error. 
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Maxweix,  J. 

This  action  was  brought  in  the  district  court  of  Dixon 
county  to  foreclose  a  mortgage  upon  real  estate,  the  defense 
being  usury.  The  cause  was  referred  to  Hon.  Isaac  Pow- 
ers, who,  after  hearing  the  evidence,  found  that  while  the 
note  and  mortgage  were  given  for  $300,  with  ten  per  cent 
interest  thereon,  that  the  makers  received  but  $255,  the 
remainder  of  the  $300  being  retained  for  commission.  The 
referee  also  found  that  Addison  at  various  times  had  paid 
interest  on  said  debt  amounting  in  the  aggn^te  to  the 
sum  x)f  $90.  The  report  was  confirmed  and  a  decree  of 
foreclosure  rendered  for  the  sum  of  $120.  The  plaintiflf 
appeals  to  this  court. 

A  lai^re  amount  of  testimony  was  taken,  the  full  record 
covering  190  pages.  That  $45  out  of  the  $300  was  re- 
tained, is  undisputed;  but  the  plaintiff  claims  that  this  sum 
was  retained  by  Addison's  agents,  and  that  the  case  is 
clearly  within  that  of  Philo  v.  BiUierfidd,  3  Neb.,  256. 
Both  parties  agree  that  the  question  of  agency  is  the  prin- 
ci{XiI  one  for  determination. 

It  appears  from  the  testimony  that  the  principal  office  of 
the  plaintiff  is  in  Boston,  and  that  the  Boston  office  of  the 
Corbin  Banking  Company  is  in  the  same  building,  on  the 
same  fli>or,  and  adjoining  that  of  the  plaintiff.  It  also  ap- 
pears that  the  plaintiff  corporation  was  organized  for  the 
pur[x>se  of  loaning  money  as  stated  by  Saltonstall  "on 
mortgages  on  westeni  farms,  and  it  was  no  part  of  its  bus- 
iness to  Kmn  money  in  ;iny  other  ^'ay."  How  it  proposed 
to  rejioh  western  farmers  without  some  means  of  communica- 
ting with  them,  and  ascertaining  the  character  of  the  secur- 
ity offenxl,  does  not  apfx^r.  The  testimony  also  shows 
that  Mr.  (.'orbin,  of  the  Banking  Company,  is  a  stockholder 
in  the  Mortg:iin»  Semirity  Co.  It  is  apparent,  too,  that  a 
very  largt*  pro|H^rtion  of  the  loans  made  by  the  plaintiff, 
>vri\»  uKulo  ihnnigh  the  Corbin  Banking  Co.,  the  only  other 
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parties  named  being  a  firm  in  Kansas  City.  This  lo^n  was 
made  through  Hon.  J.  B.  Barnes,  of  Ponca,  who  testifies  as 
follows:  "  I  wrote  to  them  (the  Corbin  Banking  Co.)  myself 
to  know  if  I  could  procure  any  loans  through  them  for  par- 
ties wishing  to  obtain  money,  and  I  think  Mr.  Wakefield 
wro|e  a  favorable  word  to  them  for  me.  In  answer  I  got 
a  letter  from  this  Corbin  Banking  Company  stating  that 
I  could  act  as  their  correspondent  in  this  vicinity,  and 
they  sent  me  the  blank  contracts,  etc.^  which  I  have  before 
.spoken  of." 

Q.  Were  you  required  to  accompany  this  application 
which  you  sent  into  the  Corbin  Banking  Company  with  a 
private  letter  to  the  company  stating  that  the  applicant  for 
the  loan  was  in  good  standing  so  far  as  honesty  and  punctu- 
ality were  concerned,  and  the  real  condition  of  his  lands? 

A.  No,  sir,  not  a  private  letter.  But  as  and  a  part  of 
the  application,  I  was  required  to  give  my  opinion  as  to  the 
desirability  of  the  loan,  and  the  standing  of  the  appplicant 
in  regard  to  his  being  considered  prompt  in  the  payment 
of  his  debts  and  honest.  *  *  *  *  j  had  to  answer  in 
effect  each  question  before  the  loan  could  be  approved. 

Q.  Then  unless  you  'approved  of  the  applicant  for  the 
loan,  they  would  not  place  it  ? 

A.     Yes,  sir,  that  is  a  fact. 

Q.     Did  you  recommend  Mr.  Addison  to  them? 

A.     I  did. 

There  is  much  more  of  Mr.  Barnes'  testimony  to  the  same 
effect,  which  it  is  unnecessary  to  copy.  He  seems  to  have 
negotiated  loans  for  the  Corbin  Banking  Co.,  to  the  amount 
of  about  $15,000. 

F.  W.  Dunton,  the  cashier  of  the  Corbin  Banking  Com- 
pany, testifies  that  the  notes  and  mortgages  in  question  were 
prepared  in  the  office  of  the  Corbin  Banking  Co.,  and  sent 
to  Mr.  Barnes  to  procure  the  signatures  of  the  defendants 
and  their  acknowledgment  to  the  mortgage,  and  to  be  re- 
turned to  the  Banking  Co.  The  testimony  also  shows  that 
*2-2 
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the  blank  applications  for  loans  were  furnished  to  Mr. 
Barnes  by  the  Banking  Co.  This  application  required  the 
applicant  to  state  the  condition  of  the  premises,  the  amount 
of  stock,  buildings,  and  improvements,  the  amount  of  grain 
raised  the  previous  year,  the  amount  of  the  applicant's  in- 
debtedness, and  the  use  to  which  he  intended  to  apply,  the 
money  borrowed,  and  required  Barnes  to  give  his  view  as 
to  the  desirability  of  the  loan ;  that  is,  whetlier  it  would 
be  a  safe  investment  or  not.  It  also  appears  that  Barnes 
obtained  and  forwarded  the  abstract  of  title  for  the  mort- 
gaged premises,  and  did  all  other  acts,  so  far  as  we  can  see, 
to  protect  the  interests  of  the  parties  for  whom  he  was  act- 
ing as  "correspondent," 

That  these  services  were  rendered  by  Mr.  Barnes  for  the 
Banking  Co.,  we  think  the  evidence  clearly  shows.  A 
great  deal  of  stress  is  laid  by  the  plaintiff  on  the  fact  that 
Addison  stated  in  his  application  that  he  employed  Barnes 
and  the  Banking  Co.  as  his  age^its  to  procure  the  loan,  and 
it  is  intimated,  although  not  directly  alleged,  that  he  is 
estopj>ed  from  denying  such  agency.  No  grounds  for  an 
estoppel  are  shown,  and  the  question  of  agency,  like  any 
other  fact,  must  be  determined  from  the  evidence.  And  in 
our  opinion  the  reix)rt  of  the  referee  is  sustained  by  the 
clear  weight  of  the  testimony,  and  the  decision  confirming 
the  report  must  be  affirmed.  It  is  ap[)arent  that  there  is 
an  error  in  the  amount  of  the  decree  and  that  the  plaintiff* 
is  entitled  to  §45  more  than  was  awanled  in  the  court  be- 
low, viz.,  the  sum  of  $1G5,  and  a  decree  will  be  entered 
in  this  court  for  that  sum. 

Judgment  accordingly. 

Thk  other  judges  concur. 
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RoriKRT  J.  Doom  and  Hans  P.  Lau,  plaintiffs  in  er-        \  il  ^ 
KOR,  V.  A.  L.  A.  Walker,  defendant  in  error.  15  £S| 

'  '  60    778' 

Verdict.  When,  under  the  provisions  of  sectisn  293  of  the  code  of 
civil  procedure,  tlie  court  shall  have  instruct^  the  jury  that  if 
they  render  a  general  verdict  to  find  upon  particular  questions 
cif  fact  stating  the  same  in  writing,  and  directing  a  written  find- 
ing thereon,  the  jury  shall  fail  to  agree  to  a  finding  upon  the 
whole  or  a  part  of  such  questions,  but  shall  find  a  general  ver- 
ilU'Aj  it  is  error  on  the  part  of  said  court— over  the  objection  of 
the  defendant,  against  whom  is  the  said  general  verdict,  to  re- 
ceive such  verdict,  and  judgment  thereon  will  be  reversed. 

Error  to  th^  district  court  for  Saundei-s  county.  Tried 
below  before  George  W.  Post,  J. 

Harwood  &  Ames  and  Burr  &  KeUy,  for  plaiutiffs  ia 
error. 

M.  H,  Sessions,  for  defendant  in  error. 

Cobb,  J. 

There  is  a  question  of  practice  raised  in  this  case  which 
has  not  been  previously  presented  to  this  court.  This 
qaestion  naay  be  stated  as  follows :  When,  under  the  pro- 
visions of  section  293  of  the  code  of  civil  procedure,  the 
tHjurt  may  instruct  the  jury,  if  they  render  a  general  ver- 
dict to  find  upon  particular  questions  of  fact,  stating  the 
same  in  writing,  and  directing  a  written  finding  thereon, 
the  jury  shall  fail  to  agree  to  a  finding  upon  the  whole  or 
a  part  of  such  questions,  but  shall  find  a  general  verdict,  is 
it  error  on  the  part  of  said  court,  over  the  objection  of  the 
defendant,  against  whom  is  the  said  general  finding,  to  re- 
ceive such  verdict,  enter  judgment  thereon,  and  discharge 
the  jury? 

A  statement  of  the  case  somewhat  at  length  is  necessary 
to  the  proper  application  of  the  above  question.     The  ac- 
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tion  was  in  the  nature  of  trespass  for  entering  the  store  of 
the  ])laintiff  and  taking  away  and  converting  his  goods. 
The  defense  of  the  defendants,  one  of  whom  is  a  constable 
was:  1,  a  general  denial ;  2,  a  justification  under  a  writ  of 
attachment,  then  in  the  hands  of  the  defendant,  Robert  J. 
Doom,  as  constable  of  said  county,  issued  by  a  justice  of  the 
peace,  at  the  suit  of  the  defendant,  Hans  P.  Lau  and  part- 
ner, and  against  one  W.  E.  Edwards;  and  3,  that  the  said 
goods  were  the  property  of  the  said  Ixlwards,  and  not  of 
the  plaintiff,  etc. 

Upon  the  trial  the  controversy  was  almost  exclusively 
confined  to  the  question,  as  to  whether  there  was  a  per- 
fected purchase  by  the  plaintiff  Walker  from  W.  E.  Ed- 
wards of  the  goods  in  question,  before  the  levy  of  the  at- 
tachment, or  not.  Acc*onling  to  the  testimony  of  Walker 
— plaintiff  below,  who  was  a  witness  on  his  own  behalf,  on 
Wednesday,  October  12,  1881,  W.  E.  Edwards  was  the 
owner  of  and  in  i)ossession  of  the  goods -which  constitute<l 
the  furniture  and  supplies  of  his  restaurant,  which  he  was 
engaged  in  keeping  in  the  house  in  which  he  also  lived 
with  his  wife  and  four  children  at  Ashland.  I  quote  at 
some  length  his  testimony. 

"In  the  first  place  I  asked  him  if  he  wanted  to  sell,  and 
he  said  he  did.  And  I  told  him  what  I  was  doing,  and  I 
asked  him  in  the  first  place,  how  he  would  sell.*  And  he 
said  he  would  sell  and  take  an  inventory;  and  then  I  told 
him  that  he  had  some  goods  in  there  that  I  did  not  want,  as 
I  could  not  pay  for  them.  And  that  I  did  not  want  to 
go  in  debt  too  heavy.  These  consisted  of  heavy  groceries, 
he  had  in  there,  and  we  agreed  that  I  was  to  give  him  $350 
cash  and  a  mortgage  on  the  fixtures  in  the  house,  and  also 
on  a  mower  and  hay  rake  that  I  had  in  Cass  county,  that 
I  had  before  I  came  here,  and  it  was  to  be  completed  in 
that  way  if  I  could  get  the  building.  If  I  could  not  get 
the  building  he  was  not  to  sell,  and  I  was  to  go  out  and  see- 
Mrs.  Lyman,  I  went  out  and  saw  her  and  she  was  to  tell 
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me  on  Thursday,  whether  I  could  get  the  buildiug  or  not/ 
bjt  she  did  not  send  me  in  woixl  and  on  Friday  morning 
I  went  out  to  see  her,  and  she  told  me  I  could  have  the 
building,  by  him  paying  up  the  remainder  of  the  rent  that 
was  due  on  the  building  for  that  month  uj)  to  November 
first,  and  then  if  I  would  deposit  the  $22  in  the  bank  for 
November,  I  could  have  the  building  as  long  as  I  kept  the 
rent  paid  up  in  advance.  And  then  I  came  in  and  told 
Mr.  Edwards  so,  and  said  he,  *  All  right,'  and  then  he  said, 
*  I  have  not  got  the  money  by  me  to  go  and  pay  up  the 
rent,'  and  I  said, '  All  right  I  will  hand  it  to  you,'  and  I 
handed  him  $10.  I  handed  it  to  him  in  Scott's.  S^ott 
receipted  it  and  I  handed  him  back  the  remainder,  some- 
thing like  between  $7  and  $8 — $10 — I  don't  remember 
exactly,  but  he  handed  me  some  change  back." 

Q.  State  what  was  agreed  upon  at  that  time,  if  anything, 
about  the  time  that  the  invoice  should  be  made,  and  who 
was  to  make  it? 

A.  We  selected  the  parties.  He  chose  Jjuther  Snell, 
and  I  took  George  Patton.  At  that  time  and  then  we 
took  an  invoice  of  those  goods  on  Monday,  and  I  was  to 
take  possession,  and  I  was  to  have  one  room  vacated  so  I 
could  move  in, 

Q.     State  what  was  said  and  done? 

A.  We  were  to  take  the  invoice  on  Monday,  and  I  was 
to  have  possession  so  as  to  move  right  in. 

Q.  Give  the  language  of  what  was  said.  What  was 
said  by  you  and  the  other  party  ? 

A.  He  said,  'AH  right,  we  will  take  an  invoice  of  the 
goods  on  Monday.'  I  came  to  town  Monday  morning  and 
he  was  not  there,  but  the  buildiug  was  vacjited.  That  is, 
one  room  for  my  family.  On  Monday  morning  I  came  in, 
in  person  on  Monday  morning,  and  my  family  came  in  on 
Tuesday. 

Q.     Where  did  your  family  go? 

A.     They  went  into  the  building. 
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Q.  On  what  day  did  you  take  possession? 

A.  On  the  18th,  in  the  front  room  up  stairs^  we  moved 
in. 

Q.  State  what  further  was  done?     (No  answer.) 

Q.  State  if  the  invoice  was  made  that  day? 

A.  No,  sir,  it  was  not. 

Q.  When  was  it  made? 

A.  On  the  22d  of  October. 

Q.  Was  Edwards  a  married  man? 

A.  I  should  judge  he  was.  I  don't  know,  I  suppose 
he  was  though. 

Q.  Did  he  have  a  wife  there  in  the  building? 

A.  Yes,  sir,  and  four  chiklren. 

Q.  Where  was  the  wife  at  the  time? 

A.  She  \\a3  in  the  building. 

Q.  Where  was  she  living  with  her  family? 

A.  At  the  time  the  invoice  was  taken,  or  befoi-e? 

Q,  Yes,  and  all  this  time  ? 

A.  In  the  house.    *  , 

Q  In  the  same  building  ? 

A.  Yes,  sir.  * 

Q.  Now  state  what  was  done  on  the  22d,  and  who  did  it? 

A.  AVe  took  an  invoice  of  the  stock. 

Q.  Who  did? 

A.  Luther  Snell,  George  Patton,  and  myself, 

Q.  Where  was  Mrs.  Edwards? 

A.  She  was  up  stairs, 

Q.  Well,  wliat  did  she  do  about  it? 

Defendant  objects  as  immaterial.     Sustained. 

Q.  Was  she  not  there  in  possession,  and  running  the 
business  of  the  restaurant? 

A.  Yes,  sir. 

Q.  State  whether  she  was  running  that  restaurant? 

Defendant  objects  as  immaterial.     Overruled. 

A.  Mrs.  Edwards  was  running  the  restaurant  at  that 
time? 
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Q.  I  am  calling  your  attention  particularly  to  the  17th, 
and  down  to  the  22d,  when  the  inventory  was  made, 
whether  she  was  running  that  restaurant? 

A.     Yes,  sir,  she  was. 

Q.     What  was  done  on  the  22d,  and  who  did  it? 

Defendant,  objects  as  immaterial  and  irrelevant.  Sus- 
tained. 

Q.  I  want  to  know,  first  if  on  the  22d,  that  arrange- 
ment that  you  had  made  with  Mr.  J^waixls  was  j^erfeeted 
and  carried  out  according  to  the  terms  and  the  agreement 
of  the  same. 

Defendant  objects  as  leading  and  irrelevant.     Sustained. 

Q.     State  what  was  done  under  that  contract? 

A.     It  was  carrial  out  to  the  letter. 

Defendant  objects  as  incompetent.     Sustained. 

Q.     State  what  was  done  ? 

A.     The  invoice  was  taken  and  the  money  was  i)aid  over. 

Q.     Who  took  it? 

A.     Luther  Snell,  George  Patton,  and  myself. 

Q.     Well,  what  did  Mrs.  Edwards  do  about  it? 

Defendant  objects  as  immaterial.     Sustained. 

Q.  State  if  you  know  whether  Mrs.  Edwards  knew 
what  the  contract  was  between  you  and  Mr.  Edwards? 

A.     Yes,  sir. 

Defendant  objects  as  hearsay  and  incompetent,  and 
moves  the  court  to  strike  out  the  answer.  Overruled  and 
defendant  excepts. 

Q.  Now  go  on  and  state  v*'ho  was  present  at  that  time, 
and  who  acted  for  Mr.  E<lwards,  if  anybody,-  in  making 
that  invoice? 

Defendant  objec;ts  as  incomj)etent.     Sustained. 

Q.  State  whether  you  deposited  $22  in  the  bank  for 
the  November  rent  ? 

A.     I  did. 

Q.  State  what  was  done  there  that  night  in  making  the 
invoice  ? 
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A.  We  simply  took  the  invoice,  and  I  paid  over  my 
money  according  to  the  contract  entered  into  between  Mr. 
Edwards  and  myself.  . 

Q.  State  how  much  goods  you  invoiced  and  how  much 
you  invoiced  them  at?        • 

Defendant  objects  as  immaterial  and  irrelevant.  Over- 
ruled and  defendant  excepts. 

A.  I  purchased  $676.10  worth,  if  I  remember  right, 
and  I  think  I  paid  $350  cash. 

Q.     When  did  you  pay  that 

A.     Saturday  night. 

Q.     Who  did  you  pay  it  to? 

A.     To  Mrs.  Edwards. 

The  testimony  of  this  party  as  a  witness  continVies  at 
considerable  length,  but  the  only  new  facts  elicited  deemed 
important  for  the  purposes  of  this  opinion  are,  that  in  ad- 
dition to  the  payment  of  $350,  as  testified  to  above,  he  also 
executed  and  delivered  to  Mrs.-  Hattie  E.  Edwards,  Mr. 
Edwards'  wife,  a  note  at  six  months  from  that  date  for  the 
sum  of  $^20j  and  also  a  chattel  mortgage  to  secure  the 
payment  of  the  same  on  the  fixtures  in  the  building  and 
some  tarui  implements  of  plaintiff*'s  in  Cass  county. 

Also  that  he,  plaintiff  below,  took  possession  of  the 
goods  Saturday  night,  the  twenty-second  of  October,  and 
was  in  possession  of  them  on  Monday  morning,  the  24th, 
when  the  defendant.  Doom,  the  constable,  took  them  on 
the  attachment  in  favor  of  Lau  &  Co. 

The  deposition  of  Mrs.  Harriet  E.  Edwards,  taken  on 
the  part  of  defendants,  was  read  in  evidence  on  their  behalf. 
Her  testimony  in  the  main  corroborates  that  of  the  plain- 
tiff in  reference  to  the  underatandiug  between  Walker  and 
Edw-ards  previous  to  the  latter  going  away,  the  taking  of 
the  invoice,  the  payment  of  the  $350,  and  the  giving  of  the 
note  and  mortgage  to  her.  Also  that  her  husband  left 
Ashland  the  morning  of  the  seventeenth  of  October,  1881, 
that  he  did  not  bid  her  go(Kl-by  when  he  left,  that  she  did 
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not  know  where  he  was  going,  and  that  at  the  time  of  the 
taking  of  the  invoice  and  payment  of  the  money  to  her  by 
Walker  she  thought  that  Edwards,  her  husband,  had  finally 
abandoned  his  family  or  had  been  killed.  Also  that  he 
had  never  authorized  her  to  consummate  the  sale  of  said 
goods  to  Walker,  that  she  did  not  know  whether  Walker 
was  aware  of  that  fact  or  not.  But  in  answer  to  the  ques- 
tion whether  there  was  not  a  conversation  between  herself 
and  Walker  to  that  effect,  she  answered,  "I  don't  know 
but  there  was  such  a  conversation.^'  She  further  stated 
that  at  the  time  that  Edwards  left  Ashland  he  was  the 
owner  of  the  goods  in  question. 

Witness  further  stated  that  after  Edwards  left  Ashland 
it  was  about  four  weeks  before  she  heard  from  him,  at 
which  time  he  came  to  Augusta,  Ills.,  where  witness  then 
was. 

The  deposition  of  William  E.  Edwards,  taken  on  the 
part  of  defendants,  was  also  read  in  evidence  in  their  be- 
half This  witness  also  in  the  main  corroborates  the  testi- 
mony of  Walker  as  to  the  preliminaries  of  the  agreement 
to  stJl  the  property  by  him  to  Walker,  the  obtaining  by 
Walker  of  the  agreement  to  rent  him  the  house  by  the  Ly- 
mans,  and  the  payment  by  Walker  of  the  amount  of  arrears 
of  rent  for  a  part  of  the  month  of  October;  but  that  he  left 
Ashland  on  the  morning  of  October  without  consum- 
mating the  sale;  that  he  never  consummated  it  or  deliv- 
ered the  goods  to  Walker;  that  he  never  authorized  Mi-s. 
Edwards  or  any  one  else  to  consummate  the  sale  nor  to  sell 
the  goods,  except  to  his  clerk  to  sell  at  retail  in  the  usual 
course  of  business;  that  when  he  left  Ashland,  October  17, 
1881,  he  was  the  owner  of  and  in  the  possession  of  the 
goods.  He  also  testified  that  w^hen  he  left  it  was  not  with 
the  intention  of  abandoning  his  family;  that  he  told  two 
persons,  whom  he  names,  on  that  morning  that  he  was  go- 
ing to  Omaha,  and  return  that  evening;  that  he  was  absent 
from  Ashland  four  weeks  less  one  day;  that  when  he  re- 
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turned  he  found  that  his  wife  and  children  had  gone  and 
had  sold  the  property;  that  his  wife  had  sold  it;  that  he 
remained  at  Ashland  but  -a  few  hours,  and  went  to  Illinois, 
wliere  he  found  his  wife  at  her  sister's ;  that  since  then  he 
and  his  wife  had  Hved  together  in  Illinois,  and  also  in  Mis- 
souri ;  and  that  he  had  never  ratified  or  consented  to  the 
sale  of  the  said  goods. 

There  was  other  testimony,  but  which  it  is  not  deemed 
important  to  notice,  on  this  point. 

After  delivering  its  charge  to  the  jury,  the  court  deliv- 
ered and  submitted  to  them  for  their  special  finding  the 
following  questions: 

1.  "Did  W.  E.  Edwards,  late  of  this  county,  whose 
deposition  has  been  read  herein,  on  or  before  the  twenty- 
fourth  day  of  October,  1881,  or  at  any  other  time,  person- 
ally deliver  to  the  plaintiff,  Walker,  the  goods  and  chattels 
in  controve.sy,  or  any  of  them?" 

To  which  the  ?ai<l  jury  answered,  "No.'' 

2.  "Did  the  said  W.  E.  Edwards,  at  anv  time  on  or 
previous  to  said  twenty-fourth  day  of  October,  1881,  in 
any  way  instruct  or  direct  his  wife  or  give  her  his  consent 
or  permission  to  sell  or  deliver  the  goods  and  chattels  in 
controversy,  or  any  of  them,  to  the  plaintiff  Walker?" 

To  which  the  jury  answered,  "Fail  to  agree." 

3.  "Did  the  said  W.  E.  Edwards,  at  any  time  before 
meeting'his  wife  in  Illinois,  in  November,  1881,  constant  to 
or  acquiesce  in  a  sale  or  delivery  by  her  to  said  Walker  of 
the  goods  and  chattels  in  controversy,  or  any  of  them?" 

To  which  the  jury  answered,  "Yes." 

4.  "Did  the  plaintiff  Walker,  at  any  time,  pay  or  give 
to  said  W.  E.  Edwaixls,  personally,  any  money,  note,  or 
valuable  thing  as  or  for  the  whole  or  any  jwirt  of  the  pur- 
chase price  of  the  goods  and  chattels  in  controversy,  or  any 
part  thereof?     If  so,  when  and  how  much?" 

To  which  the  jury  answered,  "Failed  to  agree." 

5.  "Did  the  said  W.  E.  Edwards,  at  any  time  before 
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the  twenty-fourth  day  of  October,  1881,  in  any  way  direct 
or  instruct  his  wife  or  give  her  his  consent  or  permission  to 
consummate  or  close  up  a  sale  or  delivery  of  the  goods  and 
chattel?*  in  controversy  to  the  plaintiff  Walker  previously 
negotiated  between  said  Edwards  and  said  Walker?" 

To  which  the  jury  answered,  "  Failed  to  agree." 

At  the  same  time  the  said  jury  brought  in  a  general  ver- 
dict in  favor  of  the  plaintiff  for  the  sum  of  three  hundred  and 
uinety-fourdollarsand  ninety  cents.  Whereupon  the  defend- 
ants, by  their  counsel,  objected  there  in  open  court  to  the 
reception  or  recording  of  said  general  verdict  herein,  on  the 
ground  that  said  jury  had  failed  to  make,  render,  or  return 
any  verdict  or  findings  in  response  to  the  special  questions 
or  findings  submitted  to  them  by  the  court,  nunil>ered  re- 
spectively two,  four,  and  five,  or  either  of  them.  Which 
objection  the  court  then  and  there  overruled,  and  received 
the  said  general  verdict  and  ordered  the  same  to  be  made 
of  record,  and  discharged  said  jury  from  the  further  con- 
sideration of  said  cause.  To  each  of  which  said  rulings 
and  orders  the  said  defendants  then  and  there  excepted. 
Thereupon  the  said  defendants  filed  their  motion  for  a  new 
trial,  which  was  overruled,  exception  taken  by  the  said  de- 
fendants, and  judgment  rendered  on  the  verdict. 

The  provision  of  the  statute  applicable  to  the  question 
here  presented  is  in  the  following  words:      -  ^ 

"  Sec.  293.  In  every  action  for  the  recovery  of  money 
only  or  specific  real  proi)erty,  the  jury  in  their  discretion 
may  render  a  general  or  spwial  verdict.  In  all  other  cases 
the  court  may  direct  the  jury  to  find  a  special  verdict  in 
writing  upon  all  or  any  of  the  issues;  and  In  all  cases  may 
instruct  them  if  they  render  a  general  verdict  to  find  upon 
particular  questions  of  fact  to  be  stated  in  w  riting,  and  may 
direct  a  written  finding  thereon." 

We  are  cited  to  no  case  by  counsel  on  either  side  exactly 
in  point,  nor  have  I,  in  the  limited  time  at  my  command, 
been  able  to  find  one.     Indeed  I  doubt  that  any  ciise  can 
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be  found  where  a  court,  having  directed  special  findings  on 
a  number  of  propositions  by  a  jury,  has  accepted  a  general 
verdict  at  their  hands  without  a  response  to  all  of  them, 
much  less  where  they  have  left  a  majority  of  such  proposi- 
tions unre8j)onded  to. 

A  trial  court  should  be  careful  not  to  submit  trivial  or 
irrelevant  propositions  for  the  findings  of  a  jury.  Such  as 
it  does  submit  l)ccome  a  part  of  the  record,  which  both  court 
and  jury  are  bound  to  respect  as  such,  not  to  be  ignored  by 
the  one  or  waived  or  withdrawn  by  the  other,  certainly  not 
without  the  consent  of  the  parties  to  the  suit. 

It  is  not  to  be  inferred  from  the  above  that  the  propo- 
sitions submitted  in  the  case  at  bar  are  considered  either 
frivolous  or  irrelevant.  On  the  contrary,  I  think  their 
submission  was  altogether  proper  and  called  for  by  the 
state  of  the  testimony,  and  ^hat  their  answer  was  necessary 
to  a  proper  solution  of  the  case. 

There  is  another  important  question  presented  in  the 
case,  but  having  reached  the  conclusion,  upon  the  point 
above  consi<lere(l,'that  there  must  be  a  new  trial,  such  other 
question  will  not  be  examined. 

The  ju<lgment  of  the  district  court  is  reversed,  and  the 
cause  remande(1  for  further  proceedings  in  accordance  with 
law.     By  the  court, 
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Judgment  reversed. 
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James  Sweet,  plaintiff,  v.  William  R.  Craig,  Row- 

ENA  S.  Craig,  his  wife,  William  M.  Craig,  Lucy 
Craig  his  avife,  Nathan  B.  Craig,  George  L. 
WooLSEY,  Arthur  T.  Craig,  and  State  National 
Bank  of  Lincoln,  defendants. 

Creditor's  Bill.  Upon  the  pleading  and  proofs  in  this  case,  Held^ 
That  the  judgment  of  the  district  court  in  favor  of  the  defend- 
ants, Rowena  S.  Craig,  Nathan  B.  Craig,  Arthur  T.  Craig,  and  the 
State  National  Bank  of  Lincoln  he  affirmed.  And  that  said 
judgment,  so  far  as  the  same  is  in  favor  of  the  said  plaintiff  and 
against  the  saiJ  William  R.  Craig  and  Lucy  Craig,  be  reversed, 
and  a  judgment  entered  in  this  court  in  favor  of  the  said  plain- 
tiff, giving  him  such  relief  as  the  evidence  Tvill  sustain. 

Appeal    and    cross  appeal    from    Lancaster    county. 
Heard  below  before  Pound,  J. 

Covefl  (t  Ransom,  for  plaintiff. 
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Watson  &  Wodehouae  and  O.  P.  Mason,  for  defeudants. 
Cobb,  Ch.  J. 

This  was  an  action  in  the  nature  of  a  creditor's  bill, 
brought  by  James  Sweet  against  William  R.  Craig,  the 
principal  debtor,  together  with  his  wife  liowena  S.  Craig, 
William  M.  Craig,  his  son,  Lucy  Craig,  his  son's  wife, 
Nathan  B.  Craig,  his  brother,  George  L.  Woolsey,  Arthur 
T.  Craig,  another  son,  and  the  State  National  Bank  oi 
Lincoln.  The  |)etition  sets  out  and  alleges  the  recovery  ot 
a  judgment  by  the  said  James  Sweet  against  the  said  Wil- 
liam R.  Craig  for  the  sum  of  two  thousand  three  hundred 
and  sixty-nine  dollars  and  nineteen  cents  in  the  district 
court  of  Otoe  county  on  the  21st  day  of  April,  1881. 
The  issuance  of  an  execution  for  the  collection  of  said  judg- 
ment, and  its  return  wholly  unsatisfied  for  the  want  of 
goods  or  chattels,  lands  or  tenements,  of  the  said  William 
R.  Craig,  whereon  to  levy  the  same. 

The  jxjtition  also  contains  an  allegation  to  the  effect  that 
on  and  previous  to  the  24th  day  of  February,  1880,  the 
said  AVilliam  R.  Craig  held  a  claim  against  the  State  of 
Iowa,  of  fifty  thousand  dollai's  and  over,  growing  out  of  a 
contract  for  the  erection  of  a  deaf  and  dumb  asylum  for 
said  state,  near  Council  Bluifs,  which  claim  the  said  Wil- 
liam R.  Craig  was  then  engaged  in  prosecuting  before  the 
legislature  of  the  said  state  of  Iowa,  and  that  the  said  Wil- 
liam R.  Craig,  for  the  purpose  of  securing  thedelt  merged 
in  the  above  mentioned  judgment,  recovered  in  said  court 
by  said  James  Sweet  against  said  William  R.  Craig,  and  to 
secure  other  moneys  due  from  him  to  Isaac  A.  Miller  on 
that  day,  by  an  assignment  in  writing  and  power  of  attor- 
ney irrevocable,  did  sell,  assign,  and  set  over  to  the  plain- 
tiff and  Isaac  A.  Miller  the  said  claim,  and  delivered  to 
them  the  irrevocable  power  of  attorney  aforesaid.  That 
afterwards,  on  the  26th  day  of  March,  1880,  the  legislature 
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of  the  state  of  Iowa,  made  an  appropriation  to  pay  said 
claim,  amounting  to  the  sura  of  twenty-three  thousand  nine 
hundred  and  fifty-six  dollars  and  fifty  cents,  and  by  law 
directed  the  auditor  of  the  state  of  Iowa,  upon  the  said  de- 
fendant, William  R.  Craig,  filing  in  said  auditor's  office  a 
receipt  in  full  for  all  claims  held  by  him  against  said  state 
on  account  of  building  said  deaf  and  dumb  asylum,  to  is- 
sue his  warraiU  on  the  state  treasurer  for  the  said  sum  of 
twenty-three  thousand  nine  hundred  and  fifty-six  dollars 
and  fifty  cents.  That  afterwards,  on  the  17th  day  of 
April,  1880,  the  said  defendant,  by  duplicity,  stealth,  and 
fraud,  filed  such  receipt  with  the  auditor,  and  leceived 
from  him  the  auditor^s  warrants  on  the  state  treasury  of 
said  state  to  the  amount  of  twenty-three  thousand  nine 
hundred  and  fifty-six  dollars  and  fifty  cents,  of  which  sum 
at  least  nine  thousiind  dollars  is  fraudulently  concealed  by 
the  said  defendants,  William  R.  Craig,  Rowena  S.  Craig, 
William  M.  Craig,  and  Arthur  T.  Craig.  That  over  five 
thousand  dollars  of  said  sum  has  been  invested  in  certifi- 
cates of  deix)sit  issued  by  some  bank  and  other  securities  ne- 
gotiable by  delivery  or  by  endorsement  in  blank,  which  said 
defendants  pass  from  hand  to  hand  and  fraudulently  con- 
ceal for  the  purpose  of  preventing  the  collection  of  plain- 
tiff's judgment,  and  to  avoid  the  same  being  taken  in  exe- 
cution to  satisfy  the  said  judgment;  and  that  the  said  de- 
fendants, William  R.  Craig,  Rowena  S.  Craig,  his  wife, 
William  M.  Craig,  and  Arthur  T.  Craig,  hold  in  secret 
trust  to  and  for  the  use  of  the  defendant,  William  R. 
Craig,  other  articles  of  personal  pn)i)erty  purcha'^ed  with 
the  proceeds  of  the  said  treasury  warrants  so  issued  by  the 
auditor  of  the  state  of  Iowa  to  the  defendant,  William 
R.  Craig,  as  aforesaid,  etc.  Also  that  the  said  William  R. 
Craig  is  the  equitable  owner  of  the  following  described  real 
estate,  situate  in  the  county  ot  Lancaster,  namely,  lot 
nine,  in  block  seventy-one,  in  the  city  of  Lincoln.  The 
south  half  of  the  south-east  quarter  of  section  twenty-two, 
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in  township  eleven  north,  of  range  six  east  of  the  sixth 
principal  meridian ;  the  south  half  of  the  south-east  quarter 
of  section  twenty-eight,  in  township  eight  north,  of  range 
eight  east  of  the  sixth  principal  meridian;  and  the  north- 
east quarter  of  the  north-east  quarter  of  section  thirty-three, 
in  township  eight  north,  of  range  eight  east  of  the  sixth 
principal  meridian.  That  the  title  to  the  above  de- 
scribed lot  nine,  in  block  seventy-one  in  tlie  city  of  Lin- 
coln is  held  by  and  in  the  name  of  the  said  defendant, 
Nathan  B.  Cmig,  who  resides  in  the  county  of  Joe  Daviess, 
in  the  state  of  Illinois,  in  secret  trust  for  the  use  of  said  de- 
fendant, William  R.  Craig.  That  the  title  to  the  above  de- 
scribed tracts  of  land  situate  in  the  county  of  Lancaster,  is 
held  by  and  in  the  name  of  the  defendant,  William  M. 
Craig,  who  is,  as  a  son  of  the  defendants,  "William  R.  Craig 
and  Rowena  S.  Craig,  in  secret  trust  for  the  use  of  the 
said  defendant,  William  R.  Craig,  and  that  the  defendant, 
Lucy  Craig,  is  the  wife  of  said  defendant  William  M- 
Craig,  etc.,  and  that  said  defendant  William  M.  Craig  at 
the  time  of  taking  said  title  was  wholly  insolvent. 

That  the  defendant,  Arthur  T.  Craig,  who  is  the  son  of 
the  defendants,  William  R.  Craig  and  Rowena  S.  Craig, 
and  resides  in  Otoe  county,  has  in  his  posjicssion  a  stock  of 
harness  and  saddlery  leather,  tools,  harness  trimmings,  and 
all  the  nec(«siiry  things  for  the  carrying  on  of  the  business 
of  a  harness  maker  and  dealer  in  harness,  which  were  pur- 
chas(Hl  with  money  derived  from  the  sale  of  the  treasury' 
warrants  received  by  the  sjiid  WMUiam  R.  Craig  from  the 
state  of  Iowa  as  aforesaid,  furnished  by  said  William  R. 
Craig,  through  the  said  Rowena  Crjiig,  to  the  defendant, 
Arthur  T.Craig;  that  in  equity  the  said  William  R,  Craig 
is  the  owner  of  the  «iid  stock  of  hnrness  and  material  for 
the  ninnufacture  of  harness  ami  sacUllerv,  etc.  That  the 
said  defendant,  Rowena  S.  Craig  has  and  h(jlds  in  her  own 
name  a  large  amount  of  the  st(K'k  of  the  State  National 
Rjink  of  Lincoln,  to- wit:  forty  shares  of  the  par  value  of 
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one  hundred  dollars  per  share,  amounting  to  four  thousand 
dollars,  which  was  originally  purchased  by  the  said  Wil- 
liam R.  Craig  in  the  month  of  June,  1880,  of  Joseph  J. 
ImhoflF  assigned  to  Rowena  S.  Craig,  one  of  these  defend- 
ants, wife  of  the  said  William  R.  Craig,  to  be  by  her  held 
in  trust  for  the  use  of  said  William  E.  Craig.  That  pay- 
ment was  made  for  said  bank  stock  to  said  Irahoff  by  said 
defendants,  William  R.  Craig  and  Rowena  S.  Craig,  by  the 
said  William  R.  Craig  endorsing  over,  and  delivering  over 
and  delivering  to  the  said  ImhofF  a  treasury  warrant  for  the 
sum  of  live  thousand  dollars,  dated  April  17,  1880,  upon 
the  treasury  of  the  state  of  Iowa ;  that  the  said  Imhoff  ex- 
ecuted to  the  defendant,  Rowena  S.  Craig,  his  note  for  one 
thousand  dollars,  the  difference  between  the  value  of  the 
said  treasury  warrant  and  the  said  bank  stock.  That  the 
said  stock  is  the  property  of  said  defendant,  William  R. 
Craig,  and  ought  to  be  applied  to  the  payment  of  plain- 
tiff's said  judgment.  But  the  defendant,  Rowena  S.  Craig, 
fraudulently  conceals  such  bank  stock  to  prevent  its  being 
taken  in  execution  to  satisfy  said  judgment  of  plaintiff. 

Also  that  the  defendant,  George  L.  Woolsey,  holds  some 
property,  deed  to  some  real  estate,  tax  title,  tax  certificate  or 
other  tiling  of  value,  in  which  the  said  William  R.  Craig 
is  in  some  manner  beneficially  interested,  which  ought  to 
be  applied  to  the  payment  of  the  said  judgment.  That  the 
said  defendants  are  about  and  threaten  to  transfer,  assign, 
and  dispose  of  the  property  so  held  by  them  in  secret  trust 
for  the  benefit  of  said  defendant,  William  R.  Craig,  etc. 
With  prayer  for  judgment,  the  appointaeit  of  a  receiver, 
etc. 

The  defendants,  William  M,  Craig  and  Lucy,  his  wife, 
William  R,  Craig,  George  L.  Woolsey,  Nathan  B.  Craig, 
and  Arthur  D.  Craig,  sued  by  the  name  of  Arthur  T. 
Craig,  filed  their  several  and  separate  answers  therein. 
Thereupon  on  the  23d  day  of  May,  1882,  the  plaintiff  filed 
a  supplemental  petition  setting  up  the  recovery  of  another 
23 
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and  additional  judgment  by  him  against  the  said  defend- 
ant, William  R.  Craig,  for  the  sum  of  four  thousand  six 
hundred  and  forty-three  dollars  and  thirty-five  cents  dam- 
ages, and  eighty-silc  dollars  and  thirteen  cents  costs  of  suit, 
in  the  district  court  of  Otoe  county. 

Thereupon  the  defendant,  Rowena  S.  Craig,  filed  her 
several  and  separate  answer  to  the  said  petition  and  sup- 
plemental petition,  in  which  answer  she  first  denied  all  and 
singular  the  matters  charged  against  her  by  the  said  plain- 
tiff in  his  said  petition  and  supplemental  petition.  Sec- 
ondly, she  set  out  the  fact  of  the  imprisonment  of  the  de- 
fendant, William  R.  Craig,  by  the  said  plaintiff  upon  au 
execution  issued  upon  the  first  or  original  judgment  by  the 
said  plaintiff,  against  said  defendant,  William  R.  Craig, 
and  described  in  the  original  petition,  and  claimed  ?ucb 
imprisonment  of  the  said  principal  defendant,  and  his  dis- 
charge therefrom  by  order  of  the  court,  as  a  full  discharge 
of  said  defendant  from  the  said  judgment. 

For  a  third  defense  the  said  defendant,  Rowena  S.  Craig, 
set  forth  ana  alleged  in  and  by  her  said  answer  that  beforo 
the  recovery  by  the  said  plaintiff  of  the  judgments  or  either 
of  them,  upon  which  the  said  creditor's  suit  is  founded,  she 
owned  in  her  own  right  and  name  and  in  good  faith, 
twenty-five  shares  of  one  hundred  dollars  each  of  the  capi- 
tal stock  of  the  said  State  National  Bank  of  Lincoln,  for 
which  she  paid  in  her  own  funds  the  sum  of  four  thou^ 
and  dollars,  and  that  the  said  shares  and  the  funds  and 
money  with  which  they  were  purchased  were  the  personal 
property  of  the  said  answering  defendant,  and  not  subject 
to  the  demands  of  the  said  )>laintiff,  nor  of  the  creditors 
of  the  husband  of  her  the  said  defendant,  the  said  William 
R.  Craig,  and  not  liable  to  execution  for  the  satisfaction 
of  the  money  claimed  to  be  due  on  the  said  judgments 
as  set  forth  in  said  plaintiff's  petition,  beeaute  she  says 
that  on  the  15th  day  of  September,  1868,  the  said  de- 
fendant, W^illiam  R.  Craig,  was  her  husband  and  had  been 
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for  many  years  prior  thereto,  and  that  he,  the  said  William 
R.  Craig,  had  about  that  time,  but  before  said  last  named 
date,  contracted  with  the  State  of  Iowa  to  erect  a  deaf  and 
dumb  asylum  for  said  state,  the  same  to  cost  $121,500; 
that  the  said  defendant,  William  R.  Craig,  needed  large 
sums  of  money  to-wit,  from  $6,000,  to  $10,000  to  enable 
him  to  carry  out  said  contract,  and  the  said  William  R. 
Craig  was  then  insolvent  and  did  not  own  any  property, 
and  could  not  raise  money  to  enable  him  to  carry  on  said 
contract,  and  as  it  was  the  wish  and  desire  of  both  this 
defendant  and  her  husband,  the  said  William  R.  Craig, 
that  he  should  fulfill  and  cany  out  .said  contract,  a  parol 
contract  or  agreement  was  made  and  entered  into  by  and 
between  the  said  William  M.  Craig  and  herself  the  snid 
ansyvering  defendant  whereby  it  was  agreed  and  under- 
stood that  if  the  said  William  R.  Craig  could  and  would 
obtain  a  loan  of  sufficient  money  to  carry  on  said  contract 
on  the  note  of  the  said  William  R.  Craig,  secured  by  a 
mortgage  of  himself  and  this  answering  defendant  on 
their  homestead,  to-wit:  lots  one,  two,  and  three  in  block 
twelve  in  Nebraska  City  proper,  and  which  said  premises 
were  then  and  had  been  for  some  time  prior  thereto, 
owned  in  fee  simple  by  said  answering  defendant,  Rowena 
S.  Craig,  and  which  said  premises  were  then  of  the  value 
of  $7,000  to  $9,000;  that  as  the  consideration  to  her,  the 
said  Rowena  8.  Craig,  to  execute  such  mortgage  on  her  said 
homestead,  and  to  procure  the  loan  she,  the  said  Rowena, 
should  receive  out  of  the  money  or  proceeds  received  and  ob- 
tained from  the  said  state  of  Iowa  for  said  asylum  the  sum  of 
$e5,000.  That  after  the  foregoing  agreement  hafl  been  made 
as  aforesaid,  and  by  reason  of  the  promise  of  this  answering 
defendant  to  execute  the  mortgage  as  aforesaid,  the  said 
William  R.  Craig,  on  the  said  15th  day  of  September,  18G8, 
obtained  a  loan  of  $3,000  on  his  note  secured  by  a  mortgage 
of  himself  and  said  Rowena S.,  on  her  said  homestead  from 
one  RoUin  M.  Rolfe;  that  before  signing  the  said  mort- 
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gage  to  said  Kolfe  to  secure  the  said  $3,000  and  fiiture 
advances,  the  aforesaid  parol  contract  and  agreement  was 
aj2:ain  made  and  entered  into  between  the  said  William  R. 
( 'raig  and  the  said  Rowena  S.  Craig  whereby  it  was  agreed 
and  understood  that  for  the  security  of  this  defendant  and 
an  induwmcnt  for  her,  and  as  the  consideration  to  her,  to 
execute  the  said  mortgage  on  her  said  homestead  to  procure 
the  .said  $3,000  loan  and  future  advanct\s,  that  she  should 
receive  the  sum  of  §6,000  in  money  or  its  equivalent. of 
the  money  or  proceeds  procured  and  obtained  from  the 
state  of  Iowa  for  said  asylum  contract  as  hers  ab^^olutely 
]n  order  to  protect  her  said  homestead  against  the  said 
mortgage. 

.The  said  defendant,  Rowena  S.  Craig,  in  and  by  her 
said  answer  further  set  out  and  averred  that  of  the  said 
moneys  received  and  borrowed  on  the  said  note  and  mort- 
gage, she  never  received  one  cent,  but  that  the  whole  aud 
entire  sum  was  expende-d  by  the  said  defendant,  Williara 
R.  Craig,  in  the  building  of  said  asylum,  and  that  after- 
wards on  the  23d  day  of  May,  1870,  tlie  said  William  R. 
Craig,  wanting  more  funds  to  carry  on  and  fulfill  his  said 
asylum  contract,  obtained  another  loan  of  $3,000  of  one 
Oliver  Stevenson,  on  the  certain  other  note  of  the  said 
William  R.  Craig,  secured  by  a  certain  other  mortgage  of 
hims<jlf  and  her,  the  said  Rowena  S.,  on  her  said  homestead 
and  as  the  said  William  R.  was  still  insolvent,  and  for  the 
security  and  as  an  inducement  for  her  the  said  Rowena  S.to 
execute  said  mortgage  to  said  Stevenson  before  signing  the 
said  Stevenson  mortgage,  the  aforesaid  parol  contract  and 
agreement  'as  hereinbefore  set  forth  was  again  made,  re- 
newed, rei)eated,  and  entered  into  by  and  between  the  said 
William  R.  Craig  and  her  the  said  Rowena  S.,  whereby  it 
was  again  agreed  and  understood  that  the  said  Rowena  S. 
was  to  have  the  said  five  thousand  dollars  and  one  thousand 
dollars  additional  when  said  sums  were  paid  said  William 
R.  Craig  by  said  state  of  Iowa  for  building  said  asylum, 
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as  the  consideration  to  her  to  execute  the  said  Stevenson 
mortgage  on  her  said  homestead  to  procure  the  loan  afore- 
said of  said  Stevenson.  The  said  defendant,  Boweua  S.,  fur- 
ther alleged  that  all  of  this  last  loan  was  used  and  expended 
by  said  William  R.  in  the  further  building  of  said  asylum; 
that  both  of  said  mortgages  have  become  due  and  payable, 
and  suits  have  been  commenced  in  the  proper  court  of  said 
Otoe  county  to  foreclose  said  mortgages,  and  decrees  have  • 
been  entered  therein  to  sell  said  premises,  and  that  she,  the 
said  Rowena  S.,  has  been  by  reason  thereof  forced  to  aban- 
don her  said  homestead,  and  leave  it  to  her  said  creditors, 
the  said  mortgagees  and  their  assigns,  of  whom  the  said 
plaintiff  is  one. 

The  said  defendant,  Rowena  S.,  further  alleged,  in  and 
by  said  answer,  that  the  note  on  which  the  judgment  set 
forth  in  the  plaintiff's  original  petition  was  founded  was 
executed  long  after  the  execution  of  the  aforesaid  mort- 
gages and  the  making  of  the  aforesaid  parol  contract,  and 
that  at  that  time  the  plaintiff  well  knew  of  said  parol  con- 
,  tr^ct,  and  that  all  the  matters  and  things  set  forth  in  the 
plaintiff's  petition  and  supplemental  petition  took  place 
long  after  the  making  of  said  parol  contract  between  the 
said  Rowena  S.  and  her  husband,  the  said  William  R.,  and 
at  a  time  the  plaintiff  well  knew  of  the  existence  of  the 
said  parol  contracts.  She  further  alleged  that  the  said 
parol  contract  between  the  defendant  and  her  husband, 
William  R.  Craig  aforesaid,  was  made  with  the  full  knowl- 
edge, consent,  advice,  and  concurrence  of  the  said  plain- 
tiff, who  was  then  and  there  acting  as  the  attorney  and 
counselor  of  the  said  William  R.  Craig  in  reference  to 
the  building  of  said  asylum,  and  in  procuring  said  loans. 
Said  Rowena  S.  further  alleged  that  on  the  —  day  of 
April,  1880,  the  said  William  R.  received  of  said  state 
of  Iowa  for  work  and  materials  done  and  furnished  for 
said  asylum,  according  to  the  aforesaid  contract,  a  payment 
of  about  twenty-three  thousand  dollai-s,  out  of  which  said 
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sum  and  procee<ls,  and  according  to  the  said  parol  contract, 
he  paid  the  said  Rowena  S.  the  sura  of  five  thousand  dollars. 
Tliat  this  was  the  first  proceeds  of  said  building  contract 
obtained  by  the  said  William  R.,  out  of  which  he  could 
pay  the  said  Rowena  S.,  and  the  first  and  only  payment  or 
proct^eds  received  by  her  the  said  defendant,  Rowena  S.,  of 
or  from  the  said  William  R.  Craig  on  said  parol  agree- 
ment, etc.  She  also  allied  that  out  of  said  five  thousand 
dollars,  she  the  said  Rowen  S.,  has  invested  in  bank  stock 
as  aforesaid.  The  balance  she  has  used  in  her  support,  and 
the  payment  of  her  indebtedness.  She  further  alleged  that 
the  said  bank  stock  is  all  the  property  she  owns  excc]>t  a 
horse  and  buggy  and  a  few  household  goods;  that  she  is 
aged  and  infirm^  and  has  no  way  of  maling  a  living. 
That  the  said  money  was  received  by  her  from  the  said 
William  R.,  bona  fide  for  the  above  stated  considerations 
and  without  any  intent  to  defraud  or  to  hinder  or  delay 
the  said  plaintiff  or  any  of  the  creditors  of  the  said 
William  R.  Craig,  and  without  any  knowledge,  informa- 
tion, or  belief  other  than  that  the  said  money  received  vmsi 
her  jwrsonal  pro{)erty  and  not  subject  to  the  demands  of  the 
creditors  of  her  said  husband,  etc. 

The  defendant  Nathan  B.  Craig  made  answer  in  the 
shape  of  a  general  denial  to  the  petition  and  supplementJil 
petition. 

The  cause  was  tried  to  the  court  which  found  for  the  de- 
fendant, Rowena  S.  Craig,  and  that  she  was  the  owner  of 
the  bank  stock  mentioned  in  the  petition.  The  court  also 
found  for  the  defendant  Nathan  B,  Craig,  and  that  he  is 
the  owner  of  lot  9  in  block  71  in  the  city  of  Lincoln. 
The  court  also  found  in  favor  of  the  defendant  State  Na- 
tional Bank.  The  court  found  against  tlie  defendants 
William  M.  Craig,  Lucy  Craig,  and  William  R.  Craig,  and 
in  favor  of  the  plaintiff  as  to  their  interest  in  and  to  the 
south  half  of  the  south-east  quarter  of  section  twenty-two, 
in  towuiship  eleven  north,  of  range  six  east  in  Lancaster 
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county,  and  that  the  same  should  be  subjected  to  the  plain- 
tiflPs  judgment. 

And  thereupon  it  was  adjudged  and  decreed  by  the  said 
district  court  that  plaintiff  take  nothing  by  his  writ  as 
against  all  of  the  defendants  in  said  action,  except  said 
William  M.,  Lucy,  and  William  R,  Craig,  in  so  far  as  re- 
lates to  the  said  south  half  of  the  south-east  quarter  of  sec- 
tion twenty-two  aforesaid.  And  it  was  further  adjudged 
and  decreed  by  the  court  that  the  judgment  in  favor  of 
plaintiff  and  against  William  E.  Craig,  recovered  in  the  dis- 
trict court  of  Otoe  county  on  the  30th  day  of  September, 
1881,  for  the  sum  of  $4,643.34  and  $86.13  costs  and  ac- 
cruing costs,  with  interest  on  said  judgment  from  the  date 
of  its  recovery  at  seven  per  cent  per  annum,  be  and  is 
hereby  declared  to  be  a  lien  upon  sard  interest  in  and  to 
the  said  south  half  of  the  south-east  quarter  of  section 
twenty-two,  in  township  eleven  north,  of  range  six  east  of 
the  sixth  principal  meridian  in  Lancaster  county  aforesaid. 
And  that  the  same  be  sold  as  upon  execution  by  the  sheriff, 
etc. 

The  case  is  brought  to  this  court  on  appeal  by  the  said 
plaintiff  as  well  as  upon  cross-appeal  by  the  defendants 
W^illiam  M.  Craig  and  Lucy  Craig. 

The  caijse  was  argued  by  counsel  on  either  side  and  sub- 
mitted on  exhaustive  briefs  at  tlie  July  term,  1883,  when 
an  unanimous  conclusion  upon  all  branches  of  the  case  was 
reached  by  the  court  as  then  constituted,  and  the  papers 
were  taken  by  then  C.  J.  Lake  for  the  purpose  of  prepar- 
ing an  opinion.  But  at  the  close  of  his  term  of  ser\'ice  he 
returned  the  case  with  some  few  others  as  not  reached. 

The  record  is  voluminous,  and  yet  scarcely  anything  is 
presented  by  it  but  questions  of  fact,  and  these  having  been 
passed  upon  by  the  trial  court  in  its  findings, such  findings 
can  only  be  disturbed  by  this  court  when  unsustained  by 
sufficient  evidence. 

The  title  of  the  defendant  Rowena  S.  Craig  in  the  home- 
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stead  formerly  occupied  by  the  Craig  family  at  Nebraska 
City  has  been  before  this  court  in  the  case  of  Stevenson  v. 
Oraig,  12  Neb.,  464.  Also  in  the  case  of  same  parties  de- 
cided at  the  present  term,  by  which  we  have  confirmed  the 
sale  of  said  homestead  to  satisfy  a  mortage  executed  by  the 
said  Rowena  S.  to  raise  money  for  the  said  William  K. 
Craig  to  enable  him  to  carry  on  his  contract  with  the  state 
of  Iowa  for  the  erection  of  the  said  deaf  and  dumb  asylum. 
One  of  the  principal  allc^tions  of  the  answer  of  said  de- 
fendant Rowena  S.  is,  that  at  the  time  she  executed  the  said 
mortgage  upon  the  homestead  it  was  agreed  between  her 
and  the  said  William  R.  Craig  that  she  should  be  indem- 
nified for  any  loss  growing  out  of  said  mortgage  out  of  the 
proceeds  of  said  contract  with  the  state  of  Iowa,  and  tliat 
the  money  with  which  the  twenty-five  shares  of  stock  in 
the  State  National  Bank  of  Lincoln  were  purchased  was 
paid  to  her  by  the  said  William  R.  Craig  in  discharge  of 
that  agreement  and  not  in  fraud  of  the  rights  of  said  plain- 
tiff. Upon  this  defense  the  district  court  found  in  favor 
of  the  said  defendant;  and  we  think  such  finding  is  sus- 
tained by  the  evidence. 

The  district  court  also  found  for  the  defendant  Nathau 
B.  Craig  that  he  is  the  owner  of  lot  nine  in  block  seventy- 
one  in  the  city  of  Lincoln.  This  finding  is  sustained  by 
the  evidence.  The  said  court  also  found  generally  in  favor 
of  the  defendants  Arthur  T.  Craig  and  the  State  National 
Bank  of  Lincoln.  These  findings  are  also  sustained  by  the 
evidence  in  the  case,  and  the  findings  and  judgment  of  the 
district  court  in  favor  of  the  above  named  defendants  as 
aforesaid  are  affirmed. 

The  district  court  found  against  the  defendants  William 
M.  Craig,  Lucy  Craig,  and  William  R.  Craig,  and  in  favor 
of  plaintiff  as  to  their  interest  in  and  to  the  south  half  of 
the  south-east  quarter  of  section  twenty-two,  in  township 
eleven  north,  of  range  six  east  in  Lancaster  county. 

We  are  of  the  ojiinion  that  the  last  named  finding  is  in 
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part  im\y  sustained  by  the  evidence,  and  that  the  judgment 
rendered  thereon  must  be  modified. 

It  api^ears  from  the  testimony  that  the  above  described 
GiVfity  acre  tract  of  land  was  purchased  by  the  said  defend- 
ant William  M.  Craig  on  or  about  the  4th  day  of  Novem- 
ber^ 1880,  for  the  pi'ioe  of  eight  hundred  dollars,  three 
r  hundrf'd  dollars  of  which  was  paid  from  funds  then  in  his 
o^vii  hai^ds,  and  the  other  five  hundred  raised  by  mortgage 
on  the  Siiid  land.  There  is  evidence  tending  to  prove  that 
the  three  hundred  dollars  paid  on  said  land  was  of  funds 
lent  to  said  William  M.  by  his  father,  William  R.,  which 
ought  to  be  applied  to  the  plaiutiff^'s  said  judgment.  But 
there  is  no  evidence  to  sustain  the  said  decree  making  the 
plaiiitilTd  said  decree  a  lien  upon  the  whole  of  the  said 
William  M.  Craig's  interest  in  the  said  land. 

The  judgment  of  the  district  court  so  far  as  the  same  is 
in  favor  of  the  plaintiff,  and  against  the  defendants  Wil- 
liani  M.  Craig  and  Lucy  Craig  is  reversed,  and  a  decree 
will  be  entered  in  this  court  in  favor  of  the  said  plaintiff^ 
and  against  the  defendants  William  M.  Craig  and  Lucy 
Crai^,  making  the  said  judgment  recovered  by  said  plain- 
tiff' against  said  William  R.  Craig  in  the  district  court  of 
Otoe  county  a  lien  on  the  interest  of  the  said  William  M. 
and  Lucy  Craig  in  and  to  the  said  tract  of  land  to  the  ex- 
tent of  three  hundred  dollars  and  interest  thereon  from  the 
date  of  the  purchase  of  said  land,  and  no  more. 

Decree  acoordinqly. 

The  other  judges  concur. 
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^y  fjft        RowENA  S.  Cbaig,  appellant,  V.  Oliver  Stevenson 

ET  AL.,  APPELLEES. 

1.  Judicial  Sale.  The  mortgaged  premises  confdstisg  of  three 
city  lots  upon  which  were  sitnated  a  dwelling-house  and  appar- 
tenaoces,  some  portion  of  which  extended  to  and  upon  each  of 

^_^  the  said  lots,  were  properly  sold  in  gro^,  and  the  sale  upheld. 

15    862  ^ 

61   227  2.     :  APPRAISEMENT.     The  provisions  of  the  statute  requir- 

ing a  sheriff  to  deduct  from  the  real  value  of  lands  levied  on, 
etc.,  the  amount  of  all  liens  and  incumbrances  for  taxes  or  other- 
wise, prior  to  the  lien  of  the  judgment  under  which  the  execu- 
tion is  levied,  etc.,  being  for  the  sole  l)enefitof  the  plaintiff  in 
such  proceeding,  may  be  waived  by  him. 

Appeal  from  Otoe  county.  Heard  below  before 
Pound,  J. 

Walson  &  Wodehouse,  for  appellant. 

S.  H,  Calhoun,  for  appellees. 

Cobb,  Ch.  J. 

This  is  an  appeal  from  the  judgment  of  the  district,  court 
of  Otoe  county  overruling  certain  exceptions  to  the  rejwrt 
of  the  sheriff  of  the  sale  of  certain  mortgaged  premises,  and 
confirming  the  sale  thereof. 

The  following  are  the  pointf5  made  by  appellant  in  her 
exceptions: 

"1. .  That  said  sale  was  illegal,  irregular,  and  was  not 
made  acconling  to  law. 

"2.  There  was  no  valid  appraisement  made  by  the 
sheriff  of  the  proi)erty  pretended  to  be  sold. 

*'  3.  That  said  lots  were  not  appraised  separately  as  re- 
quired by  law,  that  lot  one  in  said  block  twelve  was  never 
appraised  by  said  sheriff  at  all,  and  that  lot  three  was  not 
appraised  at  all. 
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"4.  That  there  were  no  certificates  of  liens  obtained  by 
the  sheriff  or  appraisers  for  said  appraisement  frcm  the 
treasurer,  nor  from  the  clerk  of  the  district  court,  nor  from 
the  county  clerk  of  said  county,  nor  were  any  such  certifi- 
cates ever  filed  with  said  appraisement,  as  required  by  law. 

"5.  That  said  appraisement  was  not  made  as  is  re- 
quired by  Iaw,  to-wit:  by  ascertaining  the  gross  value  of 
each  of  said  lots  and  deducting  the  liens  therefrom. 

**6.  That  plaintiff's  attorney  had  no  right  or  autliority 
to  waive  said  certificates  of  liens. 

"  7.  That  no  coi)y  of  said  pretended  appraisement  was 
ever  filed  or  deposited  in  the  office  of  the  clerk  of  said 
court. 

"8.  That  said  lots  were  not  offered  for  sale  or  sold  sep- 
arately, as  required  by  law." 

It  appears  from  aflBdavits  filed  at  the  hearing  of  the  mo- 
tion to  set  aside  the  sale,  and  in  resistance  of  the  motion  to 
confirm  the  same,  that  the  property  consists  of  three  lots 
of  less  than  the  usual  size,  in  said  Nebraska  City;  that  said 
lots  adjoin  each  other  and  are  cut  off  and  isolated  from  all 
other  lots  by  either  streets  or  alleys;  there  is  a  dwelling- 
house  situated  upon  said  lots,  some  part  of  which  dwelling 
and  appurteuances  extends  to  and  upon  parts  of  each  of  the 
said  lots. 

In  an  early  case,  IxiughHn  v,  Schuyler,  1  Neb.,  409,  this 
court  stated  the  law,  as  applicable  to  that  case,  that  each  lot 
or  parcel  of  ground  should  have  been  appraised  and  sold 
separately.  The  report  of  this  case  is  quite  meagre,  the 
only  fact  given  being  that  the  case  was  an  appeal  from  an 
order  confirming  a  sale  of  mortgaged  pn^mises  upon  a  de- 
cree of  foreclosure.  But  in  the  case  of  Eaton  v.  Ryan,  5 
Neb.,  47,  the  court,  in  the  opinion  by  C.  J.  Lake,  who  also 
wrote  the  opinion  in  the  other  case,  say:  "The  fact  that 
the  tract  of  land  as  sold  in  one  body  was  composed  of  what 
was  formerly  distinct  parts  of  separate  city  lots  Ls  rf  no  con- 
sequence, nor  does  it  bring  the  case  within  the  rule  laid 
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down  in  Laughlin  v,  Schuyler ,  1  Ifeb.,  409,  where  it  was 
held  that  two  city  lots  entirely  distinct  from  each  other 
should  be  appraised  and  sold  separately." 

It  was  the  practice  of  courts  of  equity,  as  I  understand 
it,  before  the  adoption  of  the  code  system,  in  most  of  the 
states,  to  decree  the  sale  of  mortgaged  premises,  although 
composed  of  several  parcels,  together,  except  when,  in  the 
anguage  of  the  decree,  the  same  could  be  sold  separately 
without  injury  to  the  parties  interested  therein.  But  it  is 
not  necessary  to  distinguish  this  case  from  Laughlin  v. 
Schuyler,  as  explained  by  Eaton  v.  Ryan,  in  order  to  up- 
hold the  sale  in  the  case  at  bar  on  that  point. 

The  provisions  of  the  statute  for  the  ascertaining  of  prior 
liens  existing  on  lands  appraised  for  sale  on  legal  process, 
and  for  deducting  the  amount  of  such  liens  from  the  value 
of  such  lands,  and  fixing  the  amount  of  such  value  less  that 
of  all  prior  liens  as  the  true  amount  at  which  lands  shall 
stand  as  appraised,  etc.,  were  enacted  solely  for  the  benefit 
of  the  plaintiff  in  such  proceedings,  and  neither  for  the  ben- 
efit of  the  defendant,  nor  of  strangers  who  may  become  bid- 
ders at  such  sale.  It  therefore  follows  that  the  plaintiff 
may  waive  the  lien  certificates.  He  certainly  can  in  a  case 
like  the  one  at  bar,  where  there  was  a  moral  certainty  that 
there  would  be  a  large  deficiency  and  tlie  plaintiff  obliged 
to  lose  all  costs  and  disbursements. 

The  order  of  the  district  court  confirming  the  sale  must 
be  affirmed.     By  the  court, 

Order  affirmed. 
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The  Burlington'  &  Missouri  River  Railroad,  plain-     I  ^  ^ 

TIFF  IN  ERROR,  V  FrANK  FrAKZEN,  DEFENDANT  IN 
ERROR. 

Railroad :  fences.  A  railroad  company  which  fails  to  fence  its 
track  at  a  place  where  by  statute  it  is  required  to  fence,  is  liable 
for  stock  killed  or  injured  on  its  track  by  its  engines  or  cars, 
and  the  mere  negligence  of  the  owner  of  the  stock  is  no  defense. 

Error  to  the  district  court  for  Cass  county.  Tried  be- 
low before  Pound,  J. 

Marquett,  Deweese  &  Hallj  for  plaintiff  in  error. 

Chapraan  &  Beeson,  for  defendant  in  error. 

Maxwell,  J. 

This  is  an  action  brought  by  the  defendant  in  error  to 
recover  tlie  value  of  a  cow  killed  by  the  cars  of  the  plain- 
tiff at  a  point  on  its  railroad  whore  it  was  required  by  stat- 
ute to  fence  its  track  but  had  failed  to  do  so.  The  railroad 
company  in  its  answer  admits  that  the  cow  was  killed  by 
an  engine  on  its  railroad  track,  which  at  the  time  was  ope- 
rated by  the  company's  agents,  and  that  notice  and  affida- 
vit of  the  killing  were  duly  served  on  the  company's  agents, 
etc.  For  further  answer  it  is  alleged  "that  said  killing 
occurred  by  reason  of  the  fault  and  negligence  of  the  plain- 
tiff, and  without  any  fault  or  negligence  on  the  part  of  the 
defendant."  There  is  no  reply,  and  it  is  strongly  urged 
on  behalf  of  the  plaintiff  in  error  that  the  allegation  of  neg- 
ligence is  thereby  admitted,  and  thereby  the  company  ex- 
cused. On  the  trial  of  the  cause  in  the  (X)urt  below  a  ver- 
dict was  returned  in  favor  of  the  defendant  in  error,  upon 
which  judgment  was  rendered. 

It  appears  from  the  testimony  that  the  animal  in  ques- 
tion was  killed  a  short  distance  east  of  Cedar  Creek  village, 
in  Cass  county;  that  at  the  place  where  the  accident  oo- 
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curred  the  track  runs  near  the  Platte  river,  there  being  a 
shallow  chaoDel  of  the  river  between  the  south  bank  and 
an  island  on  which  the  defendant  pastured  his  cattle.  It 
also  appears  that  it  was  the  duty  of  the  company  to  fence 
its  track  at  this  point,  and  that  it  had  constructed  a  fence 
on  the  south  side  but  none  on  the  north.  There  is  no  claim 
that  the  defendant's  cattle  were  willfully  on  the  track,  and 
the  proof  falls  to  show  negligence.  But  even  if  n^ligence 
was  admitted  it  would  afford  no  excuse  where  stock  is  killed 
by  the  cars  at  a  point  on  a  railroad  where  it  is  its  duty  to 
fence  the  track  but  it  fails  to  do  so.  The  question  here 
presented  was  before  this  court  in  the  case  of  The  B.  &  M, 
R.  R.  Co.  V,  Brinknian,  14  Neb.,  70,  and  it  was  there  held 
th^t  the  liability  of  the  railroad  company  exists  by  reason 
of  the  statute,  without  regard  to  the  question  of  negligence. 
The  statute  declares  in  substance  that  every  railroad  coi^ 
ponition  whose  lines  of  road  or  any  part  thereof  is  open  to 
use  shall,  within  six  months  thereafter,  ei'ect  and  maintain 
fem*es  on  the  sides  of  said  railroad  suitably  and  amply  suf- 
ficient to  prevent  cattle,  horses,  sheep,  and  hogs  from  get- 
ting on  said  railroad,  except  at  the  crossings  of  public 
roads  and  highways,  and  within  the  limits  of  towns,  cities, 
and  vilhiges,  etc.;  and  de<'lares  the  pei  alty  for  **  failing  to 
fence  on  both  sides  thereof  agjiinst  all  livestock  running  at 
large  at  all  points,"  that  the  company  *' shall  be  absolutely 
liable  to  the  owner  of  any  live  stcck  injured,  kille<l,  or  de- 
stroyed by  their  agents,  employees,  or  enginei^rs,"  etc 
Comp.  Stat.,  ch.  72,  art.  I.  The  statute  is  plain  and  un- 
ambiguous, and  leaves  no  room  for  construction.  A  rail- 
road (xjmpauy  failing  to  fence  its  track  at  a  point  where  it 
is  required  to  fence  is  liable  for  stock  killed  or  injured-  on 
its  track  by  its  engines  or  cars,  and  the  mere  negligence  of 
the  owner  of  the  stock  is  no  defense. 

The  judgment  of  the  court  below  is  clearly  right,  and  is 
affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 
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Juliana  Drath,  plaintiff  in  error,  v.  The  Bur- 
lington &  Missouri  River  Railroad,  defendant 

IN  ERROR. 

1.  Eminent  Domain:    judgment:    execution.    Where  slot 

was  oondemDed  by  a  railroad  company,  the  money  dejxMsited 
with  the  county  judge,  an  appeal  taken  to  the  district  courts 
and  a  verdiot  rendered  in  favor  of  the  lot  owner,  it  is  the  duty 
of  the  district  court  to  render  Judgment  on  such  verdict,  and  an 
execution  may  be  issued  thereon. 

2,     :    BAILROAD  CANNOT  ABANDON  fcOT.    After  a  judgment 

in  the  district  court  for  the  value  of  real  estate  condemned  by  a 
xailroad  company,  it  cannot  abandon  the  same  and  in  that  way 
avoid  the  payment  of  the  judgment. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Pound,  J.     • 

A,  J.  Sawyei'  and  A.  C,  Micketta,  for  plaintiff  in  error, 
cited:  Freeman  on  Executions,  §§  10,  21,  23,  43.  Dillon 
Mun.  Corp.,  §  479.  2  Greenleaf,  179.  67  N.  Y.,  242. 
22  Pick.,  263.     121  Mass.,  173.     8  Bush,  98. 

Marqaett  &  Deweeae^  for  defendant  in  error,  cited :  Chi- 
cago v.^Barbian,  80  111.,  485.  St.  Louis  Railway  v.  TeterSy 
68  111.,  144.  Garriaon  v.  City  of  New  York,  21  Wall, 
196.     Stacey  v,  Vermont  Central  E.  R.,  27  Vt.,  39. 

Maxwell,  J. 

In  February,  1880,  the  defendant  caused  lot  7  in  block 
72  in  the  city  of  Lincoln  to  be  condemned  for  its  use,  the 
value  of  the  same  being  fixed  at  $300.  The  plaintiff  ap- 
pealed to  the  district  court,  where,  in  November,  1880,  a 
verdict  was  returned  in  her  favor  for  the  sum  of  $800. '  A 
motion  for  a  new  trial  was  filed  and  overruled,  and  judg- 
ment rendered  thereon  as  follows:   "It  is  therefore  consid- 
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ered  by  the  court  that  the  said  plaintiff  recover  from  said 
defendant  the  sum  of  eight  hundred  dollars  ($800)  as  here- 
tofore by  the  verdict  of  the  jury  found  due  her,  with  inter- 
est thereon  from  this  date,  together  with  her  costs  herein 
expended,  taxed  at  $ — .  And  it  is  ordered  by  the  court 
that  the  said  defendant,  the  Burlington  &  Missouri  River 
Railroad  Com|>any  in  Nebraska,  forthwith  pay  over  to  the 
said  plaintiff,  Juliana  Drath,  the  said  sum  of  eight  hundred 
dollars  ($800)  compensation  for  her  said  lands  so  appro- 
priated by  them  to  their  uses  and  purposes  aforesaid,  to- 
gether with  her  costs  herein  expended,  and  that  the  decree 
and  judgment  of  the  court  be  transmitted  by  the  clerk 
thereof,  duly  certified,  to  the  county  clerk  of  Lancaster 
fouuty,  Nebraska,  to  be  by  him  filed  and  recorded  as  pro- 
vided by  law." 

On  the  twenty-first  of  December,  1880,  the  attorneys  for 
the  railroad  company  filed  the  following: 

"The  defendant^  the  railroad  company  above  named, 
having  heretofore  instittited  proceedings,  under  the  statute, 
for  condemnation  of  lot  7  (seven),  block  72  (seventy-tn'o), 
city  of  Lincoln,  Nebraska,  for  right  of  way  for  its  line  of 
road,  in  which  proceedings  notice  was  given  to  Juliana 
Drath,  above  named,  under  the  impression  that  she  was 
the  owner  of  said  lot,  and  an  award  of  damages  •  having 
been  made,  from  which  said  Juliana  Drath  appealed  to 
this  court,  and  it  having  been  ascertained  upon  investiga- 
tion that  said  Juliana  Drath  is  not  possessed  of  the  legal 
title  to  said  lot,  and  for  other  reasons,  the  said  railroad 
company  hereby  abandons  said  condemnation  proceedings, 
having  paid  all  the  costs  made  therein,  and  declines  to  ajv 
propriate  said  lot  or  any  part  thereof  to  its  use  by  virtue 
of  said  proceedings,  and  declines  to  pay  the  award  of  dam- 
ages made  therefor,  or  to  claim  any  right,  privilege,  title, 
or  interest  in  said  lot  by  virtue  of  said  proceedings." 

The  answer  of  the  defendant  in  the  district  court  was  as 
follows : 
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"Now  comes  the  defendant,  and  answering  the  claim  of 
the  plantiff  says,  that  the  plaintiff  is  not  the  owner  of  the 
lands  mentioned  in  said  condemnation  proceedings,  being 
lot  7,  block  72,  city  of  Lincoln,  and  is  not  damaged  by 
said  condemnation  proceedings.'^ 

The  question  of  title  to  the  lot  in  question  was  thus  put 
in  issue  by  the  answer,  and  was  determined  by  the  verdict 
in  favor  of  the  plaintiff,  and  need  not  be  further  considered. 

Execution  having  been  issued,  the  attorneys  for  the  de- 
fendant filed  a  motion  in  said  court,  as  follows : 

"  Now  comes  the  defendant  above  named  and  moves  the 
court  to  order  the  return  by  the  sheriff  of  said  county  of 
the  execution  issued  in  the  above  entitled  cause,  for  the  fol- 
lowing reasons:  1st.  It  appears  by  affidavit  and'paper? 
hereto  attached  and  referred  to  in  said  affidavit  that  the 
Condemnation  proceedings  had  in  the  above  entitled  case 
have  been  abandoned  by  the  said  railroad  company,  and 
costs  made  therein  paid  by  the  company.  2d.  That  plain- 
tiff has  never  been  disturbed  in  her  possession  and  control 
of  said  lot  mentioned  in  condemnation  proceedings,  and 
said  railroad  company  never  have  taken  possession  of  any 
portion  thereof.  3d.  That  no  execution  can  l^ally  issue 
for  collection  of  the  award  of  damages  found  by  the  jury." 

This  motion  was  supported  by  an  affidavit.  On  the 
twenty-fifth  of  March,  1881,  the  following  order  was  made 
on  the  motion: 

"This  cause  came  on  to  be  heard  upon  motion  for  order 
to  return  execution  issued  herein;  and  the  court,  after  hear- 
ing the  ai^ument  of  counsel,  sustained  said  motion,  and  ex- 
ecution ordered  returned  without  prejudice  to  plaintiff,  and 
with  leave  to  plaintiff  to  file  motion  hereafter  to  issue  an- 
other execution." 

Afterwards,  in  June,  1881,  the  plaintiff  filed  a  motion  to 
have  an  execution  issued,  upon  which  motion  the  following 
order  was  made: 

"And  the  motion  having  been  heretofore  argued  and 
24 
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submitted,  and  the  court  being  duly  advised  id  the  prem- 
ises, and  the  former  execution  therein  liaving  been  recalled 
by  the  court,  on  due  consideration  the  court  overrules  said 
motion;  and  it  is  hereby  further  ordered  that  no  execution 
issue  on  the  judgment  in  this  cause,  to  which  ruling  of  the 
court  plaintiff  duly  excepts,  and  forty  days  given  to  reduce 
exceptions  to  writing." 

It  will  be  seen  that  the  only  questions  for  determination 
are,  the  authority  of  the  court  below  to  order  the  execution 
to  be  recalled,  and  the  denial  of  the  right  to  enforce  her 
judgment  by  the  issuing  of  further  executions. 

It  is  contended  on  behalf  of  the  railroad  company  that 
there  was  no  authority  in  the  district  court  to  render  judg- 
ment an  the  verdict,  and  that  therefore  the  judgment  was 
a  mere  award  of  damages,  which  the  company  may  pay 
when  it  sees  fit.  A  number  of  cases  are  cited  that  appa* 
rently  sustain  that  view,  but  we  are  unable  to  give  ouri»- 
sent  to  them.  The  question  here  presented  was  before  this 
court  in  the  case  of  Didriohs  v.  L,  &  N.  R,  R,  Co.j  12 
Neb.,  225,  and  it  was  held  that  it  was  the  duty  of  the  dis- 
trict court  to  render  judgment  on  the  verdict  of  the  jury. 
The  opinion  was  written  by  the  present  chief  justice.  It 
is  said  (pages  231-2):  "We  think  that  had  it  been  the  in- 
tention of  the  legislature  to  make  thi^  class  of  cases  an  ex- 
ception to  the  general  rule  they  would  have  expressed  that 
intention  in  clearer  terms  than  they  have  used  in  the  stat- 
ute bearing  upon  that  subject  *  *  *  The  case  there- 
fore furnishes  a  strong  illustration  of  tlie  hardship  of  the 
rule  contended  for  by  the  railroad  company,  to-wit,  that 
the  owner  of  the  land  condemned  has  no  right  to  either  the 
money  or  a  judgment  for  it  until  such  time  as  it  may  suit 
the  convenience  of  the  railroad  company  to  take  or  be  about 
to  immediately  take  possession  of  the  property,"  etc.  Every 
principle  of  justice  sustains  the  case  above  cited,  and  we  fail 
to  see  any  reason  for  modifying  or  changing  that  decision. 

The  statute  gives  a  railroail  company  almost  unlimited 


JANUARY  TERM,  1884.  371 

Drath  t.  B.  <&  M.  R.  R.  Co. 

powers  in  r^ard  to  what  real  estate  it  requires  for  its  use, 
and  unless  it  is  clear  that  this  power  is  abused,  a  court 
^voidd  have  no  right  to  interfere.  But  the  company  must 
act  in  good  faith.  It  cannot  be  permitted  to  condemn  real 
e?jtate  for  its  use,  and  after  the  condemnation  is  complete, 
the  certificate  filed  with  the  county  clerk,  and  the  amount 
of  the  award  deposited  with  the  county  judge,  an  appeal 
taken  to  the  district  court  and  judgment  rendered  against 
it  on  such  appeal,  be  j)ermitted  to  abandon  the  proceedings. 
The  power  of  eminent  domain  is  placed  in  its  hands  to  en- 
able it  to  take  such  real  estate  as  it  may  require,  at  its  fair 
value.  This,  if  the  case  is  appealed  to  the  district  court,  is 
fo  be  ascertained  by  the  verdict  of  a  jury,  based  upon  the 
evidence.  Where,  as  in  this  case,  the  entire  property  is 
tuken,  the  power  of  the  lot  owner  to  sell  or  mortgage  the 
f»reraises  is  entirely  taken  away  while  the  proceedings  are 
[gliding.  The  necessities  of  such  owner  may  be  very  great, 
nnd  the  property  condemned  his  entire  estate,  yet  when  the 
public  good  requires  it  he  must  submit  to  the  delay  in  ob- 
taining compensation  for  his  propert/.  But  the  court  will 
not  permit  a  railroad  company  to  use  the  sovereign  power 
of  the  state — that  of  eminent  domain — as  a  means  to  ena- 
ble it  to  obtain  property  at  its  own  price,  or  failing  to  do  so 
refuse  to  take  it.  If  this  could  be  done,  the  rights  of  prop- 
erty owners  along  a  line  of  railway  would  indeed  be  inse- 
cure. But  such  is  not  the  law.  When  a  company  has 
condemned  real  estate,  and  on  appeal  a  judgment  has  been 
rendered  against  it,  which  remains  in  full  force,  it  must 
like  other  litigants  pay  the  judgment,  and  the  judgment 
cnnlitor  is  entitled  to  all  the  remedies  given  by  law  to  en- 
force the  same.  It  follows  that  the  order  of  the  district 
court  denying  the  right  to  issue  execution  is  reversed,  and 
the  cause  is  remanded  to  that  court  with  leave  to  the  plain- 
tiff to  issue  execution  on  her  judgment  as  in  other  cases. 

Judgment  accordingly. 

The  other  judges  concur. 
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Adam  W.  Snyder,  plaintiff  in  error,  v.  Oliver  A. 
Jennings,  dependant  in  error. 

1.  New  Trial.    When  the  finding  and  j  ndgment  of  the  trial  court 

are  supported  by  sufficient  evidence  a  new  trial  will  not  be  or- 
dered unless  prejudicial  error  affirmatively  appears. 

2.  Deed:    warranty:    possession.     Ifthe  grantee  of  a  convey- 

ance of  land,  without  the  knowledge  or  consent  of  his  grantor, 
surrender  possession  to  one  claiming  under  an  adverse  title,  be 
cannot  thereafter  maintain  an  action  upon  the  covenants  of  wft^ 
ranty  contained  in  th&  deed  from  his  grantor,  withont  ailing 
and  proving  that  the  title  to  which  he  surrenders  is  paramount 
to  the  title  received  from  his  grantor. 

3.     :     evidence:     forgery.    When  a  deed  is  introdnoed  in 

evidence,  and  it  is  shown  by  sufficient  testimony  that  the  alleged 
grantor  has  been  absent  from  the  state  and  his  whereabouts  an- 
known  for  more  than  ten  years,  and  a  claim  of  title  under  racb 
deed  is  made  for  the  first  time,  the  alleged  deed  ha\ang  existed 
more  than  twenty-three  years,  the  admission  of  evidence  im- 
peaching the  deed  as  a  forgery,  Held^  Competent 

Error  to   the  district  court   for   Richardson  county. 
Tried  below  before  Davidson,  J. 

E.  W.  Thomasy  for  plaintiff  in  error,  on  subject  of 
paramount  title,  cited:  Thomas  v»  StkkUy  32  la.,  71. 
Funk  V.  Orerwelly  5  la.,  62.  HamUton  v.  Qdis^  4  Mass., 
348.  Sprague  v.  Baker,  17  Maas.,  585.  2  Wait^s  Ac- 
tions and  Defenses,  383-388-389.  (hwdrey  v,  CoU,  44 
N.  Y.,  392.  On  forgery  of  deed,  cited:  1  Green.  Ev., 
§§  569,  574.  Dolph  v.  Barney,  14  AnV.  L.  R^.,  748. 
McPherson  v.  Sanborn,  88  111.,  150.  MuUoy  u.  Iiigdhj 
4  Neb.,  121.- 

Martin  &  Oilman  and  C.  Gillespie,  for  defendant  in  er- 
ror, cited : '  Scott  v.  Twiss,  4  Neb.,  138.  May  v.  LeClnire, 
11  Wall.,  217.     Mann  v.  Best,  62  Mo.,  491.     Bra^g  ». 
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Paulk,  42  Me.,  502.  Smith  v.  Dunton,  42  la.,  48.  Filky 
V.  Duncan,  1  Neb.,  134.  Uhl  v.  May,  5  Neb.,  160. 
Starkie  on  Evidence,  603.  Duekwall  v.  Weaver,  2  Ohio, 
13.     Story's  Eq.  Jurisprudence,  §  1520  and  note. 

Reese,  J. 

This  action  was  brought  by  the  plaintiff  in  error  against 
the  defendant  in  error,  in  the  district  court  of  Richardson 
county,  to  recover  damages  for  the  breach  of  covenant  of 
title  contained  in  a  deed  of  conveyance  of  land.  The  peti- 
tion allies  that  on  the  twenty-eighth  day  of  November, 
1873,  the  defendant,  by  warranty  deed  containing  the  usual 
covenants  of  warranty,  deeded  to  the  plaintiff  the  land  de- 
scribed therein,  and  that  the  plaintiff  immediately  thereafter 
took  possession  of  the  same.  That  on  the  first  day  of 
March,  1882,  one  John  P.  Johnson,  having  purchased  of 
Joseph  R.  Hare  the  paramount  title  to  said  land,  demanded 
possession,  and  the  plaintiff  yielded  possession  and  pur- 
chased the  title  held  by  Johnson  for  the  sum  of  three  hun- 
dred dollars,  whereby  he  was  damaged,  etc. 

The  answer  denies  all  the  all^ations  of  the  petition  ex- 
cept the  sale  of  the  land  by  defendant  to  plaintiff  and  the 
continued  possession  and  occupancy  thereof  by  plaintiff,  and 
allies  that  Joseph  R.  Ebire  never  was  the  real  owner  of 
the  land,  but  held  the  title  thereto  in  trast  for  his  brother, 
Thomas  R.  Hare,  and  that  said  Johnson  purchased  the  in- 
terest of  Joseph  for  a  nominal  sum,  with  full  knowledge 
of  that  fact 

The  cause  was  tried  to  the  court  without  the  interven- 
tion of  a  jury,  resulting  in  a  finding  and  judgment  for  the 
defendant.  The  plaintiff  brings  the  case  into  this  court  by 
petition  in  error. 

A  number  of  alleged  errors  are  assigned  by  plaintiff,  but 
it  is  not  thought  necessaiy  to  examine  all,  as  it  is  well  set- 
tled that  if  upon  any  theory  of  the  case  the  judgment  of 


"^ 
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the  trial  court  was  correct  the  decision  will  have  to  be 
upheld. 

It  appears  from  the  proofs  that  Joseph  R.  Hare  sold  the 
Jaiid  in  question  to  Thomas  R.  Hare,  about  the  fifth  day 
of  August,  1858,  but  by  a  misdescription  in  the  deed  the 
numbers  of  this  land  were  omitted,  and  another  tract  of 
land  substituted  without  the  knowledge  of  either  of  the 
parties.  Joseph  never  at  any  time  after  said  conveyance 
exercised  any  acts  of  ownership  over  the  land,  nor  claimed 
any  interest  therein  until  the  ninth  day  of  February,  1882, 
when  Johnson  approached  him  with  the  purpose  of  pro- 
curing a  conveyance  of  the  land  to  himself.  Hare  testifies 
that  Johnson  told  him  he  would  make  him  a  present  of 
twenty-five  dollars  if  he  would  give  him  a  quit-claim  deed 
to  the  land,  and  that  he  repeatedly  told  Johnson  he  had  no 
interest  in  it  and  claimed  no  right  to  it;  that  if  he  had  not 
deeded  it  to  his  brother  it  was  an  error  in  the  deed-  John- 
son, in  his  testimony,  admits  that  the  consideration  for  the 
conveyance  was  twenty-five  dollars,  and  that  his  grantor, 
Joseph  R.  Hare,  "did  not  set  up  any  claim"  to  the  land. 
And  the  evidence  throughout  clearly  shows  that  Johnson 
took  his  deed  with  full  notice  of  all  the  facts,  and  that  Jo- 
seph had  no  interest  whatever  in  said  land.  He  also  had 
notice  of  all  the  right*  of  the  plaintiff,  who  was  then  in 
possession  of  the  land  under  a  direct  chain  of  title  from 
Thomas  R.  Hare. 

It  cannot  be  said  that  Johnson  could  have  maintained 
an  action  against  plaintiff  for  this  land.  Such  being  the 
case,  plaintiff  could  not  voluntarily  surrender  to  him  with- 
out notice  to  the  defendant  and  hold  defendant  liable  on  the 
covenants  in  his  deed. 

Plaintiff  insists  that  even  if  the  forgoing  be  the  correct 
view  yet  he  is  entitled  to  recover  one-half  the  amount  al- 
leged to  have  been  paid  to  Johnson,  for  the  reason  that  on 
the  fifteenth  day  of  February,  1865,  Thomas  R.  Hare  con- 
veyed to  Mary  Jane  Hare,  his  then  wife,  the  undivided  one- 


JANUARY  TERM,  1884.  375 

Snyder  v.  Jennings. 

half  interest  in  this  land,  and  that  on  the  twentieth  day  of 
January,  1882,  after  her  divorce  and  remarriage,  she  con- 
veyed her  interest  therein  to  said  Johnson.  Upon  an  ex- 
amination of  the  plaintiff's  petition,  we  find  no  reference 
whatever  to  any  title  obtained  from  or  through  the  deed  to 
Mrs.  Hare,  but  plaintiff's  claim  is  based  upon  the  adveree 
title  of  Jaseph  R.  Hare.  Hence  the  court  could  ^ell  and 
perhaps  did  conclude  that  plaintiff  depended  alone  upon 
the  title  received  through  the  conveyance  from  Joseph  R. 
Hare.  But,  be  that  as  it  may,  the  genuineness  of  the  al- 
leged deed  from  Thomas  R.  Hare  to  his  wife  was  submit- 
ted to  the  court,  and  "all  the  issues''  being  found  in  favor 
of  the  defendant,  we  conclude  the  court  found  this  deed  to 
be  a  forgery,  and  as  there  is  suflScient  evidence  to  sustain 
this  finding  we  cannot  interfere  with  it. 

The  plaintiff  assigns  for  error  the  admission  of  the  testi- 
mony of  witnesses  tending  to  show  that  the  signature  of 
Thomas  R.  Hare  to  the  deed  was  not  his  genuine  signature. 
£t  is  insisted  that  as  the  deed  is  accompanied  with  the  cer- 
tificate of  acknowledgment  in  the  usual  form,  and  is  attested 
by  the  acknowledging  officer  as  subscribing  witness,  no  im- 
peaching testimony  was  competent  except  that  of  the  alleged 
grantor,  the  acknowledging  officer,  and  the  subscribing  wit- 
ness; that  if  a  third  person  had  signed  Hare's  name  in  his 
presence  and  at  his  request  it  would  have  been  sufficient. 
The  evidence  shows  clearly  that  Thomas  R.  Hare  has  en- 
gaged in  business  to  a  greater  or  less  extent,  and  has  kept 
his  own  books  and  carried  on  his  correspondence  in  his  own 
handwriting.  The  witnesses  testify  that  they  have  often 
seen  his  writing,  have  seen  his  signature  frequently,  and 
have  often  seen  him  sign  his  name.  It  is  also  proven  by 
his  relatives  that  he  left  this  state  in  1866,  that  he  corres- 
ponded with  them  until  during  the  year  1870,  and  that  he 
has  not  since  been  heard  from  by  them.  Considering  the 
length  of  time  intervening  between  the  date  of  this  deed 
and  the  first  effort  made  to  claim  any  rights  under  it,  we 


1 


876       SUPREME  COURT  OF  NEBRASKA, 

Everett  ▼.  Hobleman. 

Bee  no  error  in  the  ruling  of  the  court  in  admitting  the  evi- 
dence complained  of. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 


16  »76 
48BQ6 
■"16^76 

^LJ^         Charles  Everett,  plaintiff  in  error,  v.  John  F. 
Hobleman,  defendant  in  error. 

1.  Practice:  new  tbial:  verdict.  A  verdict  will  not  be  set 
aside  and  a  new  trial  ordered  on  account  of  a  conflict  in  the  te»- 
timonj,  except  where  It  is  clearly  wrong. 

/i.    :     PRBJUBiciAL  ERBOB  MUST  BE  SHOWN.    A  new  trial 

will  not  be  ordered  unless  it  appears  that  the  party  complainiog 
has  been  deprived  of  a  substantial  right.  Error  without  preju- 
dice is  not  sufficient  to  warrant  the  setting  aside  of  a  verdict 

Error  to  the  district  court  for  Gage  county.  Tried 
below  before  Weaver,  J. 

/.  N.  Richards  and  /.  E.  BiLsh,  for  plaintiff  in  error. 

R.  S.  Blbbj  for  defendant  in  error. 

Reese,  J. 

This  action  was  commenced  in  the  district  court  of  Gage 
county  by  the  defendant  in  error  for  the  sum  of  $98.03  al- 
leged to  be  due  him  from  the  plaintiff  in  error  as  damage 
resulting  from  the  conversion  of  certain  property  and  notes 
placed  in  the  hands  of  the  plaint^  in  error  to  secure  to  him 
the  sum  of  $280  furnished  to  the  defendant  in  error,  and 
also  to  secure  the  payment  of  certain  expenses  incurred  by 
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the  plaintiff  in  error  at  the  request  and  for  the  benefit  of 
defendant  in  error.  The  defendant  in  error  alleged  in  his 
petition  that  the  notes  and  property  delivered  to  the  plain- 
tiff in  error  exceeded  the  amount  advanced  and  expeuHes 
incurred  by  plaintiff  in  error  to  the  amount  for  which  the 
suit  was  brought. 

The  plaintiff  in  error  answered  the  petition,  denying  that 
said  property  was  delivered  to  him  as  collateral  security, 
but  alleged  that  it  was  sold  to  him,  absolutely,  by  defend- 
ant in  error,  and  that  one  note  of  $150.13,  alleged  by  de- 
fendant in  error  simply  to  have  been  given  by  him  as  fur- 
ther security  for  the  said  sum  of  $280,  was  for  a  balance 
due  plaintiff  in  error  on  a  settlement  of  all  their  dealings 
and  for  a  threshing  machine  which  the  defendant  in  error 
that  day  bought  of  plaintiff  in  error.  He  also  demanded 
judgment  against  the  defendant  in  error  for  the  sum  of  $20 
alleged  to  be  due  him  from  the  defendant  in  error  as  dam- 
ages for  the  failure  to  deliver  to  him  one  cow  of  that  value, 
which  he  alleged  he  had  purchased  of  the  defendant  in  error 
with  the  other  property  referred  to  in  the  pleadings.  No 
reply  was  filed. 

The  cause  was  tried  to  a  jury,  who  returned  a  verdict 
for  the  defendant  in  error,  and  assessed  his  damages  at  $6.49. 
A  motion  for  a  new  trial  was  made,  overruled,  and  judg- 
ment was  rendered  on  the  verdict. 

The  first  assignment  of  error  which  requires  attention  is, 
that  the  district  court  erred  in  permitting  defendant  in  error 
to  show  that  certain  notes  mentioned  in  the  petition  had 
never  been  returned  to  him  by  the  plaintiff  in  error.  By 
an  examination  of  the  record  we  find  that  defendant's  cause 
of  action  was  based  in  part  on  the  alleged  conversion  of  the 
property  for  which  these  notes  were  received  by  the  plain- 
tiff in  error.  It  is  clear  that  if  the  plaintiff  in  error  had 
accounted  for  or  returned  to  the  defendant  in  error  those 
notes,  nothing  could  have  been  claimed  therefor,  the  prop- 
erty having  been  sold  and  tlic  nofes  taken  with  the  consent 
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of  the  defendant  in  error.  In  this  action  of  the  court  there 
was.no  error. 

The  second  point  urged  by  the  plaintiff  in  error  is,  that 
the  verdict  was  against  the  weight  of  evidence.  The  evi- 
dence was  conflicting^  but  the  jury  was  the  sole  judge  of 
its  weight,  and  a  verdict  will  not  be  set  aside  unless  it  is 
clearly  wrong.     Yvung  v.  Hibbs,  5  Neb.,  433. 

The  remaining  point,  upon  which  plaintiff  in  error  seems 
to  rely,  is,  that  he  was  entitled  to  a  verdict  of  $20  on  his 
counter-claim,  there  being  no  reply  filed  denying  it.  Had 
the  plaintiff  in  error  requested  it,  the  court  would  doubt- 
less have  instructed  the  jury  to  allow  this  claim,  but  no 
such  request  was  made,  and  no  mention  of  this  point  is 
made  in  the  motion  for  a  new  trial.  Such  being  the  case, 
a  new  trial  will  not  be  ordered.  FMen  v.  The  State,  13 
Neb.,  832.  But  for  aught  that  appears  in  the  record  the 
jury  did  allow  the  counter-claim  and  thereby  reduce  the 
amount  of  recovery. 

The  record  showing  no  prejudicial' error,  the  judgment 
of  the  district  court  is  affirmed. 

Judgment  affirmed. 

TuK  other  judges  concur. 


Martha  E.  Reynolds,  appellant,  v.  Benjamin  F. 
Cobb,  appellee. 

58    59|  1.    Judgment  Lien.    The  lien  upon  the  real  estate  of  a  judgment 

debtor,  created  by  n  judgment  in  the  district  court  of  the  county 
where  the  land  is  situated,  continues  for  five  years  after  the  ren- 
dition of  the  judgment,  and  as  against  all  persons,  except  bona 
)W€  judgment  creditors,  for  five  years  after  the  issuance  of  exe- 
cution. 
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2.  Execution  Sale:    bights  of  pubchassb.    A  sale  of  real  es^ 

tate  upon  execntion  vests  in  the  purchaser  all  the  rights  of  the 
judgment  debtor  at  the  time  when  the  lien  of  the  judgment  at- 
tached to  the  land. 

3.    :    BETUBN  OF,  AFTSB  LEVY  WITHOUT  BALE.    Where  an 

execution  was  issued  and  levied  upon  real  estate  of  the  judg- 
ment debtor,  but  returned  without  making  a  sale,  for  the  reason 
that  there  were  no  bidders,  the  effect  of  such  return,  where  it  is 
not  sought  to  enforce  the  lien  by  further  proceedings,  is  to  dis- 
charge the  property  from  the  levy.  The  right  of  the  judgment 
creditor  to  issue  another  execution  and  levy  upon  other  property 
remains  unimpaired. 

Appeal,  from  the  district  court. of  Lancaster  county. 
Heard  below  before  Pound,  J. 

John  8.  Gregory y  for  appellant. 

•      R.  D.  Steams  J  for  appellee. 

Reese,  J. 

On  the  twenty^first  day  of  April,  1875,  the  Merchants 
Bank  of  Lincoln  obtained  a  judgment  in  the  district  court 
of  Lancaster  county  against  David  Butler  for  the  sum  of 
♦645,  and  on  December  16th,  of  the  same  year,  execution 
was  issued  thereon  and  sent  to  the  sheriff  of  Pawnee  county 
for  service.  This  execution  was  levied  upon  real  estate  of 
the  judgment  debtor,  in  said  county,  which  was  appraised, 
advertised,  and  offered  for  sale,  but  not  sold  for  want  of 
(Adders,  and  the  execution  was  returned  so  endorsed.  No 
further  action  was  taken  until  the  sixth  day  of  October, 
1879,  when  another  execution  was  issued  directed  to  the 
sheriff  of  Lancaster  county,  who  levied  the  same  u^x^n  real 
estate  belonging  to  the  judgment  debtor.  This  real  estate 
was  sold  and  the  proceeds  of  the  sale  applied  on  the  judg- 
.  ment,  and  the  execution  returned  endorsed  according  to  the 
facts.  On  the  third  day  of  December,  1880,  a  third  exe- 
cution was  issued  directed  to  the  sheriff  of  Lancaster  county. 
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and  a  levy  was  made  on  real  estate,  a  part  of  which  is  the 
property  in  dispute  in  this  action.  This  property  was  also 
sold  and  a  deed  made  to  the  purchaser. 

It  is  conceded  that  at  the  time  of  the  rendition  of  the 
judgment,  to-wit,  April  21st,  1875,  David  Butler  was  the 
owner  of  the  property  in  dispute,  and  it  must  also  be  con- 
ceded that  a  judgment  lien  attached,  to  said  land. 

On  the  tenth  day  of  August,  1877,  David  Butler  and 
wife  conveyed  the  property  in  dispute  to  H.  E.  Wells  by 
warranty  deed,  and  on  the  nineteenth  day  of  January,  18''8, 
he,  by  a  similar  conveyance,  conveyed  the  property  to  the 
appellant,  Martha  E.  Reynolds,  who  soon  after  went  into 
the  posseasion  thereof,  and  has  remained  in  possession  ever 
since.  She  now  brings  this  action  to  set  aside  the  sheriff's 
deed  to  the  appellee,  who  was  the  purchaser  at  the  sheriff's 
sale,  and  to  quiet  her  title.  The  decision  of  the  district 
court  being  adverse  to  her,  she  brings  the  cause  into  this 
court  by  appeal,  for  review. 

It  is  claimed  by  the  appellant  that  the  judgment  ceased 
to  be  a  lien  as  against  purchasers  in  good  faith  or  junior 
judgments  unless  a  levy  was  made  within  five  years  from 
the  date  of  its  rendition.  So  far  as  junior  judgments  are 
concerned  we  think  the  appellant  is  correct,  for  section  509 
of  the  civil  code  provides  that  "No  judgment  heretofore 
rendered,  or  which  may  hereafter  be  rendered,  on  which 
execution  shall  not  have  been  taken  out  and  levied  before 
the  expiration  of  five  years  next  after  its  rendition,  shall 
operate  as  a  lien  upon  the  estate  of  any  debtor  to  the  pref- 
erence of  any  other  bona  fide  judgment  creditor,"  etc.  Tlie 
provisions  of  this  section,  as  will  be  readily  observed,  are 
limited  to  bona  fiile  judgment  creditors,  and  have  no  ap- 
plication to  purchasers  during  the  existence  of  the  judgment 
lien.  Section  477  of  the  civil  code  provides  that,  "Tlie 
lands  and  tenements  of  the  debtor  within  the  county  where 
the  judgment  is  entered  shall  l)e  bound  for  the  satisfaction 
thereof  from  the  first  day  of  the  term  at  which  judgment 
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is  rendered;"  and  section  482  provides  that,  "If  execution 
shall  not  be  sued  out  within  five  years  from  the  date  of  any 
judgment  that  now  is  or  may  hereafter  be  rendered  in  any 
court  of  record  of  this  state^  or  if  five  years  shall  have  in- 
tervened between  the  date  of  the  last  execution  issued  on 
such  judgment  and  the  time  of  suing  out  another  writ  of 
execution  thereon,  such  judgment  shall  become  dormant, 
and  shall  cease  to  operate  as  a  lien  on  the  estate  of  tlie  judg- 
ment debtor."  By  this  section  the  judgment  lien  may  be 
continued,  by  the  issuance  of  an  execution,  for  a  longer 
time  than  five  years,  so  as  to  be  an  incumbrance  upon  the 
real  estate  of  the  judgment  debtor  not  only  in  his  hands 
but  also  in  the  hands  of  his  grantees  after  the  judgment 
lien  has  attached;  and  the  suing  out  of  the  execution  has 
the  same  effect  as  the  revival  of  the  judgment.  Godnmn 
V,  Boggs,  12  Neb.,  19.  If  then  the  lien  of  this  judgment 
attached  to  this  real  estate  upon  the  rendition  of  the  judg- 
ment (sec.  477,  civil  code)  and  by  the  issuance  of  the  pre- 
vious executions  the  lien  was  perpetuated  (sec.  482),  we  can 
see  no  reason  why  the  judgment  lien  in  this  case  does  not 
operate  against  the  grantee  of  the  judgment  debtor,  as  well 
as  against  himself,  provided  that  the  lien  was  in  existence 
at  the  time  of  the  grant.  • 

The  appellee  purchased  the  real  estate  at  sheriff's  sale 
upon  execution  under  the  lien  created  by  the  judgment. 
By  that  purchase  and  conveyance  he  obtained  "  as  good  and 
sufficient  a  deed  of  conveyance"  as  the  judgment  debtor 
"could  have  made  of  the  same  at  the  time  they  became  lia- 
ble to  the  judgment  or  at  any  time  thereafter"  (sec.  499, 
civil  code),  and  the  estate  vested  in  him  was  as  good  and 
as  i^erfect  as  was  vested  in  the  judgment  debtor  at  or  afl^r 
the  time  they  became  liable  to  the  satisfaction  of  the  judg- 
ment, which  was  at  the  time  of  its  rendition.  §  500,  civil 
code.  Hibbard  v.  Weil  &  Kahuj  5  Neb.,  45.  Mansfield 
V.  Gregory,  8  Neb.,  435. 

The  next  point  urged  by  the  appellant  is,  that  a  levy 
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having  beea  made  upon  real  estate  of  the  judgment  debtor 
under  a  prior  execution,  and  the  real  estate  levied  upon  not 
having  been  sold,  the  judgment  creditor  has  no  right  to 
cause  a  levy  to  be  made  on  other  property  under  a  subse- 
quent execution  without  prosecuting  the  first  levy  to  a  sale. 
In  other  words  that  the  first  levy  was  in  effect  a  satisfaction 
of  the  judgment  as  against  third  parties.  We  cannot  agree 
with  appellant's  counsel  upon  this  proposition.  While  it 
is  true  that  the  return  of  the  execution  without  a  sale  of 
the  property  levied  upon  would  have  the  effect  of  releasing 
the  property  from  that  levy,  and  a  surrender  of  the  author- 
ity by  which  it  was  held,  if  the  execution  creditor  does  not 
seek  to  enforce  the  lien  acquired  by  his  levy,  yet  we  think 
it  could  reach  no  further  than  this,  and  the  judgment  or 
the  right  to  issue  a  new  execution  thereon  would  not  be 
impaired.  Richards  v.  Owaningham,  10  Neb.,  419.  Hicok 
V.  CoaJtes,  2  Wend.,  419.  Vroman  v.  Thompson,  16  N.  W. 
Rep.,  808.     Godman  v.  Bogga,  12  Neb.,  19. 

The  appellant  is  charged  with  notice  of  the  condition  of 
her  title  at  the  time  of  her  purchase,  as  well  as  with  the 
proceedings  to  enforce  the  judgment  lien  as  against  the  real 
estate  purchased  by  her.  She  possesses  no  higher  or  greater 
right  than  would  the  judgment  debtor  if  prosecuting  this 
action  for  himself. 

Whether  or  not  she  could  have  restrained  the  sheriff  from 
selling  this  property  until  the  property  of  the  judgment 
debtor  which  he  had  not  conveyed  was  exhausted,  it  is  not 
necessary  here  to  decide.  It  is  apparent  she  did  not  do  so, 
and  that  the  rights  of  the  purchaser  can  not  now  be  ques- 
tioned on  that  ground.  The  decree  of  the  district  court  is 
therefore  affirmed. 

Decreb  apf['.:med. 
The  other  judges  concur. 
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Charles  Murphy,  plaintiff  in  error,  v.  The  State 
OP  Nebraska,  dependant  in  error. 

1.  Practice  in  Criminal  Cases:  challenob  of  jubobs. 
Under  the  provUions  of  the  criminal  code  it  is  not  error  to  per- 
mit a  juror  to  sit  in  a  cause  who,  although  on  oath,  pays  *'he 
had  an  opinion;"  also  says  "he  could  render  a  fair  and  impar* 
tial  yerdict  upon  the  evidence  and  the  law;"  the  record  disclo^ 
iAg  that  the  opinion  was  hypothetical  and  not  one  calculated  to 
bias  the  juror. 

%  Verdict:  conflicting  testimony.  Where  the  testimony  is 
conflicting,  and  is  fairly  submitted  to  a  jury,  a  new  trial  will  not 
be  granted  if  the  testimony  is  sufficient  to  sustain  the  verdict 

3.  Testimony :  juby  alonb  to  judge  of  weight.  When  con- 
flicting testimony  is  submitted  to  a  jury  under  proper  instruc- 
tions, the  jurors  alone  are  the  judges  of  the  weight  of  the  testi- 
mony of  the  witnesses,  and  their  verdict  will  not  be  set  aside  on 
that  ground  alone.  And  it  is  not  the  province  of  the  court  to 
establish  any  arbitrary  standard  by  which  they  shall  weigh  or 
measure  the  testimony  of  the  witnesses. 

1  Itistructions:  how  considered.  Tlfe  true  meaning  and  ef- 
fect of  instructions  are  not  to  be  determined  by  the  selection  of 
detached  parts  thereof,  but  by  considering  all  that  is  said  on 
each  particular  subject  or  branch  of  the  case.  8t,  Louis  v.  The 
State,  8  Neb.,  406. 

Error  to  the  district  coart  for  Lancaster  county.  Tried 
below  before  Pound,  J. 

Lambj  Ricketia  &  Wilson^  for  plaintiff  in  error. 

Isaac  PowerSy  Jr.,  Attorney  Oenerat,  and  Brovm  &  Ryan 
Brothers,  for  the  State. 

Rebbe,  J. 

The  plaintiff  in  error  was  indicted  and  tried  in  the  dis- 
trict court  of  Lancaster  county  upon  the  charge  of  having 
committed  the  crime  of  rape  upon'  the  person  of  Mrs.  Julia 
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Abbott.  The  trial  resulted  in  a  conviction,  and  he  brings 
the  case  into  this  court  by  petition  in  error. 

The  first  question  presented  by  him  is,  whether  the  dis- 
trict court  erred  in  overruling  his  chall^ige  of  the  juror 
J.  B.  Taylor.  The  testimony  of  this  juror  on  his  voir  dire 
examination  was,  in  substance,  that  he  had  heard  of  the 
case,  and  if  what  he  had  heard  was  true  he  had  formed  an 
opinion;  that  the  source  of  his  information  was  what  the 
neighbors  of  a  family  by  the  name  of  Abbott  had  said  to 
his  wife,  and  she  had  told  him ;  that  the  parties  with  whom 
his  wife  had  talked  were  none  of  them  witnesses  in  the 
case,  and  that  he  thought  what  he  had  heard  would  iuflu- 
.ence  his  mind  a  little;  that  it  would  take  evidence  to  re- 
move his  opinion.  To  the  inquiry  of  the  court  the  juror 
stated  that  what  he  had  heard  was  rumor  and  not  by  con- 
versation with  any  person  purporting  to  know  the  facts  in 
the  case;  that  it  had  come  to  him  in  a  roundabout  way, 
and  that  he  had  no  opinion  except  upon  the  hypothesis  that 
what  he  had  heard  was  true,  and  that  he  thought  he  would 
be  able  to  render  a  fair  and  impartial  verdict  upon  the  evi- 
dence that  should  be  adduced  on  the  trial  and  the  law  as 
given  by  the  court,  notwithstanding  any  opinion  he  might 
have  formed. 

In. Fillion  v.  The  State,  6  Neb.,  352,  it  is  said  that,  "To 
render  a  juror  incompetent  it  must  appear  that  the  opinion 
formed  or  expressed  by  him  was  in  reference  to  the  inno- 
cence or  guilt  of  the  accused."  The  juror  stated  that  he 
had  heard  of  this  case,  and  that  if  what  he  had  heard  was 
true  he  had  formed  an  opinion,  but  there  is  no  intimation 
in  all  the  examination  that  the  opinion  of  which  he  testi- 
fied was  in  reference  to  the  guilt  or  innocence  of  the  plain- 
tiff in  error.  The  rule  laid  down  in  the  case  above  referred 
to  is  decisive  of  this  question.  But  to  pursue  the  question 
further,  section  468  of  the  criminal  code  provides  as  the 
second  cause  for  challenge :  "That  he  has  formed  or  ex- 
pressed an  opinion  as  to  the  guilt  or  innocence  of  the  ao- 
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cuHec] ;  Provided,  That  if  a  juror  shall  state  that  he  has 
fortiietl  or  expresseil  an  opinion  as  to  the  guilt  or  innocence 
oi'  till*  acx^'used,  the  court  shall  thereupon  proceed  to  exam- 
ine, uii  oath,  such  juror  as  to  the  ground  of  such  opinion ; 
and  if  it  shall  appear  to  have  been  founded  upon  reading 
newi^Miper  statements,  communications,  (5omments,  or  re- 
(Mirtsj  or  upon  rumor  or  hearsay,  and  not  upon  conversa- 
tiouij  with  witnesses  of  the  transactions,  or  reading  reports 
of  tht^r  testimony,  or  hearing  them  testify,  and  the  juror 
f?hii]\  say,  upon  oath,  that  he  feels  able,  notwithstanding 
such  ojiinion,  to  render  an  impartial  verdict  upon  the  law 
and  the  evidence,  the  court,  if  satisfied  that  such  juror  is 
impartial  and  will  render  such  verdict,  may,  in  its  discre- 
tion, ailmit  such  juror  as  competent  to  serve  in  such  ease." 
In  aetx>rdance  with  the  provisions  of  this  section,  the  trial 
<TC>urt  examined  the  proposed  ju^ror  and  found,  correctly,  as 
we  think,  that  he  was  a  competent  juror.  "It  often  hap- 
pens tlmt  a  juror  may  suppose  that  his  belief  in  the  exist- 
ence of  a  certain  fact  will  constitute  an  opinion,  when  in 
truth  it  may  be  necessary  to  establish  a  great  many  other 
facts  before  the  guilt  or  innocence  of  the  party  could  be 
e8tiil>lij^hed."  Ckirry  v.  The  SUite,  5  Neb.,  416.  Such  was 
evidently  the  condition  of  this  juror.  He  had  an  impres- 
Bion,  but  such  a  one  as  any  intelligent  jierson  will  have  who 
hears,  however  remotely,  a  statement  of  the  supposed  facts 
of  a  case,  and  if  upon  the  trial  or  upon  a  direct  examina- 
tion of  any  kind  the  facts  should  differ  from  those  at  first 
presented,  the  mind  is  at  once  freed  from  its  first  impres- 
siurj  and  adopts  that  which  is  the  result  of  a  careful  inves- 
tfinition.  It  should  be  further  remembered  that  all  the 
optnioR  entertained  by  this  juror  was  hypothetical.  In 
Oiny  V,  The  State,  m^yra,  415,  it  is  said,  quoting  from 
MeOuifiland  v,  Orawjord,  1  Yeatas,  378:  "Prejudgin;j^ 
and  giving  our  opinion  on  a  statement  of  certain  facts  are 
very  different  things.  The  first  implies  a  strong  disposi- 
tion to  favor  one  side  or  the  other ;  n  determination  to  find 
25 


"1 


386      SUPREME  COURT  OF  NEBRASKA, 


Murphy  y.  State. 


one  way,  let  the  evidence  be  what  it  may.  The  last  in- 
volves the  trath  of  certain  facts  and  propositions  in  the 
sentiments  delivered;  and  impressions  thus  made  may  be 
efiaced  by  the  production  of  other  evidence.  The  first  ren- 
ders the  person  incompetent  as  a  juror;  the  second  is  an 
opinion  only  binding  or  influencing  the  juror  provided  the 
case  should  turn  out  as  represented,  and  this  is  a  hypothet- 
ical opinion."  Such  an  opinion  does  not  disqualify  a  juror. 
The  evidence  does  not  tend  to  show  that  the  juror  had  any 
fixed  and  definite  opinion  as  to  the  guilt  or  innocejice  of 
the  plaintiff  in  error.  Such  an  opinion  is  necessary  to  sus- 
tain a  challenge.  Id.,  417.  Upon  inquiry  by  the  court 
the  juror  showed  himself  competent,  under  the  statute,  to 
sit  in  the  case. 

The  next  objection  made  by  the  plaintiff  in  error  is,  that 
the  verdict  is  not  supported  by  sufficient  evidence;  that  the 
testimony  of  the  prosecutrix,  if  true,  does  not  establish  the 
commission  of  the  crime  of  rape,  and  that  her  testimony  is 
not  corroborated  sufficiently  to  justify  the  finding  of  the 
verdict  returned  by  the  jury. 

The  evidence  is  conflicting  and  somewhat  voluminous, 
and  a  critical  review  of  it  in  this  opinion  cannot  be  made, 
but  we  think  it  is  sufficient  to  sustain  the  verdict.  The 
testimony  of  the  prosecutrix  appears  to  have  been  candidly 
and  carefully  given.  Her  statement  of  the  case  was,  sub- 
stantially, that  she  was  at  work  in  her  room  packing  her 
trunk  preparatory  to  her  trip  to  her  friends  in  Burlington, 
Iowa,  which  was  to  be  made  the  next  day ;  while  so  making 
her  preparation,  the  plaintiff  in  error  came  into  her  room, 
her  husband  being  absent,  and  made  indecent  proposals  to 
her;  she  resented  his  overtures,  and  ordered  him  to  leave 
the  room;  she  wa**  seventeen  years  of  age  and  weighed 
about  one  hundred  and  twenty  pounds,  and  until  she  came 
to  this  country  from  Germany,  three  years  before,  she  had 
never  seen  a  colored  man,  and  that  she  had  never  become 
accustomed  to  them;  the  plaintiff  in  error  was  a  colored 


r 


JANUARY  TEKM,  1884.  387 

Murphy  v.  State. 

man,  strong  and  athletic;  when  he  first  came  into  her  room 
she  was  greatly  frightened;  he  seized  her,  threatened  her, 
told  her  if  she  screamed  or  hallooed  he  would  kill  her ;  she 
was  scared  and  could  do  nothing;  he  took  her  by  the  arms, 
threw  her  down  on  the  floor,  and  forcibly  had  connection 
with  her  without  her  consent;  the  plaintiff  in  error  was  at 
that  time  working  for  her  husband,  and  had  not  prior  to 
that  day  spent  so  much  time  in  and  about  the  house,  and 
had  never  been  in  her  room  before;  and  that  at  the  time  of 
the  commission  of  the  offense  there  was  no  other  person 
about  the  house;  she  was  married  to  her  husband  on  the 
fourteenth  of  June,  and  this  oocurr^  on  the  twenty-fourth 
of  the  following  July. 

The  plaintiff  in  error  denies  a  part  of  the  facts  testified 
to  by  her,  but  admits  the  sexual  intercoui'Se  at  the  time  and 
place  and  under  the  circumstances  described  by  her;  the 
only  material  difference  in  their  testimony  being  the  asser- 
tion by  him  that  the  intercourse  was  with  her  consent. 

While  it  is  true  as  claimed  by  the  plaintiff  in  error  that 
no  forced  or  unnatural  construction  should  be  put  upon 
the  evidence  of  the  prosecutrix  in  order  to  sustain  a  con- 
viction, it  being  natural  that  the  prosecutrix  should  seek 
to  exonerate  herself  by  throwing  all  the  blame  upon  the 
plaintiff  in  error,  yet  the  jury  were  justified  in  giving  to 
her  testimony  a  natural,  reasonable  construction,  and  to  give 
it  such  weight  in  comparison  with  the  testimony  of  the 
plaintiff  in  error  as  they  thought  right.  It  is  true  the 
father  of  her  husband  was  in  an  adjacent  field  at  work,  and 
she  made  no  outcry  and  no  complaint  to  her  husband  on 
his  return  home  that  evening,  and  that  she  allowed  the 
plaintiff  in  error  to  drive  her  to  the  railroad  station  the 
next  morning,  but  it  is  also  true,  as  testified  by  her  and 
shown  by  the  circumstances  in  the  case,  that  the  friendship 
of  the  father-in-law  was  at  that  time  very  questionable  as 
she  well  knew,  and  that  both  the  husband  and  father-in- 
law  had  given  her  to  understand   that  she  must  return  to 
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Burlington.  That  neither  were  friendly  to  her.  That  the 
husband  had  informed  her  on  the  morning  of  her  depart- 
ure that  his  father  would  take  her  to  the  train,  and  after 
his  departure  the  father-in-law  put  the  trunk  into  the 
wagon,  and  told  the  plaintiff  in  error  to  take  her.  That 
the  plaintiff  in  error  had,  immediately  after  the  intercourse, 
made  threats  to  her  as  to  what  the  result  would  be  if  she 
informed  on  him.  That  she  had  no  friend  or  adviser 
nearer  than  Burlington,  and  no  one  to  whom  she  could  ap- 
ply for  assistance  of  any  kind,  and  that  she  was  without 
means — her  husband  furnishing  her  with  a  ticket  to  the 
end  of  her  journey,  but  no  money.  It  is  diflScult  to  see 
what  other  course  was  left  to  her  to  pursue  than  the  one  she 
adoptc'd.  Upon  her  arrival  at  Burlington,  she  immediate- 
ly  made  complaint  to  those  with  whom  she  was  acquainted, 
and  the  prosecution  followed  soon. after. 

The  questions  of  fact  are  very  much  narrowed  by  the 
testimony  of  the  plaintiff  in  error,  who  simply  denies  the 
jorce  by  which  the  intercourse  was  had.  He  admits  the 
commission  of  a  crime,  being  a  married  man,  but  says  it 
was  not  the,  crime  witli  which  he  is  charged,  although  one 
involving  an  equal  degree  of  moral  turpitude.  The  prose- 
cutrix denies  being  guilty  of  any  crime,  and  from  all  the 
facts  and  circumstances  in  the  case,  we  think  the  jury  were 
warranted  in  adopting  the  theory  of  the  case  as  presented 
by  her  testimony. 

It  is  contended  by  the  plaintiff  in  error  that  the  testi- 
mony of  the  physicians  shows  that  a  rape  upon  the  prose- 
cutrix would  have  been  necessarily  followed  by  an  abortion, 
she  being  at  that  time  pregnant  of  from  four  to  five  weeks 
duration.  It  is  only  necessary  to  say  that  the  testimony 
on  that  branch  of  the  case  was  conflicting  and  was  fairly 
submitted  to  the  jurj'',  and  their  verdict  upon  that  point 
must  be  final. 

The  plaintiff  in  error  requested  the  court  to  instruct  the 
jury  as  follows: 
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"You  are  instructed  that  the  evidence  of  the  defendant 
himself  is  not  to  be  disregarded  because  he  is  on  trial  for 
a  crime— a  defendant  in  a  criminal  prosecution  is  ordina- 
rily entitled  to  the  same  credit  as  a  party  in  an  important 
civil  suit"  This  instruction  was  refused,  and  we  think 
properly  so.  While  it  is  true  that  a  defendant's  testimony 
is  not  to  be  arbitrarily  disregarded  by  the  jury,  yet  it  is 
equally  true  that  no  standard  by  which  to  weigh  or  measure 
the  testimony  of  witnesses  cati  be  established  by  the  court. 
The  jury  were  instructed  as  to  the  legal  rules  to  be  observed 
in  weighing  his  testimony,  and  by  those  instructions  the 
plaintiff  in  error  was  placed  on  the  same  level  with  the 
prosecutrix  and  other  witnesses  in  the  case.  Of  this  the 
plaintiff  in  error  cannot  complain.  It  would  have  been 
proper  for  the  court  to  have  instructed  the  jury  that  in 
weighing  his  testimony  they  should  consider  his  interest  in 
the  result  of  the  trial.     St.  Louis  v.  The.  State,  8  Neb.,  418. 

Objection  is  made  to  the  eleventh  instruction  given  by 
the  court  on  request  of  the  state.  The  objectionable  part 
is  in  this  language:  "Starting,  then,  with  the  presumption 
of  innocence,  have  the  people  convinced  you  that  the  de- 
fendant is  guilty  of  the  crime  charged  ?  If  they  have,  your 
verdict  will  of  course  be,  guilty."  It  is  claimed  that  thi^ 
permitted  the  jury  to  find  him  guilty  on  a  mere  prepon- 
derance of  evidence.  Without  further  reference  to  this 
language,  it  is  enough  to  say  that  the  jury  were  fully 
charged  by  the  court,  on  its  own  motion,  as  to  the  d^ree 
of  certainty  required  before  a  conviction  could  be  had, 
the  doctrine  of  "reasonable  doubt"  being  fully  and  clear- 
ly explained.  The  whole  of  the  instructions  must  be  con- 
strued together.  "  The  true  meaning  and  effect  of  a  charge 
to  a  jury  cannot  be  ascertained  by  selecting  a  sentence  here 
and  a  line  or  a  woixl  there,  and  looking  to  them  alone,  but 
all  that  is  said  on  each  particular  subject  or  branch  of  the 
case  must  be  looked  to  in  order  to  reach  a  just  conclusion 
respe<'ting  it."     St.  Lords  v.  The  State,  8  Neb.,  418.     This 


890      SUPREME  COURT  OF  NEBRASKA, 

B.  &  M.  R.  R.  Go.  ▼.  Chicago  Lumber  Co. 

will  sufficiently  dispose  of  all  the  objections  to  the  instruc- 
tions  given  upon  the  trial.  The  objections  are  sufficiently 
met  by  the  instructions  when  taken  as  a  whole. 

We  have  tried  to  give  the  record  in  this  case  a  careful 
examination^  and  while  the  testimony  on  the  question  of 
the  consent  of  the  prosecutrix  is  conflicting,  yet  the  case 
has  been  fairly  submitted  to  the  jury,  and  there  is  sufficient 
to  support  the  verdict.  In  Palmer  v.  The  PeopUy  4  Neb., 
76,  it  is  said,  '^So  much  depends  on  the  manner  and  ap- 
pearance of  a  witness  while  giving  his  testimony  that  the 
(question  of  his  ci*edibility  must  be  left  to  the  jury,  and  a 
reviewing  court  will  not,  in  such  a  case,  say  from  an  ex- 
amination of  the  testimony  that  the  verdict  is  erroneous." 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affibmed. 
The  other  judges  concur. 
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The  Burlington  and  Missouri  Riveb  Railroad 
C!oMPANY  IN  Nebraska,  plaintiff  in  erbor,  v. 
The  Chicago  Lumber  Company,  defendant  en 
error. 

1.  Railroad:    demubraok.    A  railroad  company  is  not  entitled 

to  charge  demurrage  for  freight  standing  in  its  cars,  unless  hy 
virtue  of  contract  or  statutory  law,  or  possibly  by  such  use  ^d 
custom  as  may  have  acquired  the  force  of  law. 

2.    :    expense:    UNLOAmNO  freight.    A  railroad  company 

cannot  collect  charges  for  unloading  freight  which  it  converts  to 
its  own  use  at  the  time  of  such  unloading. 

3.     :   COMMON  carkieb:     incbease  of  charges  fob  trans- 

poBTATiox.  A  railroad  company,  as  a  common  carrier,  cannot 
legally  increase  the  charges  for  transportation  by  wrongfnlly  di- 
verting freight  from  its  proper  course  in  transit. 
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4,  Practice :  prejudicial  error  must  appear.  A  new  trial 
will  not  be  ordered  nnlesa  pr^udicial  error  is  shown  by  the 
record. 

Ebror  to  the  district  court  for  Otoe  county.  Tried  be- 
low before  Pound,  J. 

/.  L.  Mitchell  and  Marquett  &  Deweese,  for  plaintiff  in 
error,  argued  the  cause  on  the  facts  alone. 

Watson  &  Wodehotisey  for  defendant  in  error,  cited: 
Hutchinson  Carriers,  §§  473,  474,  478.  Adams  v.  Scotty 
104  Mass.,  164.  Ga^e  v.  Morse,  12  Allen,  410.  Orom-^ 
melin  v.  Railroad^  4  Keyes,  90.  Young  v.  MjeUer,  6  Ellis 
&  B.,  589. 

Rejsse,  J. 

This  is  an  action  in  garnishment  commenced  in  the  dis- 
trict court  of  Otoe  county  by  the  defendant  in  error,  a 
judgment  creditor  of  one  William  W.  Babbitt,  against  the 
plaintiff  in  error,  as  a  supposed  debtor  of  the  said  Babbitt. 

The  answer  of  the  plaintiff  in»error  discloses  the  fact  that 
at  the  time  of  the  service  of  the  summons  in  garnishment 
it  was  indebted  to  the  said  Babbitt  in  the  sum  of  $144.51 
for  overcharges,  before  that  time  made,  on  freight.  Said 
answer  discloses  the  further  fact  that  it  had  in  its  posses- 
sion at  said  time  one  hundred  and  fifty-three  tons  and  four- 
teen hundred  pounds  of  coal  (elevea  carloads)  consigned  to 
the  said  Babbitt,  and  worth,  as  it  alleges,  four  dollars  per 
ton,  amounting  to  $616.10;  but  it  further  alleges  that  its 
charges  against  said  coal  amount  to  the  sum  of  $1,029.63, 
which  it  itemizes  as  follows :  Freight  and  back  charges, 
$666.63;  demurrage,  eighty-five  days  in  car,  $330;  un- 
loading coal,  $33;  being  $413.52  more  than  the  alleged 
value  of  the  coal.  The  plaintiff  in  error  therefore  insists 
it  was  not  indebted  to  said  Babbitt  in  any  amount. 

It  is  shown  by  the  evidence  in  the  trial  of  the  cause  that 
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at  the  time  of  the  linloading  of  the  coal  by  the  plaintiif  in 
error,  it  converted  it  tcrits  own  use,  unloading  it  into  its 
own  bins. 

The  finding  of  the  district  court  was  in  accordance  with 
the  above  factS|..and  judgment,  was  rendered  against  the 
plaintiff  in  error,  and  in  favor  of  the  defendant"  in  error, 
for  the  said  sum  of  $144.51.  Both  parties  excepted  to  the 
ruling  of  the  court,  but  the  plaintiff  in  error,  only,  brings 
the  case  into  this  court  by  petition  in  error,  all^iog  that 
the  court  erred  in  rendering  judgdient  against  it,  for  the 
reason  that  the  judgment  is  contrary  to  law,  and  contrary 
to  and  inconsistent  with  the  findings  of  fact  by  the  court; 
also  in  not  discharging  the  plaintiff  in  error  without  liabil- 
ity as  garnishee. 

According  to  our  view  of  the  case,  it  will  not  be  neces- 
sary to  examine  the  alleged  errors  separately,  as  we  can 
best  present  our  conclusions  by  grouping  all  together.  But 
before  doing  so  it  is  proper  to  note  the  fact  that  the  de- 
fendant in  error  in  the  course  of  the  trial  ofiered  testimony 
to  prove  that  the  coal  was  worth  $8  per  ton  instead  of  $4 
as  claimed  by  plaintiff  in  error,  but  upon  objection  by 
plaintiff  the  offer  was  overr&led  by  the  court  and  the  evi- 
dence excluded.  This  ruling  must  have  been  made  upon 
the  theory  that  the  whole  matter  of  the  eleven  carloads  of 
coal  should  be  left  out  of  the  question,  and  the  findings  of 
the  court  upon  that  subject  were  not  intended  in  any 
resj)ect  as  a  basis  for  the  judgment.  In  this  we  think 
the  district  court  was  correct,  at  least  if  the  court  did 
err  it  was  against  the  defendant  in  error  and  not  the 
plaintiffs 

The  plaintiff  in  error  concedes  in  its  brief  that  the  freight 
charges  were  more  than  the  value  of  the  coal,  but  seeks  to 
explain  that  fact  by  saying  "the  coal  was  wrongfully  turned 
in  transit  from  its  proper  course ;  it  sh6uld  have  come  over 
the  Council  Blufi^  and  St.  Joe  Railroad,  and  it  was  turned 
nnd  went  the  roundabout  way,  mating  with  sev^^l  wash- 
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outs  which  caused  the  freight  to  be  more  than  the  coal." 
This  explanation  we  think  will  hardly  meet  the  case.  We 
know  of  no  rule  of  law  which  will  permit  railroad  compa- 
nies, as  common  carriers,  to  " wrongfully*'  send  freight  by 
a  "roundabout^  way,  instead  of  6ver  its  direct  lines,  and 
thus  increase  the  cost  of  transportation.  While  this  course 
might  be  instrumental  in  increasing  the  revenues  of  the 
carrier,  it  would  be  very  injurious  to  the  commerce  of  the 
country,  which  requires  not  only  cheap  but  direct  and  rapid 
ti*ansportatiou. 

To  these  charges  for  freight  was  added  another  burden- 
some charge,  that  of  demurrage.  It  is  claimed  by  the 
plaintiff  that  this  freight  was  allpwed  to  stand  in  its  cars 
in  all  eighty-five  days,  i.e.  equivalent  to  one  car  that  num- 
ber of  days,  and  for  this  it  charges  $380.  It  is  not  claimed 
that  this  charge  was  made  by  virtue  of  any  contract  be- 
tween the  shipper  and  the  carrier,  nor  yet  by  any  statutory 
enactment  permitting  it,  or  by  any  use  or  custom  which 
may  possibly  have  acquired  the  force  of  law.  And  we 
are  unable  to  see  how  any  snch  charge  can  be  insisted  upon 
in  this  action.  We  know  of  no  authority  for  it,  and  our 
attention  has  been  called  to  none. 

In  Chicago  and  North  Western  Ry.  Company  v.  JenkinSy 
103  111.,  588,  it  is  decided  that  the  right  to  demurrage  dote 
not  attach  to  carriers  by  railroads.  If  it  exists  at  all,  as  a 
legal  right,  it  exists  only  as  to  carriers  by  sea-going  vessels, 
and  is  confined  to  maritime  law.  As  to  whether  demur- 
rage might  be  charged  in  case  of  a  contract  to  that  effect 
we  express  no  opinion,  but  that  it  cannot  be  allowed  in 
this  case  we  have  no  doubt. 

The  charge  of  $33  for  unloading  the  ccal  is  equally  ob- 
jectionable.' The  proof  shows  that  the  plaintiff  in  error 
unloaded  the  coal  into  its  own  bins  for  its  own  use.  There 
is  no  claim  that  it  cost  any  more  to-unload  this  coal  than 
it  would  had  it  belonged  to  the  plaintiff  in  error  in  the 
first  instance.     Why  should  it  charge  for  doing  with  this 
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ooal  the  same  as  it  would  have  had  to  do  with  its  own? 
We  can  see  no  reason  for  such  charge,  and  it  should  not 
be  allowed. 
From  the  foregoing  we  are  led  to  the  conclusion  that 
'  the  district  court  did  not  err,  as  against  the  plaintiff  io 
error  in  the  judgment  rendered ;  that  if  its  judgment  was 
erroneous  the  defendant  in  error  is  the  only  sufierer 
thereby,  but  as  it  is  not  seeking  any  relief  at  the  hands 
of  this  court  the  judgment  of  the  district  court  must  be 
affirmed. 

X  Judgment  affibked. 

J^  3w  The  other  judges  concur. 


The  Chicago,  Burlington  &  Quincy  Railroad  Com 

PANY,  PLAINTIFF  IN  ERROR,  V.  J.  PaINTER  &  SONS, 
DEFENDANTS  IN  kRROR. 

1.  Stoppage  in  Transitu:   oontinuakcb  of  bight.   The  right 

of  stoppage  in  transitu  by  the  vendor  continues  until  the  goods 
have  reached  the  buyer  and  the  deliveiy  is  complete. 

2.      :     BIOHT  NOT  EXTINOniSHED  BY  OABNIBHMENT  OF  CAB- 

BIEB.  The  right  of  stoppage  in  transitu  is  not  impaired  or 
extinguished  by  service  of  process  of  garnishment  apon  the 
carrier. 

3.  Garnishment,  no  Defense.    The  fact  that  a  common  carrier 

has  been  garnished  by  a  creditor  of  an  insolvent  debtor  to  whom 
property  is  consigned,  is  no  defense  to  an  action  of  replevin,  by 
the  vendor,  who  has  given  notice  to  the  carrier  and  demanded 
the  goods. 

Error  to  the  district  court  for  Otoe  county.     Tried 
below  before  Pound,  J. 

/.  L.  MUohell  and  Marquett  A  Deweese,  for  plaintiff  in 
error. 
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Defendants  offered  to  show  that  they  had  been  garnished 
on  the  13th  of  June,  and  that  no  claim  was  laid  to  the 
goods  until  the  25th;  and  offered  the  proceedings  in  gar- 
nishment, which  was  ruled  out  by  the  court  This  we 
think  is  clearly  error,  as  it  would  have  tended  to  prove 
that  the  defendants  in  error  had  not  claimed  the  goods  in 
transitu.  The  mere  fact  that  after  the  creditors  had  seized 
upon  the  goods,  and  William  M.  Babbitt  refused  to  accept 
them,  would  not  make  any  difference.  The  court  erred  in 
ruling  out  the  evidence,  as  appears  on  record,  for  it  had 
some  tendency  to  prove  the  issues. 

F,  P.  Ireland  and  Watson  &  Wodehouse^  for  defendant 
in  error,  cited:  Naylor  v,  Dennie,  19  Am.  Dec.,  319. 
Ruckei*  V.  Donovan^  13  Kgn.,  251.  Wood  v.  YeaimaUj  15 
B.  Mon.,  270.  Seymmr  v.  Newton,  105  Mass.,  372.  Covell 
V.  Hitchcock,  23  Wend.,  611.  Kitchen  v.  Spear,  30  Vt., 
545.     16  Cent.  I^aw  Journal,  82. 

Reese,  J. 

There .  is  but  one  question  presented  by  the  record  in 
this  case,  and  that  is  whether  the  right  of  stoppage  in 
transitu,  belonging  to  a  vendor  of  goods,  on  credit,  can 
be  extinguished  by  the  service  of  garnishee  process  upon 
the  carrier  before  the  delivery  of  the  goods  to  the  con- 
signee. 

The  defendants  in  error,  doing  business  in  Pittsburg, 
Penn.,  sold  and  consigned  to  the  Nebraska  Distilling 
Company,  at  Nebraska  City,  certain  merchandise,  which 
was  transported  through  the  state  of  Iowa  over  the  line 
of  railroad  belonging  to  the  defendant  in  error.  Before 
the  arrival  of  the  goods  at  their  destination  the  consignee 
became  insolvent,  and  the  goods  were  not  delivered,  nor 
was  the  freight  paid.  While  the  goods  were  in  the  posses- 
sion of  the  plaintiff  in  error,  the  Murray  Iron  Works  Com- 
pany instituted  attachment  proceedings  in  the  circuit  court 
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of  Des  Moines  county  (at  Burlington),  Iowa,  agninst  the 
Nebraska  Distilling  Company,  and  caused  notice  of  gar- 
nishment to  be  served  upon  the  plaintiff  in  error  as  a  sup- 
posed debtor  of  the  defendant  in  said  cause.  Aftem^ards, 
but  before  the  answer  of  the  garnishee,  the  defendants  in 
error  served  notice  on  the  plaintiff  in  error  that  they 
claimed  the  right  of  stoppage  in  transitu^  and  demanded 
the  goods.  The  demand  being  refused,  this  action  in  re- 
plevin was  commenced,  the  goods  replevied  and  delivered 
to  the  defendant  in  error. 

On  the  trial  of  the  cause  in  the  district  court,  the  plain- 
tiff in  error  offered  in  evidence  a  certified  transcript  of  the 
proceedings  in  the  lower  court,  which,  upon  objection,  was 
excluded  and  the  proper  exception  taken.  This  ruling  is 
now  assigned  for  error. 

The  law  is  well  settled  that  the  right  of  stoppage  m 
transitu  arises  upon  the  discovery,  by  a  vendor  after  sale 
on  credit,  of  the  insolvency  of  the  vendee,  and  the  right 
continues  until  the  goods  have  reached  the  vendee  and  the 
delivery  to  him  or  his  agent  is  complete.  Hutchinson  on 
Carriers,  §  499.  GNid  «,  Oarrettj  6  Iowa,  479.  Calla- 
han V.  Bahcook,  21  O.  S.,  281.  Reynolds  v.  Boston  &  Maine 
R.  R.  Co.,  43  N.  H.,  680.  Sutro  v.  HaUe,  2  Neb.,  186. 
2  Redfield  on  Railways,  132.  This  right  is  based  upon 
the  just  and  equitable  rule  of  law  that  the  property  of  one 
man  shall  not  be  taken  to  pay  another  man's  debts,  and  \n 
recognized  in  all  civilised  countries. 

We  think  it  is  equally  well  settled  that  this  right  cannot 
be  impaired  or  extinguished  during  its  existence  by  the 
acts  or  interference  of  a  third  party,  but  will  follow  the 
goods  and  attach  to  them.  Hence,  it  is  held  that  the  seiz- 
ure of  such  goods  by  an  officer  under  l^al  process  in  favor 
of  some  other  creditor  does  not  destroy  the  right,  but  that 
the  vendor  may  follow  the  officer  and  retake  the  gcods. 
Ruskin  V,  Donovan,  13  Kas.,  251.  Greve  &  Co.  v,  Dun- 
ham, 14  N.  W.  Rep.,  130  (Iowa). 
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lo  the  case  of  CfNid  v.  Garret,  supra^  the  court  says: 
*' As  to  the  effect  of  the  levy  upon  the  goods  by  the  defend- 
ant Garret,  as  sheriff,  by  virtue  of  an  attachment  at  the 
suit  of  a  creditor  of  Holmes,  there  can  be  no  doubt  but 
that  tlie  plaintiff's  right  as  vendol'  is  not  divested  by  the 
levy  before  the  goods  came  into  the  possession  of  the  buyer. 
The  plaintiff  has  the  preference  over  the  l^al  process  of  a 
general  creditor,  although  but  for  the  suit  they  would  have 
fallen  uito  the  hands  of  the  vendee/'  In  support  of  which 
the  cxjurt  cites  the  following  cases:  Covell  v.  Hitchcock^  23 
Wend.,  Oil.  Buckley  v.  Fumess,  15  Wend.,  137.  Nnylor 
r.  Dmnivj  8  Pick.,  198.  Satoyer  v.  Joslin,  20  Ver.^  172. 
House  \\  Judson,  4  Dana,  11.      Cox  v,  BumSf  1  Iowa,  64. 

If  the  right  of  stoppage  continues  until  delivery  of  the 
goodij,  and  a  levy  thereon  does  not  divest  this  right,  it 
seem^  clear,  on  principle,  that  the  right  of  the  vendor  can- 
u<Jt  1k^  impaired  or  extinguished  by  the  garnishment  of  the 
cTarrier,  i'vr  the  process  of  garnishment  can  have  no  greater 
force  than  the  levying  upon  the  goods,  as  it  is  simply  one 
of  the  methods  of  reaching  the  property  of  the  debtor  ui 
the  ]Mii^«ession  of  a  third  party,  which  cannot  be  reached 
by  the  oixlinaiy  levy  and  seizure. 

The  ruling  of  the  district  court  l)eing,  in  our  opinion, 
<x»rrect,  t fie  judgment  is  affirmed. 

Judgment  affirmed. 
Thk  other  judges  concur. 


Geohgk  E.  Dorrington  et  al.,  appellees,  v.  John 
w.  minnick  et  al.,  appellants. 

L  Practice:  waivkb  op  exception.  If  a  defendant,  after  the 
overruling  of  a  demurrer,  answer  to  the  merits,  he  thereby  waives 
his  exception  to  the  mling  of  the  court  on  such  demurrer.  Har^ 
ml  V.  Gray,  10  Neb.,  186. 
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2.  Attachment:    affidavit:    not  necessaby  to  fully  set 

OUT  FACTS  CON8TITUTINO  THE  PLAINTIFF'S  CAUSE  OF  AC5TI0N. 

In  stating  '*  the  nature  of  the  plaintiff's  canse  of  action"  in  an 
affidavit  for  an  attachment,  it  is  not  necessary  to  state  the  facts 
constituting  the  cause  of  action ;  a  condensed  statement  of  the 
general  nature  of  the  claim  is  a  sufficient  compliance  with  the 
requirements  of  section  199  of  the  code  of  civil  procedure. 

3.  Bill  of  Ezoeptions :    affidavits.    Affidavits  used  qua  hear- 

ing in  the  district  court  must  he  preserved  by  a  bill  of  exertions 
in  order  to  be  considered  by  the  supreme  court  Aultman  v. 
Howe^  10  Neb.,  8. 

4.  Guaranty:    when  action  accrues.     When  an  affirmative 

contract  is  made  upon  sufficient  consideration  to  pay  a  debt  of 
^  the  promisee,  upon  the  failure  of  the  promisor  to  comply  with 

his  contract,  the  promisee  may  have  his  action  at  once  without 
proof  of  damnification.  Such  a  contract  distinguished  from  a 
contract  of  indemnity. 

6.    Fraud.    Facts  considered  and  HM  To  be  proof  of  fraudulent 
intent. 

Appeal  from  the  district  court  of  Richardson  county. 
Tried  below  before  Davidson,  J. 

Martin  &  CHlman,  for  appellants. 

Isham  Beams  and  E.  W,  ThomaSy  for  appellees. 

Reese,  J. 

This  is  an  equity  case,  brought  to  this  court  by  the  de- 
fendants on  an  appeal  frona  the  district  court  of  Richardson 
county.  The  uncontroverted  facts  of  the  case  are  as  fol- 
lows: 

On  and  prior  to  the  sixth  day  of  March,  1882,  the  plain- 
tiffs, George  E.  Dorrington  and  William  E.  Dorrington, 
were  engaged  in  the  merchandising  business  in  Falls  City, 
under  the  firm  name  of  Dorrington  Brothers,  with  a  stock 
of  goods  claimed  by  them  to  be  of  the  value  of  $6,143.61, 
and  on  which  there  was  an  indebtedness  of  $4,767.90. 

On  that  day,  W.  E.  Dorrington  sold  his  interest  in  the 
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business  to  the  defendaut  John  W.  Minnick  for  $3,071.80, 
said  Minnick  assuming  the  payment  of  one-half  the  in- 
debtedness of  the  firm  and  paying  to  W.  E.  Dorrington  the 
remainder  of  the  purchase  price,  to-wit,  $687.  The  plain- 
tiff George  E.  Dorrington  and  the  defendant  Minnick  then 
formed  a  copartnership  under  the  firm  name  of  Dorrington 
&  Minnick,  and  continued  the  business  under  that  name 
until  about  the  twenty-second  day  of  April,  1882,  when 
George  E.  Dorrington  sold  his  interest  in  the  business  to 
Minnick,  Minnick  assuming  the  payment  of  all  the  debts 
of  the  old  firm  of  Dorrington  Brothers  and  of  the  firm  of 
Dorrington  &  Minnick.  Minnick  continued  in  business 
until  about  the  eighth  day  of  May,  1882,  when  he  sold  the 
stock  of  goods  to  the  defendants  Collins  &  Brannin  for  the 
sum  of  $4,000,  $1,000  of  which  was  paid  in  cash,  and 
$3,0fl!0  in  three  notes  of  $1,000  each,  payable  to  the  wife 
of  Minnick.  Thereupon  Collins  &  Brannin  took  posses- 
sion of  the  store  and  goods.  On  the  tenth  day  of  May, 
1882,  the  plaintiffs  commenced  this  action,  and  in  theii 
petition  alleged  the  foregoing  facts,  setting  out  the  namee 
of  the  creditors,  alleging  that  Minnick  undertook  and 
agreed  to  pay  all  of  said  indebtedness,  that  Minnick  thereby 
became  the  principal  debtor,  that  by  operation  of  law  the 
plaintiff  became  his  surety  lor  the  payment  thereof.  That 
a  part  of  said  indebtedness  had  been  paid  by  Minnick,  and 
Dorrington  &  Minnick,  but  that  $2,425.50  of  said  indebt- 
edness remained  unpaid,  that  Minnick  had  received  the 
possession  of  said  goods  charged  with  the  payment  of  said 
indebtedness,  the  goods  to  be  sold  by  Minnick  in  the  usual 
course  of  trade,  and  the  proceeds  to  be  applied  as  fast  as 
received,  first,  to  the  payment  of  the  debts  of  Dorrington 
Brothers,  and  secondly,  to  the  debts  of  Dorrington  &  Min- 
nick. That  the  defendants,  Minnick  and  Collins  &  Bran- 
nin, on  the  eighth  day  of  May,  1882,  did  confederate  and 
combine  together  to  hinder,  delay,  and  defraud  said  cred- 
itors and  the  plaintifis,  and  that  the  pretehded  sale  and 
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transfer  of  the  stock  of  goods  to  Collins  &  Brannin  was 
fraudulent  and  void  as  against  said  creditors  and  the  plain- 
tiflfe.  The  creditors  were  all  made  parties  defendant,  and 
the  plaintifls  pray  that  an  accounting  may  be  had,  the  sale 
to  Collins  &  Brannin  be  declared  void,  the  amount  due  the 
creditors  ascertained,  judgment  rendered  for  plaintifife  for 
the  amount  thus  found  due,  and  that  all  parties  be  restored 
to  their  original  rights.  At  the  same  time  the  plaintifls 
filed  an  affidavit  for  an  order  of  attachment,  as  against 
Minnick,  alleging  as  ground  therefor  the  fraudulent  dis- 
posal of  his  property.  An  order  of  attachment  was  issued 
and  the  stock  of  goods  levied  upon. 

The  defendants,  Minnick  and  Collins  &  Brannin,  a{>- 
peared,  and  each  demurred  to  the  petition.  The  demurrers 
were  overruled,  and  the  ruling  of  the  court  on  these  de- 
murrers is  now  assigned  for  error.  The  defendants,  after 
the  overruling  of  the  demurrers,  answered  to  the  merits, 
and  thereby  waived  this  exception,  MilU  v.  Miller,  2  Keb., 
308.  Pottinger  v.  Garrison,  3  Neb.,  223.  Harral  v.  Gray. 
10  Neb.,  188 

The  defendant,  Minnick,  also  filed  his  motion  to  dis- 
charge the  attachment,  alleging  two  reasons  therefor — 1st, 
'^Because  the  facts  stated  in  said  plaintiff's  affidavit  are 
not  sufficient  tqj  ustify  the  issuance  of  the  writ;"  and  2d, 
"  Because  the  statements  of  fact  in  said  affidavit  are  not 
true  but  are  wholly  false."  Defendant  insists  that  tlie 
nature  of  the  plaintiffs'  claim  is  not  sufficiently  stated  id 
the  affidavit  for  attachment,  that  it  is  ambiguous  and  un- 
certain. Before  an  order  of  attachment  can  be  issued  the 
statute  (civil  code,  §  191)  requires  an  affidavit  to  be  filed 
showing,  among  other  things,  "the  nature  of  the  plaintiff's 
claim."  The  affidavit  in  this  case  states  the  nature  of 
j)laintiffs'  claim  to  be  for  "the  sum  of  $2,425.58,  now  due 
and  payable  to  the  plaintiffs  from  the  said  defendant  for 
breach  of  contract  to  pay  indebtedness  of  the  partnership 
firm  of  Dorrington  Brothers,  plaintifts  herein,  which  in- 
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debtedness  said  Minnick  had  assumed  and  promised  to 
pay."     This  is  a  sufficient  compliance  with  the  statute. 

The  second  reason  alleged  in  the  motion  we  cannot  con- 
sider, for  the  reason  that  none  of  the  proofe  taken  by  affi- 
davits in  support  of  or  against  the  motion  are  preserved  in 
the  record.  There  are  copies  of  affidavits  attached  to  the 
record,  which  we  presume  were  filed  by  the  defendant  in 
support  of  his  motion,  but  none  purporting  to  have  been 
filed  by  the  plaintiff.  There  is  no  bill  of  exceptions  show- 
ing for  what  purpose  those  affidavits  were  filed,  nor  whether 
any  others  were  filed.  It  is  well  settled  by  this  court  that 
such  affidavits  can  only  be  made  a  part  of  the  record  by 
being  embodied  in  a  bill  of  exceptions.  Oliver  v.  Sheeley, 
11  Neb.,  622.     AvMrmn  v.  Hmce,  10  Neb.,  10. 

ThQ  defendants  Collins  &  Brennin  answered  denying 
each  and  ^very  allegation  contained  in  the  petition.  The 
defendant  Minnick  answered,  admitting  the  purchase  of 
the  goods  from  the  plaintiffs,  but  denying  any  lien  or  res- 
ervation of  title  in  their  favor,  .or  that  the  proceeds  coming 
from  the  sale  of  the  goods  were  to  be  applied  to  the  pay- 
ment of  their  indebtedness,  and  ailing  that  in  the  sale  of 
the  goods  by  the  plainti^  to  him  the  plaintiffs  fraudulently 
represented  the  property  to  be  worth  about  $2,000  more 
than  it  was  in  fact  worth.  The  plaintiff  knew  him  to  be 
without  experience  or  knowledge  with  reference  to  the  value 
or  marketable  quality  of  the  goods;  that  he  bought  them 
of  the  plaintiffs  at  the  original  cost,  the  price  to  be  taken 
from  the  cost  mark  on  the  goods;  that  the  plaintiffs  repre- 
sented the  goods  to  be  of  good  merchantable  quality;  that 
they  were  of  the  cash  value  of  $6,143.60,  when  in  fact  they 
were  not  worth  over  $4,000,  and  were  not  of  such  quality 
as  to  be  adapted  to  the  market;  that  the  defendant  relied 
upon  the  representations  so  made  by  the  plaintiffs,  and,  so 
relying,  purchased  the  goods. 

It  will  be  observed  that  the  defendant  does  not  seek  to 
rescind  the  contract,  nor  does  he  present  any  counter-claim 
26 
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or  set-off.  He  asks  no  relief  from  the  contract,  and  alleges 
no  damages. 

The  plaintifls,  for  reply  to  Minnick's  answer,  deny  the 
facts  allied,  and  say  the  answer  states  no  facts  which  con- 
stitute a  defense.  The  cause  was  tried  to  the  court,  and 
resulted  in  a  general  finding  for  the  plaintiff,  and  that 
there  is  due  plaintiffs  the  sum  of  $2,582,  that  the  sale  from 
Minnick  to  Collins  and  Brannin  was  fraudulent,  that  Min- 
nick was  heavily  in  debt,  and  that  Collins  and  Brannin 
had  sufficient  notice  of  the  &cts  showing  fraudulent  inteot 
on  the  part  of  Minnick  to  put  them  on  inquiry,  which  in- 
quiry, if  reasonably  pursued,  would  have  disclosed  to  them 
such  fraudulent  intent,  and  rendered  judgment  in  favor  of 
the  plaintiffs  and  against  the  defendant  Minnick  for  the 
amount  found  due;  that  the  sale  be  set  aside,  the  property 
sold,  the  proceeds  applied  to  the  satisfaction  of  the  judg- 
ment, and  that  the  defendant  Minnick  be  allowed  to  pay 
the  amounts  found  due  to  the  creditors  pro  rata  in  satisfac- 
tion of  the  judgment. 

The  defendant  insists  that  the  finding  and  decree  of  the 
district  court  should  be  reversed,  and  the  cause  dismissed 
as  to  Collins  and  Brannin.  As  we  view  the  case,  the  r^- 
sons  insisted  upon  may  be  stated  briefly  as  follows:  1st, 
Tne  plaintifls'  petition  and  the  facts  proved  do  not  show 
that  the  plaintifls  are  entitled  to  any  relief.  2d,  The  proo& 
do  not  show  any  fraudulent  intent  either  upon  the  part  of 
Minnick  or  Collins  and  Brannin.  As  to  the  first  propo- 
sition, we  think  the  petition  staJtes  a  cause  of  action,  and 
that  if  the  facts  allied  therein  are  true,  the  plaintifls  would 
be  entitled  to  the  relief  prayed  for  and  given  by  the  trial 
court.  It  is  alleged  in  the  petition  that  the  contract  of 
Minnick  was  a  direct  agreement  on  his  part  to .  pay  the 
debts  of  the  firm  of  Dorrington  Brothers,  and  that  he  has 
failed  to  do  so.  A  copy  of  the  written  contract  is  alleged 
to  be  attached  to  the  petition  as  an  exhibit,  and  we  find 
the  same  contract  referred  to  in  the  evidence  as  introduced. 
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but  we  fail  to  find  any  such  contract  in  the  record  of  the 
case,  either  as  an  exhibit  to  the  petition  or  in  the  evidence 
adduced  on  the  trial ;  and  as  the  appellant  has  failed  to 
cause  a  copy  to  be  embodied  in  the  record,  we  conclude  it 
is  as  alleged  in  plain tifis'  petition. 

In  the  case  of  Wilam  v.  StUweU,  9  Ohio  State,  470,  it 
is  said:  "The  doctrine  seems  to  be  now  well  established  by 
a  current  of  decisions  both  in  this  country  and  in  England 
that  if  there  be  a  contract  to  indemnify  simply,  and  noth- 
ing more,  then  damage^'must  be  shown  before  the  party  in- 
demnified is  entitled  to  recover;  but  if  there  be  an  affinu- 
ative  contract  to  do  a  certain  act,  or  to  pay  a  certain  sum 
or  sums  of  money,  then  it  is  no  defense  to  say  that  the 
plaintiff  has  not  been  damnified ;  and  that  the  measure  of 
damages  in  such  case  is  the  amount  agreed  to  be  paid,  or 
the  proper  expense  of  doing  the  act  agreed  to  be  done." 
Aiid  the  cases  o(  Post  v.  Jackson,  17  Johns.,  239;  S.  C. 
in  error  lb.,  479;  Mann  v.  ExforcVs  Ex^rs,  15  ,Wend., 
502 ;  Ec  parte  Negys,  7  Wend.,  499 ;  Loosemore  v.  Rad- 
ford, 9  Mees.  &  W.,  657 ;  Lathrop  v.  Atwood,  21  Conn., 
117,  are  cited  by  the  court  in  support  of  its  decision. 
Such  being  the  law,  it  is  clear  that  it  was  not  necessary  for 
the  plaintifls  to  pay  the  creditors  before  bringing  this  action. 

As  to  the  second  proposition,  we  are  not  so  free  fi-om 
doubt;  but  from  a  careful  examination  of  the  evidence,  we 
think  the  finding  and  judgment  of  the  district  court  should 
be  sustained.  It  is  true  the  testimony  is  conflicting;  but 
'  in  view  of  all  the  circumstances,  we  think  the  decision  of 
the  court  is  correct. 

The  testimony  in  the  case  is  quite  voluminous,  and  can- 
not be  given  in  this  opinion,  but  we  think  it  may  be  fairly 
summarized  as  follows:  Prior  to  the  sale  by  Minnick  to 
Collins  &  Bmnnin,  Brannin  was  doing  business  in  the 
same  city  as  a  general  merchant;  Collins  was,  for  the  time, 
out  of  business;  Minnick  y^as  deeply  involved  in  debt, 
$1,800  of  which  he  claims  was  due  to  his  wife.     For  about 
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a  week  prior  to  the  sale,  Collins  was  in  the  store  clerking 
for  Minnick,  and  another  clerk  was  discharged.     Both 
Collins  and  Brannin  knew  of  M innick's  embarrassment, 
and  that  he  would  have  to  sell,  for  Minnick  testifies  he  so 
informed  them.     But  they  claim  they  did  not  know  the 
amount  of  his  indebtedness.     On  the  day  of  the  sale  some 
of  Minnick's  creditors  were  at  his  store  demanding  their 
money.     Minnick  went  to  Brannin^s  store,  and  there  the 
trade  was  made.     From  there  they  went  to  the  office  of  an 
attorney,  and  Collins  and  Brannin  paid  Minnick  $1,000 
by  a  check  on  the  bank,  and  executed  three  notes  for  $1,000 
each,  due  in  six,  twelve,  and  eighteen  months,  payable  to 
Minnick's  wife;  whereupon  Collins  &  Brannin  were  placed 
in  possession  of  the  store,  which,  during  the  time,  had  been 
under  the  charge  of  Minnick's  clerk.     It  is  claimed  by 
Minnick,  Collins,  Brannin,  and  the  attorney  who  wrote 
the  notes  that  the  writing  of  the  name  of  Miranda  Minnick 
as  payee  of  the  notes  was  not  intended,  or  rather,  that  the 
attorney,  having  been  some  months  before  counseled  as  to 
the  rights  of  Mrs.  Minnick,  inadvertently  wrote  her  name 
in  the  notes,  and  the  mistake  was  not  discovered  by  either 
of  the  other  parties.     Collins  and  Brannin  would  hardly 
have  executed  notes  amounting  to  $3,000  without  knowing 
their  contents  either  by  reading  or  hearing  them  read.    If 
their  version  is  true,  it  shows  a  degree  of  carelessness  hard- 
ly consistent  with  the  idea  of  a  boruxfide  transaction. 

It  is  a  well  settled  rule  of  law.  that  a  proof  of  fraudu- 
lent intent  on  the  part  of  the  purchaser  is  not  necessary  If 
it  be  shown  that  he  knew  of  the  fraudulent  intent  of  the 
seller,  or  had  notice  of  such  facts  as  would  have  put  a  man 
of  ordinary  prudence  upon  inquiry,  which,  made  witii 
ordinary  diligence,  would  have  led  to  a  knowledge  of  the 
fraudulent  purpose  or  intent  of  the  seller.  Jones  v.  Heth- 
erington^  45  Iowa,  682.  And  we  think  the  facts  then 
known  by  Collins  &  Brannin  were  sufficient  to  have  nut 
them  upon  inquiry. 
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Substantial  justice  having  been  done  in  the  case  the 
judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 
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James  Dolen,  plaintiff  in  error,  v.  The  State  of 

Nebraska,  defendant  in  error.  Jg  131 

1.  Affidavits  in  support  of  a  motion  for  a  new  trial  which  are  not 
embodied  in  the  bill  of  exceptions,  will  not  be  considered  by 
the  supreme  court 

3.  Motion  for  New  Trial.  The  supreme  court  will  not  con- 
sider questions  occnrriug  on  the  trial  of  a  cause  that  have  not 
been  presented  to  the  trial  court  by  a  motion  for  a  new  trial. 

Error  to  the  district  court  for  Gage  county.  Tried 
below  before  Weaver,  J. 

Colby  &  Hazletty  for  plaintiff  in  error. 

Isaao  Powers,  Jr.,  Attorney  General,  for  defendant  in 
error. 

Reese,  J. 

At  the  April  term,  1882,  of  the  district  court  of  Gage 
county  an  indictment  was  found  against  the  plaintiff  in 
error,  who  was  a  saloon  keeper  in  Beatrice,  charging  him 
with  unlawfully  keeping  the  windows  and  doors  of  his 
place  of  business  obstructed  by  a  certain  article  known  as 
ground  glass.  [Comp.  Stat.,  §  29,  chap.  50.]  To  this  in- 
dictment the  plaintiff  in  error  plead  "not  guilty,"  and 
upon  trial  to  a  jury  a  verdict  of  guilty  was  rendered. 
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A  motion  for  a  new  trial  was  made  and  overruled,  and 
a  judgment  entered  fining  the  plaintiff  in  error  twenty- 
five  dollars.  The  case  is  brought  into  this  court  by  peti- 
tiou  in  error. 

The  motion  for  a  new  trial  is  based  solely  on  the  ground 
of  misconduct  of  the  district  attorney  in  directing  the  clerk 
of  the  court  to  call  a  certain  juror  (of  the  r^ular  panel) 
while  the  jury  was  being  impaneled.  We  find  attached  to 
the  transcript  the  affidavit  of  a  member  of  the  bar  of  said 
rounty  supporting  said  motion,  and  the  affidavits  of  the 
district  attorney  and  the  clerk  of  the  court  fully  disproving 
said  charge.  So  that  were  the  question  submitted  to  this 
<^ourt  we  would  have  to  decide  that  the  motion  for  a  new 
trial  was  properly  overruled.  But  there  is  nothing  to 
show  that  these  affidavits  were  ever  submitted  to  the  trial 
<*ourt,  as  they  are  not  embodied  in  the  bill  of  exceptions 
and  cannot  be  considered  here.  Ray  v.  Mason^  6  Neb., 
101.  OredU  Fonder  v.  Rogers,  8  Neb.,  34.  AuUman  r. 
Howe,  10  Neb.,  8.     Oliver  v.  Sh^eley,  11  Neb.,  521. 

Other  objections  are  urged  by  the  plaintiff  in  error  in 
his  brief,  but  as  none  of  them  were  presented  to  the  trial 
court  they  cannot  be  considered  here.  Birdmll  v.  Carter, 
11  Neb.,  143. 

We  have  examined  the  case  with  care  and  find  the  ver- 
dict of  the  jury  fully  sustained  by  the  evidence.  The 
judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 
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William  Coleman,  plaintiff  in  ekror,  v.  Alexan- 
der RlRIE,  DEFENDANT  IN  ERROR. 

Practice.  This  case  presents  no  question  of  law,  and  turning  on  a 
question  of  fact  upon  which  there  was  couflicting  testimony,  the 
verdict  and  judgment  will  not  be  disturbed. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Pound,  J. 

Smith  &  Beeson,  for  plaintifiF  in  error. 

A.  W.  Field,  for  defendant  in  error. 

Cobb,  Ch.  J. 

This  action  was  brought  in  the  court  below  by  the  de- 
fendant in  error  against  the  plaintiff  in  error  for  the  al- 
leged want  of  proper  care  of  a  certain  mule  .belonging  to 
the  defendant  in  error,  hired  to  and  used  by  the  plaintiff 
in  error,  by  which  alleged  carelessness  and  negligence  the 
said  mule  became  involved  in  a  sudden  rise  of  Salt  creek, 
and  being  blind  was  unable  to  extricate  himself  and  was 
drowned. 

There  is  considerable  evidence  tending  to  prove  the 
hiring  of  the  said  mule;  its  use  by  the  plaintiff  in  error 
for  a  time;  its  being  turned  by  him  into  a  pasture  partly 
inclosed  by  Salt  creek,  and  also  tending  to  prove  that  the 
turning  of  such  an  animal  into  that  pasture  at  that  time 
was  an  act  of  carelessness  and  negligence.  There  is  also 
some  testimony  tending  to  prove  that  the  bailment  on  the 
part  of  the  said  plaintiff  in  error  of  the  mule  in  question 
had  terminated ;  and  that  its  loss  was  occasioned  by  the 
contributory  negligence  of  the  defendant  in  error  in  not 
taking  the  mule  away  and  placing  it  in  a  secure  pasture. 
All  of  this  evidence  was  received  without  objection  on 
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either  part,  and  was  fairly  submitted  to  the  jury  by  in- 
struotions  on  the  part  of  the  court  mutually  agreed  upon 
by  the  parties. 

While  the  jury  would  probably  have  been  justified  in 
reaching  a  conclusion  adverse  to  that  which  they  did  reach, 
yet  we  cannot  say  that  their  conclusion  is  unsustained  by 
the  evidence,  it  being  a  case  quite  evenly  balanced  as  be- 
tween the  two  parties. 

There  is  no  question  of  law  involved,  nor  any  reason 
which  would  justify  this  court  in  disturbing  the  verdict 
and  judgment.     The  judgment  is  therefore  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 


Selden  N.  Merriam,  plaintiff  in  error,  v.  The 
County  of  Otoe,  etc.,  defendant  in  error. 

1.  Taxes :    void  salb  :    liability  of  county.    Under  the  pro> 

visions  of  section  71  of  the  revenue  law  (Gen.  Stat.,  924)|  it  is 
only  when  by  snch  mistakes  or  wrongfVil  acts  of  the  tieasnrcr 
or  other  officer  as  are  not  matter  of  reoord  nor  >vhich  are  partici- 
pated in  by  the  purchaser,  land  has  been  sold  contrary  to  the 
provisions  of  said  act,  that  the  county  is  to  save  the  purchaser 
harmless. 

2.    :  TITLE  OF  pubchasbb:   statutb  of  limitations.    The 

title  acquired  by  a  purchaser  at  tax  sale  might  be  said  to  fai) 
when  it  should  be  pronounced  invalid  by  the  judgment  or  decree 
of  a  court  of  competent  jurisdiction  over  the  subject  matttf. 
Peel  V.  O'Brien,  5  Neb.,  360.  And  when, such  title  has  &iled  by 
reason  of  the  land  having  been  sold  contrary  to  the  provisions 
of  the  revenue  law,  "  by  mistake  or  wrongftil  act  of  the  trei»- 
urer  or  other  officer,''  it  is  tlien  that  the  statute  of  limitatioiiB 
commences  to  run  against  the  purchaser  and  in  favor  of  the 
county. 
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Error  to  the  district  court  for  Otoe  county.  Heard 
below  before  Pound,  J. 

Oovell  &  Bansom,  for  plaintiff  in  error,  cited :  Scott  t). 
Tyler,  14  Baird,  202.  Aberdeen  v.  Blackmar,  6  Hill,  324 
Campbell  v.  Jones,  4  Wend.,  306. 

Watson  &  Wodehouse,  for  defendant  in  error. 
Cobb,  Ch.  J. 

Plaintiff  brought  his  action  in  the  court  below  under  the 
provisions  of  section  71  of  the  old  revenue  law  (Gen.  Stat, 
924).  His  petition  contains  two  causes  of  action,  in  each 
of  which  he  alleges  the  purchase  by  him  from  the  county 
treasurer  of  Otoe  county  in  his  official  capacity  on  the  4th 
day  of  January,  1878,  of  different  and  specified  tracts  of 
land  situate  in  said  county  for  delinquent  taxes  of  1876, 
and  the  payment  to  him  of  the  taxes  on  said  tracts  of  land 
for  the  several  years  therein  specified ;  that  said  lands  were 
in  each  case  wrongfully  sold  to  said  plaintiff  for  the  non- 
payment of  the  taxes  aforesaid,  and  were  sold  contrary  to 
the  provisions  of  tlie  revenue  law  of  this  state  then  in 
force,  because  a  part  of  the  said  taxes  for  which  said  lands 
were  sold  was  a  land  road  taxj  so  calle<l,  levied  by  the 
county  commissioners  upon  said  lands  at  the  rate  of  four 
dollars  upon  each  quarter  section,  without  re^rd'to  valu- 
ation or  assessment;  that  in  the  one  case,  one  John  Warden 
was  the  owner  and  occupant  of  said  tract  of  land  at  the 
time  of  the  sale  and  the  several  levies  and  other  proceed- 
ings therein  involved,  and  to  whom  the  said  lands  were, 
for  each  of  the  years  involved,  assessed,  and  that  he,  the 
said  John  Warden,  had  at  all  times  and  was  the  owner  of 
sufficient  personal  property  upon  said  land  out  of  which 
the  said  taxes  could  have  been  collected  by  the  seizure  and 
sale  thereof  by  the  then  treasurer  of  said  county ;  that  the 
county  treasurer  of  said  county  did  not  give  the  notice  of 
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the  public  sale  of  said  lands  as  required  by  law;  that  the 
said  treasurer  did  not  make  a  return  to  the  clerk  of  said 
county  on  or  before  the  first  Monday  following  the  sale  of 
peal  property  in  said  county  for  non-payment  of  taxes  for 
the  years  1876  and  1877,  did  not  deposit  with  the  county 
clerk  a  copy  of  the  notice  of  sale,  etc.,  with  a  certificate 
showing  that  said  property  was  not  sold  for  want  of  bid- 
ders ;  tliat.the  assessors  for  the  said  years  did  not  take  and 
subscribe  the  oath  required  by  law,*and  did  not  make  a 
return  of  such  assessment  to  the  county  clerk  with  the  oath 
attached  thereto;  that  on  the  27th  day  of  October,  1879, 
the  said  John  Warden  commenced  an  action  in  the  said 
court  against  said  plaintiff  and  Nathan  L.  Simpson,  count)' 
treasurer  of  said  county,  for  the  purpose  of  having  the  said 
court  by  decree  declare  said  taxes  illegal  and  void  because 
of  the  errors  and  omissions  of  the  said  officers  aforesaid, 
and*  restrain  the  issuing  of  a  tax  deed  on  said  pretended  sale, 
and  to  cancel  and  set  aside  said  sale;  that  such  proceedings 
were  had  in  the  said  action,  that  at  the  December  term, 
1879,  of  said  court  a  decree  was  therein  entered  declaring 
the  said  sale  void  for  the  reasons  aforesaid,  and  canceling 
said  sale  and  tax  certificates  and  taxes,  and  the  title  of  tlie 
said  John  Warden  in  and  to  the  said  lands  quieted;  that 
in  the  other  case,  one  John  Dunbar  was,  and  for  and  dur- 
ing all  the  time  involved,  had  been  the  owner  and  occu- 
pant of  said  land ;  that  at  all  times  the  said  John  Dunbar 
had  and  owned  on  said  land  sufficient  personal  property 
out  of  which  the  said  taxes  could  have  been  made  by  dis- 
traint and  sale  in  the  manner  required  by  law;  nor  did 
the  treasurer  offer  said  land  at  public  sale,  and  make  re- 
turn that  said  land  had  been  offered  for  sale  and  not  sold 
for  want  of  bidders;  that  said  treasurer  did  not  return  said 
laud  to  the  county  clerk^s  office  after  the  pretended  sale  to 
plaintiff;  that  the  said  land  was  not  advertised  for  sale  in 
the  manner  required  by  law,  nor  was  any  proof  thereof 
filed  in  the  county  clerk^s  office  that  said  land  was  not  sold 
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to  the  person  who  would  pay  said  taxes  for  the  least  quan- 
tity; said  land  was  not  sold  for  all  the  taxes  due,  delinquetit, 
and  unpaid  at  the  time  of  the  sale ;  there  was  no  oath  at- 
tached to  tlie  assessment  rolls  by  the  assessr^rs  of  the  [vre- 
cincts  whi^rein  said  property  is  situated  for  said  years;  that 
the  said  a?%ses8ors  did  not  take  and  subscribe  the  oath  re- 
quire<l  by  law;  the  county  commissioners  of  ^id  couury, 
on  the  3d  day  of  July,  1876,  pretended  to  levy  a  land  road 
lax  of  four  dollars  on  each  160  acres  of  said  land ;  that  on 
the  27th  d:iy  of  August,  1879,  the  said  John  Diiifliar  com- 
nicna^^l  an  action  in  the  said  court,  wherein  said  Dunbar 
was  plaintiff  and  this  plaintiff  and  said  Simpson,  a;^  treas- 
urer of  sajd  county  of  Otoe,  werq  defendants — ^the  object  of 
said  suit  was  to  obtain  a  decree  of  said  court,  canceling  and 
setting  aeide  said  sale,  and  declaring  the  same  illegal  and 
void,  and  quieting  the  title  to  said  land  in  tlie  said  John 
DuobaPj  etc.,  and  to  obtain  an  injunction  restraining  the 
said  Simpson,  as  such  treasurer,  from  issuing  a  deed  to  the 
plaintiff  on  the  said  sale;  that  upon  a  proper  application, 
the  &aid  last  mentioned  suit  was  removed  to  th^  cinniit 
court  of  the  United  States  for  the  proper  district;  tliat  such 
proeeetlings  were  had  in  daid  last  mentioned  court;  that  on 
the  7th  day  of  May,  1881,  a  decree  was  rendered  In  said 
cause,  setting  aside  said  sale  of  said  land  for  said  taxes,  and 
dailaring  the  same  illegal  and  void;  setting  aside  saitl  r^er- 
tificates,  and  declaring  them  illegal,  except  tliat  the  court 
rctaineti  said  cause  for  an  accounting  of  lln*  amount  due 
the  plaintiff,  Selden  N.  Merriam,  for  legal  taxes  and  in- 
terest at  13  per  cent  per  annum,  and  awarded  said  Merri- 
am a  claim  and  lien  therefor  on  said  land  to  the  extent  and 
amount  of  $1,223.13,  and  thereupon  said  court  by  its  de- 
cree set  aside  the  said  taxes,  tax  sales,  and  tax  certiticatcs, 
and  onlered  the  said  John  Dunbar  to  pay  into  court  the 
said  sum  of  money  for  the  use  of  plaintiff,  and  in  default 
of  sucli  i>uyment,  ordered  the  said  lands  to  be  sold  to  pay 
the  said  sum  with  interest,  and  also  declared  the  Haid  :?aie 
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to  have  been  made  contrary  to  the  provisions  of  the  rev- 
enue laws.  ,  Plaintiff  further  allied,  that  because  of  the 
levy  of  the  land  road  tax  aforesaid,  because  of  the  failure 
of  the  assessors  to  attach  the  proper  oaths  to  their  assess- 
ment rolls  in  the  precincts  where  the  lands  are  situated, 
because  of  the  failure  of  the  treasurer  of  said  county  to  give 
the  proper  notice  of  the  sale  of  lands  for  taxes  of  the  year 
1870,  because  of  the  failure  of  the  treasurer  to  make  the 
proper  return  that  the  said  lands  had  been  offered  at  pub- 
lic sale  add  not  sold  for  the  want  of  bidders,  and  because 
there  was  no  attempt  made  by  the  county  treasurer  to  col- 
lect said  taxes  out  of  the  personal  property  of  the  said  John 
Dunbar,  the  said  sale  was  illegal,  and  was  made  by  the 
wrongful  acts  of  the  revenue  officers  above  mentioned; 
that  by  reason  of  the  facts  above  set  forth,  said  land  was 
wrongfully  sold  to  plaintiff,  and  that  had  said  land  been 
rightfully  sold  to  plaintiff,  he  would  have  been  entitled  on 
the  7  th  day  of  May,  1881,  the  date  on  which  said  decree 
was  rendered  in  said  circuit  court,  to  the  full  sura  of  $1,- 
907.26,  exclusive  of  what  was  due  him  for  the  sum  of 
$264.95  paid  for  taxes  of  1870;  and  plaintiff  all^es^  that 
because  the  said  land  had  been  sold  as  aforesaid,  and  be- 
cause of  the  wrongful  acts  aforesaid,  he  received  only  the 
said  sum  of  $1,223.13,  losing  thereby  the  said  sum  of 
$679.13,  and  also  the  amount  of  money  which  he  paid  for 
the  taxes  of  1870;  that  said  tax  of  1870  had  been  paid 
by  the  said  John  Dunbar  long  prior  to  the  date  of  the  sale 
to  the  plaintiff,  and  that  the  treasurer  omitted  to  so  mark 
the  same  on  the  tax  list,  and  that  by  reason  thereof,  the 
same  was  again  collected  of  plaintiff,  amounting  to  the  sum 
of  $264.95;  and  had  it  not  been  that  said  tax  had  been  so 
paid,  plaintiff  would,  on  the  7th  day  of  May,  1881,  have 
been  entitled  to  the  further  sum  of  $617.11,  when  in  fact 
he  received  nothing  therefor;  that  because  the  said  tax  of 
1870  had  previously  been  paid  by  said  John  Dunbar,  and 
l)ecaui?e  of  the  wrongful  act  of  the  treasurer  in  collecting 
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them  again  of  plaintiff,  plaintiff  lost  the  said  sum  of 
$617.11;  that  had  said  land  been  rightfully  sold  for  said 
taxes,  and  had  it  not  been  for  the  facts  above  stated,  plains 
tiff  would  have  been  entitled,  on  the  7th  day  of  May,  1881, 
to  $1,296  more  money  than  he  actually  received  ;•  that  he 
still  owns  and  holds  said  certificates  and  tax  receipts,  and 
that  by  reason  of  the  facts  aforesaid,  the  defendant  has  be- 
conte  indebted  to  the  plaintiff  in  the  said  sum  of  $1,296.24, 
which  he  demands  with  interest  as  therein  specified.  The 
<lefendant  demurred  generally  to  both  causes  of  action, 
which  demurrer  was  sustained  by  the  court.  The  plaintiff 
standing  by  his  petition,  the  court  rendered  final  judgment 
against  him;  and  he  brings  the  cause  to  this  court  on 
error. 

The  section  of  the  statute  under  which  this  action  was 
brought  is  as  follows: 

"Sec.  71.  When  by  mistake  or  wrongful  act  of  the 
treasurer  or  other  officer,  land  has  been  sold  contrary  to 
the  provisions  of  this  act,  the  county  is  to  save  the  pur- 
chaser harmless  by  paying  him  the  amount  of  principal 
and  interest  to  which  he  would  have  been  entitled  had  the 
land  been  rightfully  sold ;  and  the  treasurer  or  other  offi- 
cer and  their  sureties  shall  be  liable  for  the  amount  on 
their  bonds  to  the  county,  or  the  purchaser  may  recover 
the  amount  directly  from  the  treasurer  or  other  officer 
making  such  mistake  or  error."     Gen.  Stat.,  924. 

Parties  dealing  with  a  county,  or  other  municipal  cor- 
poration, are  under  a  peculiar  obligation  to  act  with  fair- 
ness and  in  good  faith,  as  such  corporation  can  only  act 
through  its  records  and  other  instrumentalities  given  it 
by  law.  Such  persons  are  bound  to  take  notice  of  such 
recoixJs,  not  only  of  what  they  show,  but  also,  if  such  be 
the  case,  of  their  failure  to  show,  matters  material  to  the 
business  in  hand.  It  was  then  the  duty  of  the  plaintiff, 
before  buying  the  lands  in  question  at  private  tax  sale,  to 
examine  the  record  and  gee  for  what  taxes  they^were  being 
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sold.  If  he  Delected  this  duty,  or  knowingly  co-operated 
with  the  county  treasurer  in  a  sale  and  purchase  of  the 
land  for  a  tax  unauthorized  by  law,  he  cannot  call  upon 
the  county  to  save  him  harmless  from  the  effect  of  such 
imprudence.  So,  also,  in  r^ard  to  the  notice  of  sale,  had 
the  plaintiff  been  buying  at  public  sale  it  would  have  been 
his  duty,  as  the  law  then  stood,  to  have  seen  to  it  that  the 
notice  of  the  time  and  place  of  such  sale  had  been  properly 
published,  and  the  proof  of  such  publication  nied  in  the 
county  clerk's  office;  and,  as  he  was  buying  at  private  sale, 
the  power  to  make  which  depended  upon  that  of  its  having 
been  previously  offered  at  public  sale  in  the  manner  pro- 
vided by  law,  and  not  sold  for  the  want  of  bidders,  it  was 
his  duty  to  see  that  the  record  not  only  contained  proof  of 
publication  of  a  proper  notice  of  public  sale,  but  also  that 
the  land  had  been  offered  at  such  public  sale  and  not  sold 
for  want  of  bidders.  But  if  the  purchaser,  the  most  active 
and  interested  participant  in  the  purchase  and  sale,  diose 
to^n^lect  these  duties,  the  county,  which  was  scarcely  pres- 
ent at  all,  cannot  be  held  to  insure  him  from  the  loss  which 
always  does  and  probably  is  generally  intended  to  follow 
an  investment  made  with  such  apparent  imprudence. 

In  r^ard  to  the  failure  of  the  assesssor  to  take,  sub- 
scribe and  attach  to  the  assessment  roll  the  oath  pre- 
scribed by  section  12  of  the  old  revenue  law,  it  is  only 
necessary  to  say  that  if  such  failure  can  be  held  to  be  such 
a  "  mistake  or  wrongful  act  of  the  treasurer  or  other  offi- 
cer" as  would  deprive  the  purchaser  at  tax  sale  of  any 
right  "to  which  he  would  have  been  entitled  had  the  land 
been  rightfully  sold,"  then,  as  the  presence  or  absence  of 
such  oath  is  a  matter  of  i*ecord,  the  purchaser  must  act 
upon  it  at  his  peril.  As  to  any  objection  that  might  exist 
to  the  manner  of  making  said  sale — ^that  the  lands  were 
not  offered  to  the  person  who  would  pay  the  taxes  for  the 
smallest  portion  of  each  subdivision,  or  that  the  lands  were 
not  sold  fgr  all  the  taxes  then  due  on  them — such  objection 
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can  not  be  urged  by  a  party  to  such  sale.  As  to  the  taxes 
of  1870  paid  by  the  said  purchaser,  and  which  it  turns  out 
bad  been  previously  paid  by  the  said  John  Dunbar,  it  is 
only  necessary  to  refer  to  the  opinion  of  this  court  in  the 
ca^  of  Otoe  Co.  v.  Gray,  10  Neb.,  565.  Judge  Lake,  in 
the  opinion,  says:  "According  to  the  petition,  the  claim 
of  thiB  purchaser  does  not  rest  upon  the  fact  of  the  sale 
having  been  defeated  by  reason  of  some  irregularity,  or 
omission  by  some  officer  of  the  revenue  of  any  formality 
essential  to  its  validity,  but  substantially  on  the  fact  that^ 
for  want  of  jurisdiction  in  the  treasurer  over  the  land,  the 
pi'etended  sale  was  absolutely  void.  As  to  the  jurisdiction 
of  the  treasurer  in  this  matter,  there  can  be  no  doubt,  we 
think,  that  it  ceased  immediately  upon  the  payment  of  the 
tax,  and  that  thenceforward,  in  all  that  he  did,  he  was  a 
mere  wrongdoer  to  whom  the  statute  was  no  protection, 
and  for  whose  acts  the  county  is  in  no  wise  answerable 
under  the  section  above  quoted.'^ 

But  there  is  one  remaining  "  mistake  or  wrongful  act  of 
the  treasurer,"  by  which  it  is  alleged  that  the  said  lands 
were  "sold  contrary  to  the  provisions  of  the  revenue  law:" 
that  is,  that  the  owners,  to  whom  they  were  severally  as- 
sessed, were  in  the  occupancy  thereof  at  and  before  the 
•  time  of  such  sale,  and  had  thereon  sufficient  pei*sonal  prop- 
erty out  of  which  said  taxes  could  have  been  made  by  the 
said  treasurer  by  the  seizure  and  sale  thereof,  but  that  the 
said  lands  were  sold  for  said  taxes  without  any  attempt  to 
maice  the  same  out  of  such  personal  property.  This  court 
has  repeatedly  held  that  a  sale  of  land  for  taxes  under  cir- 
cumstances such  as  these  was  void,  and,  as  the  law  under- 
went an  important  amendment  in  1877,  it  is  improbable 
that  the  principle  of  such,  decisions  will  be  reconsidered, 
wliatever  might  now  be  the  views  of  the  court  as  to  its 
correctness  as  an  original  proposition.  Unlike  those  which 
we  have  been  considering,  the  "wrongful  act  of  the  treas- 
nrer'^  in  selling  the  land  for  taxes  without  first  making  an 
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effort  to  collect  them  by  the  seizure  and  sale  of  personal 
property,  as  well  as  the  existence  of  such  personal  prop- 
erty out  of  which  the  same  could  have  been  collected,  was 
not  matter  of  record,  of  which  the  purchaser  was  bound 
to  take  notice,  or  of  which  he  could  be  said  to  be  estopped 
to  assert,  by  participating  in  the  purchase  and  sale.  I 
know  of  no  reason,  nor  has  any  been  suggested,  why  on 
this  point  the  plaintiff's  allegations  in  both  causes  of  action 
are  not  within  the  terms  of  the  statute  binding  the  county 
to  hold  him  harmless,  etc. 

It  is  assumed  in  the  brief  of  plaintiff  in  error  that  the 
demurrer  was  sustained  on  the  ground  that  the  claim  of  the 
plaintiff  was  barred  by  the  statute  of  limitations,  and  that 
to  reach  that  conclusion  the  court  held  that  the  plaintiff's 
cause  of  action  accrued  immediately  upon  his  purchase  of 
the  land.  If  that  was  the  ground  of  the  decision,  it  can- 
not be  sustained.  In  the  case  of  Peet  v.  CyBrieny  6  Neb., 
3()0,  this  court  held  that,  "the  title  acquired  by  a  purchaser 
at  a  tax  sale  might  be  said  to  fail  when  it  should  be  pro^ 
nounoed  invalid  by  the  judgment  or  decree  of  a  court  of 
competent  jurisdiction  over  the  subject  matter. '*  Until 
plaintiff's  title  failed  he  had  no  right  to  call  on  Otoe  county 
to  hold  him  harmless,  etc.,  and  it  was  then  that  the  statute 
commenced  to  run. 

The  judgment  of  the  district  court  is  reversed,  the  de- 
murrer overruled,  and  the  cause  remanded  to  the  district 
court  for  further  proceedings  in  accordance  with  law. 

Reversed  akd  remandep. 

The  other  judges  concur. 
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John  B.  Long  and  J.  E.  Smith,  plaintipfs  in  error, 
V.  D.  C.  Clapp  et  al.,  dependants  in  error. 

1.  Damages:    obnebal  bulb.    In  addition  to  the  general  meas- 

nre  of  damagesi  the  law  in  some  cases  imposes  upon  a  party  in- 
jured fh>m  another's  breach  of  contractor  tort  the  active  duty  of 
making  reasonable  exertions  to  render  the  iigury  as  light  as  pos- 
sible. Where  this  duty  exists,  the  labor  or  expense  which  its 
performance  involves  is  chargeable  to  the  party  liable  for  the 
ii\jury  thus  mitigated. 

2.  The  instmotloiiB  given  by  the  court  to  the  jury,  as  set  out  at 

length  in  the  opinion,  Upheld. 

3.  Action  against  two  Defendants:    ybbdict:    new  tbial. 

Under  the  provisions  of  sec.  429  of  the  code,  in  an  action  against 
two  defendants  charging  them  with  the  making  and  the  breach 
of  a  joint  warranty  in  the  sale  of  chattels,  the  evidence  being 
ample  as  to  one  but  insufficieut  as  to  the  other  defendant,  the 
verdict  and  judgment  should  be  against  the  oue  and  for  the  other. 
And  in  such  a  case,  where  the  verdict  was  against  both  defend- 
ants, and  the  one  against  whom  there  was  but  insufficient  evi- 
dence made  no  motion  for  a  new  trial  as  to  himself  alone,  and 
judgment  was  rendered  against  both,  it  will  not  be  disturbed. 

Error  to  the  district  court  for  Gage  county.    Tried  be- 
low before  Weaver,  J. 

A*  H,  Babcock  and  Brown  &  Ryan  Broihera,  for  plain- 
tif&  in  Qrror. 

Proof  shows  simply  that  Smith  was  a  joint  owner.  This 
would  not  justify  a  verdict  on  the  warranty  of  Long.  May- 
berry  t?.  WiUoughby,  5  Neb.,  375.  Boeklen  v.  Hardenburghy 
37  N.  Y.  Sup.  Ct.,  110.  Woodward  v.  Cowing,  41  Me., 
9.  Iliff  V.  Brazilly  27  Iowa,  131.  Parsons  on  Partner- 
ship, 95.  Norton  v.  Thatcher,  8  Neb.,  191.  Huchahee  v. 
NeUon,  54  Ala.,  14.  Powers  v.  Irish,  23  Mich.,  429. 
Richards  r.  Walton,  12  Johns.,  434.  Dickson  v.  Burke, 
28  Tex.,  117.  FuMer  v.  Robb,  26  111.,  246.  Diokerson  v. 
Chriwmn,  28  Mo.,  134. 
27 
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Cblby  &  Hdzlett  and  L.  M.  Pemberton^  for  defendantB  in 
error. 

Damages  recoverable.  Field,  §§  273,  288,  274,  906. 
Sutherland,  436.  Long  testifies  that  he  and  Smith  were 
jointly  interested.  What  that  joint  interest  was  does  not 
appear,  but  jury  were  justified  in  finding  it  sufficient  to 
make  them  partners.  Nebraska  Railway  v.  Lett,  8  Neb., 
251 .  1  Lindley  on  Partnership,  236,  Chapman  v.  Murch, 
19  Johns.,  290.  Osgood  v.  Lewis,  2  Har.*  &  Gill,  495. 
Long  was  authorized  by  Smith  to  sell  his  interest  in  the 
sheep,  and  an  authority  to  sell  such  property  carries  with 
it  an  authority  to  warrant.  Schtichardt  v,  AUens,  1  Wal- 
lace (U.  S.),  359.  Andrews  v.  Kneeland,  6  CJowen,  354. 
Tayhr  v.  Green,  8  C.  &  P.,  316.  2  Addison  on  Cont.,  § 
631  (Morgan's  E^d.),  and  cases  cited  in  note  1. 

Cobb,  Ch.  J. 

This  action  was  brought  in  the  court  below  by  the  de- 
fendants in  error  against  the  plaintiffi  in  error  for  damages 
occasioned  by  a  breach  of  warranty  in  the  sale  by  plaintiff 
in  error  to  defendants  in  error  of  five  hundred  head  of 
sheep,  which  were  warrant^  to  be  sound  and  free  from 
scab,  etc.,  but  which  were  diseased  and  affected  with  the 
scab.  The  said  plaintiffs  in  the  court  below  also  allied 
and  set  up  in  their  petition  that  they  then  had  on  their 
farm  another  band  of  sheep,  consisting  of  500  head,  which 
were  sound  and  free  from  disease;  that  when  they  bought 
the  said  first  mentioned  sheep  it  was  with  the  intention  and 
purpose  of  placing  and  keeping  them  together  with  said 
band  which  they  already  had  on  hand,  all  of  which  they 
allege  was  known  to  the  defendants  below  at  the  time  of 
said  sale  and  warranty;  that  they  took  the  said  sheep  so 
warranted  to  their  farm  and  turned  them  in  with  their  other 
band  above  mentioned;  that  in  consequence  thereof  the  said 
disease  affected  and  spread  among  the  sound  sheep  of  said 


I 


r^ 


JANUARY  TERM,  1884.     '  419 


Jjong  &  Smith  v.  Clapp. 


original  band  "  until  the  whole  flock  become  diseased,  and  ' 
three  hundred  and  eighteen  valuable  ewes  and  seven  valu- 
able bucks  thereof  died  of  the  said  disease,  and  the  remain- 
der of  said  flock  become  covered  with  scab  and  lost  large 
quantities  of  wool  of  great  value,  and  become  sick  and 
dropped  and  lost  their  lambs  of  great  value  and  required 
extra  care  and  nursing  and  doctoring;  that  they  had  to  and 
did  hire  extra  help— several  men  for  during  about  nine 
months  *  ♦  *  and  did  necessarily  expend  large  sums 
of  money  for  medicines  and  extra  shoxls  and  pens  and  doc- 
toring and  caring  for  said  diseased  sheep,  to-wit,  the  sum  of 
$500;  and  that  by  reason  of  the  premises  plaintiifs  have 
been  damaged  in  the  sum  of  $6,000,"  etc. 

The  defendants  answered  severally :  Long  admitting  the 
sale  of  the  sheep  to  the  plaintifls,  but  denying  every  other 
allegation  contained  ip  the  petition;  and  Smith  denying 
everything. 

There  was  a  trial  to  a  jury,  verdict  against  both  defend- 
ants, and  judgment  for  $1,600  against  both  defendants,  who 
bring  the  cause  to  this  court  on  error. 

The  first  point  made  by  plaintifife  in  error  in  their  brief 
is  founded  upon  the  alleged  error  of  the  court  in  permit- 
ting certain  questions  to  be  propounded  to  and  answered  by 
witnesses  on  the  part  of  the  plaintiflfe  below  as  to  the  ex- 
pense incurred  by  the  plaintiffs  below  "in  curing  these 
sheep,  medicines,  ointment,  and  doctoring  them  for  the 
purpose  of  curing  the  disease,"  and  to  which  the  witnesses 
answered :  ''  Tobacco  cost  $150 ;  don't  know  price  of  med- 
icines and  ointment."  Also  the  following  question :  "  What 
was  the  expense  of  extra  help  in  caring  for  these  sheep 
when  diseased?"  A.  "The  extra  care  is  according  to  the 
winter;  and  from  the  time  the  sheep  broke  out  we  were 
with  them  all  the  time,  and  had  five  men  through  lambing, 
five  with  ourselves,  that  is,  three  others  *  *  *  j^ 
must  have  cost  us  three  hundred  dollars  for  extra  help." 

So  far  as  the  warranted  and  diseased  sheep  were  con- 
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cerned,  if  their  value  in  their  diseased  condition  had  been 
definitely  fixed,  and  no  longer  a  question  to  be  affected  by 
the  evidence,  then  this  testimony  might  have  been  unnec- 
essary, and  hence  its  admission  erroneous.  But  as  I  un- 
derstand the  testimony  the  value  of  sheep  in  the  diseased 
condition  in  which  these  were  proved  to  be,  was,  at  the 
time  this  testimony  was  given,  an  open  question.  The 
value  of  a  diseased  band  of  sheep,  if  the  disease  is  curable, 
depends  among  other  things  upon  the  cost  of  the  medicines 
and  extra  labor  and  attention  in  taking  care  of  them,  nec- 
essary to  effect  a  cure. 

No  doubt  the  law  of  damages  is  correctly  stated  by  coun- 
sel for  plaintiff  in  error  in  their  brief,  that  "the  measure 
of  damage  on  sale  of  diseased  sheep  is  the  difference  in 
value  at  the  time  of  the  breach  and  the  value  if  the  war- 
ranty had  been  true.  But  in  many  cases  the  law  adds  to 
this  the  reasonable  costs  of  the  measures  which  the  injured 
party  is  bound  to  take  to  lessen  the  damages.'^ 

The  rule  is  thus  stated  in  Sutherland  on  Damages,  vol. 
1,  p.  148:  "The  law  imposes  upon  a  party  injured  from, 
another's  breach  of  contract  or  tort  the  active  duty  of  mak- 
ing reasonable  exertions  to  render  the  injury  as  light  as 
possible.  If,  by  his  negligence  or  willfulness,  he  allows 
the  damages  to  be  unnecessarily  enhanced,  the  increased 
loss,  that  which  was  avoidable  by  the  performance  of  his 
duty,  falls  upon  him.  This  is  a  practical  duty  under  a 
great  variety  of  circumstances,  and  as  the  damages  which 
are  suffered  by  a  failure  to  perform  it  are  not  recoverable, 
it  is  a  duty  of  great  importance.  Where  it  exists,  the  labor 
or  expense  which  its  performance  involves  is  chargeable  to 
the  party  liable  for  the  injury  thus  mitigated;  in  other 
words,  the  reasonable  cost  of  the  measures  which  the  in- 
jured party  is  bound  to  take  to  lessen  the  damages,  whether 
adopted  or  not,  will  measure  the  compensation  the  party 
injured  can  recover  for  the  injury,  or  the  part  of  the  injury, 
that  such  measures  have  or  would  have  prevented,''  See 
also  cases  there  cited. 
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But  it  was  not  the  warranted  sheep  only  that  were  in- 
volved in  the  expenditure  under  consideration.  These  had 
been  turned  in  with  plaintiffs'  original  band  of  sound  sheep, 
which  had  also  become  infected  with  the  disease,  and  the 
expense  of  **  medicines,  ointment,  and  doctoring^'  was  in- 
discriminately devoted  to  the  whole  band.  It  will  not  be 
questioned  that  the  expense  of  medicines  and  doctoring  the 
original  band  was  properly  chargeable  to  defendants  as  part 
of  the  damages  resulting  from  the  breach  of  warranty  of 
the  soundness  of  the  others.  On  either  of  these  grounds  I 
think  the  testimony  admissible. 

The  second  point  is  made  upon  the  third  instruction 
given  by  the  court  to  the  jury  on  the  part  of  the  plaintiff. 
The  instruction  is  as  follows: 

"3.  The  jury  are  fiirther  instructed  that,  if  you  find 
from  the  evidence  that  the  defendants  sold  the  said  sheep 
a§  alleged  in  plaintiff'  petition,  representing  the  said  sheep 
to  be  all  right,  sound  and  free  from  scab  and  foot  rot,  when 
they  were  not  sound  and  free  from  disease,  but  that  all  or 
any  of  them  at  the  time  of  the  sale  were  affected  and  had 
been  exposed  to  an  infectious  and  contagious  disease,  and 
that,  relying  on  the  defendant's  representations  as  true,  and 
having  no  knowledge  of  the  actual  condition  of  said  sheep, 
and  plaintiffs  put  the  said  sheep  in  question,  purchased  of 
defendants,  into  plaintifis'  own  flock  with  other  sheep  be- 
longing to  and  owned  by  plaintiffs,  whereby  they  also  be- 
came diseased  and  infected  by  scab  or  the  disease  from  the 
said  sheep  mentioned  in  plaintiffs'  petition  purchased  from 
the  defendants,  and  any  of  said  sheep  died  of  said  disease, 
and  others  become  impaired  and  depreciated  in  value  by 
reason  thereof,  without  any  fault  or  neglect  of  the  plain- 
tiflfe,  then  the  defendants  are  liable  for  the  loss  so  sus- 
tained." 

There  was  testimony  in  the  case  that  the  plaintifls  had 
turned  a  number  of  bucks  into  the  band  after  the  sheep 
had,  some  of  them,  shown  signs  of  the  disease,  and  some  of 
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said  bucks  died  of  the  disease.  As  to  these  bucks,  the 
court,  at  the  r^uest  of  defendants,  instructed  the  jury  as 
follows : 

"8.  It  appears  from  the  plaintiffs'  own  testimony  that 
the  plaintiffs  knew  at  the  time  they  turned  the  bucks  in 
with  the  ewes  that  tlie  ewes  were  infected  with  the  scab, 
the  plaintiff  cannot,  as  to  such  bucks,  recover  any  damage 
for  any  injury  they  may  have  sustained  by  reason  of  such 
disease/^ 

The  defendants  complain  of  instruction  No.  3  of  plain- 
tiffs', given  above,  because,  as  they  say,  it  recognizes  no 
distinction  between  the  right  of  recovery  as  to  the  five  hun- 
dred sheej)  previously  owned  and  the  bucks.  Taking  the 
two  instructions  together,  I  think  that  such  distinction  is 
fully  recognized.  In  the  first  named  instruction,  as  to  dam- 
ages to  "other  sheep,"  the  plaintiffs'  right  to  recovering  is 
limited  to  the  case  where,  "relying  on  the  defendants'  rep- 
resentations as  true,  and  having  no  knowledge  of  the  actual 
condition  of  said  sheep,  they  put  the  said  sheep  in  question, 
purchased  of  defendants,  into  plaintiffs'  own  flock  and  with 
other  sheep,"  etc.  Now  this  instruction  very  clearly,  to 
my  mind,  excludes  from  the  consideration  of  the  jury  those 
bucks  which  were  knowingly  turned  into  the  band  after 
the  plaintiflfe  were  no  longer  without  "knowledge  of  the 
actual  condition  of  said  sheep,"  and  after  they  had  ceased 
to  rely  ujmn  the  defendants'  representations  in  that  behalf 
as  true;  and  as  to  them,  the  court  tells  the  jury  in  the 
eighth  instruction  of  defendants  that  the  plaintife  cannot 
recover.  I  cannot  well  con<?eive  how  the  law  could  have 
been  more  correctly  stated,  nor  do  I  think  it  possible  that 
the  jury  could  have  failed  to  understand  the  instructions. 

The  third  and  final  point  made  by  plaintifis  in  error  is, 
that  there  was  not  sufficient  evidence  to  sustain  8  verdict 
and  judgment  against  the  defendant  Smith,  etc. 

As  to  this  point,  whatever  might  be  the  views  of  the 
court  as  to  the  weight  of  the  evidence  connecting  the  de- 
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fendant  Smith  with  the  sale  and  warranty  of  the  sheep,  I 
do  not  think  that  the  judgment  can  be  disturbed  on  that 
account.  It  has  often  been  said  in  this  court  that  an  ob- 
jection to  a  judgment  or  other  proceeding  of  a  district  court 
,  will  not  be  heard  primarily  here.  The  only  right  possessed 
by  this  court  in  the  case  at  bar  rests  upon  its  appellate  ju- 
risdiction. And  it  has  as  often  been  said  that,  before  this 
court  will  reverse  any  judgment  or  order  of  a  district  court 
it  must  be  made  to  appear  that  the  matter  has  been  brought 
before  and  to  the  attention  of  that  court,  and  a  ruling  had 
thereon.  It  is  that  ruling  which  this  court  will  in  a  proper 
case  reverse. 

There  was  a  motion  for  a  new  trial  in  this  case,  and  one 
of  the  grounds  therein  stated  is,  that  "the  verdict  is  not 
sustained  by  sufficient  evidence;"  also,  that  *'the  verdict  is 
contrary  to  law;"  but  this  point  is^not  made,  that  the  evi- 
dence fails  specially  in  its  application  to  defendant  Smith. 
Under  the  common  law  practice,  where  the  declaration 
counted  upon  a  joint  liability  on  the  part  of  several  de- 
fendants, and  the  evidence  only  proved  a  several  liability 
as  to  one  of  them,  the  plaintiff  was  nonsuited.  But  not  so 
under  the  code.  Section  429  provides  that:  "Judgments 
may  be.  given  for  or  against  one  or  more  of  several  plain- 
tiffs, and  for  or  against  one  or  more  of  several  defendants; 
it  may  determine  the  rights  of  the  parties  on  ejther  side,  as 
between  themselves,  and  it  may  grant  to  the  defendant  any 
affirmative  relief  to  which  he  may  be  entitled.  In  ai;  ac- 
tion against  several  defendants,  the  court  may  in  its  discre- 
tion render  judgment  against  one  or  more  of  them,  leaving 
the  action  to  proceed  against  the  others,  whenever  a  several 
judgment  may  be  proper.  The  court  may  also  dismiss  the 
petition  with  costs,  in  favor  of  one  or  more  defendants  in 
case  of  unreasonable  neglect  on  the  part  of  the  plaintiff  to 
serve  the  summons  on  other  defendants,  or  to  proceed  in 
the  cause  against  the  defendant  or  defendants  served," 
This  is  an  exact  copy  of  section  371  of  the  Ohio  code,  under 
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which  it  has  been  held  that,  "Judgment  may  be  rendered 
for  or  against  one  or  more  of  several  defendants  where  it 
turns  out  upon  the  trial  that  only  one  or  more  of  several 
defendants  in  such  joint  action  is  liable,"  etc.  Such  being 
the  law,  the  motion  for  a  new  trial  as  made  was  properly 
overruled.  It  has  not  escaped  notice  that  the  motion  for  a 
new  trial  commences  as  follows:  "And  now  on  this  day 
come  said  defendants  and  separately  move  the  court  for  a 
new  trial,"  etc.  But  the  use  of  these  words  does  not  alter 
the  fact  nor  make  that  two  motions  which  was  but  one. 
See  Dwnn  v.  Gibsony  9  Neb.,  513. 

The  judgment  of  the  district  court  is  therefore  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


Francis  S.  WnrrE,  plaintiff  in  error,  v.  Charles 
M.  Leighton  et  al.,  defendants  in  error. 

The  instructions  by  the  court  to  the  jary,  set  oat  at  length  in  tbe 
opinion,  Upheld. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Pound,  J. 

Charles  E.  MagooUy  for  plaintiff  in  error,  cited :  Story's 
Agency,  111.  Reitz  v.  Martin,  12  Ind.,  307.  Meyer  r. 
Baldmn,  52  Miss.,  263.  Carter  v,  Bumham,  31  Ark., 
213.  Smith's  Mercantile  Law,  171.  White  v.  Cooper,  3 
Penn.  St.,  135.  Wheeler  v.  PkUt»mouth,  7  Neb.,  279. 
McDonell  v.  Dodge,  10  Wis.,  92. 

Harwood  &  Antes,  for  defendants  in  error,  cited:  Sf/rr- 
ring  v.  Mason,  4  Neb.,  367.     Furnas  v.  Frankman,  6  Neb., 
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429.     Fatman  v.  Led,  41  Ind.,  133.     Kerslake  v.  Sohoon>' 
maker,  1  Hun.,  436.     PrescoU  v.  Jones,  13  Neb.,  534. 

Cobb,  Ch.  J. 

The  only  question  involved  in  this  case  which  it  ie 
deemed,  necessaiy  to  notice  is  that  raised  by  the  exception 
to  instructions  given  by  the  court  to  the  jury  upon  the  trial 
of  the  cause.  The  suit  was  brought  by  Leighton  &  Brown 
against  Francis  S.  White,  for  a  balance  due  on  an  account 
which  had  been  running  from  June  20,  1878,  to  July  23, 
1 880.  This  account  consists  of  merchandise  alleged  to  have 
been  sold  by  the  plaintiffs,  who  were  wholesale  druggists 
at  Lincoln,  to  the  defendant,  who  carried  on  a  retail  drug 
store  at  South  Bend,  in  Cass  county,  at  thirty  different  and 
respective  dates  within  the  time  above  stated,  and  twenty- 
five  different  payments  of  cash ;  the  debit  side  of  the  ac^ 
count  amounting  to  six  hundred  twenty-eight  dollars  and 
sixty-seven  cents,  and  the  credit  side  to  four  hundred  thir- 
ty-five dollars  and  forty  cents.  There  is  no  dispute  as  to 
the  correctness  of  any  item  of  the  account;  but  the  contro- 
versy arises  out  of  the  fact  that  the  drug  store  at  South 
Bend  was  carried  on  by  the  defendant  through  the  agency 
of  one  Lazenby,  and  not  personally  by  the  defendant,  who 
resided  at  Plattsmouth  between  twenty  and  thirty  miles 
away.  This  agency  was  evidenced  by  a  written  article  of 
agreement  between  White  and  Lazenby,  one  clause  of  which 
was  in  the  following  words:  "It  is  further  agreed  that  A. 
Lazenby  is  not  to  give  orders  for  goods,  medicines,  or  wares 
without  the  consent  of  F.  S.  White."  No  knowledge  of 
this  agreement  or  that  there  was  an  agreement  in  writing 
between  White  and  Lazenby  was  brought  home  to  the 
plaintiffs.  The  goods  were  mostly  sold  on  written  orders 
sent  from  South  Bend  by  Lazenby  in  the  name  of  White ; 
some  of  the  orders  were  received  at  the  store  in  South  Bend 
by  the  traveling  men  of  the  plaintiffs  visiting  that  place. 
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Defendant  contends  that  these  purchases  were  made  with- 
out his  consent  and  in  violation  of  the  article  of  agreement 
between  him  and  Lazenby. 

The  above  statement  of  the  case,  as  shown  by  the 
pleadings  and  evidence,  is  believed  to  be  sufficient  to  show 
the  application  of  the  instructions  excepted  to,  which  I 
copy : 

"1.  If  you  find  from  the  evidence  that  the  defendant 
White  put  one  Lazenby  into  possession  of  the  store  at  South 
Bend,  with  authority  to  carry  the  same  on  in  the  name  of 
the  defendant,  and  from  the  nature  of  the  business  and  the . 
maimer  in  which  it  was  carried  on,  the  said  Lazenby  was 
held  out  to  the  world  as  having  authority  to  do  all  busi- 
ness necessary  to  carry  on  said  store,  including  the  buying 
as  well  as  the  selling  of  goods,  and  if  you  further  find  from 
the  evidence  that  the  plaintifi^  sold  the  goods  in  question 
believing  said  Lazenby  had  authority  to  buy  said  goods, 
the  defendant  is  liable  therefor,  notwithstanding  by  the 
terms  of  the  written  agreement  between  the  defendant  and 
lazenby,  Lazenby  had  no  authority  to  buy  goods  or  make 
ordei'S  therefor  without  the  consent  from  defendant;  and 
the  fact  that  said  Lazenby  is  indebted  to  the  defendant  ia 
immaterial." 

"  2.  %  tlie  terms  of  the  written  agreement  b<»tween  the 
defendant  and  Lazenby,  Lazenby  had  no  authority  to  buy 
goods  or  make  orders  therefor  without  the  consent  of  the 
defendant;  and  the  defendant  is  not  liable  for  goods  pur- 
chased by  said  Lazenby  without  the  consent  of  the  defend- 
ant; and  you  will  find  for  the  defendant,  unless  you  fur- 
ther find  from  the  evidence  that  said  Lazenby  was  held  out 
to  the  world  as  having  authority  to  do  all  business  pertain- 
ing to  the  carrying  on  of  said  store,  including  buying  as 
well  as  selling  goods." 

I  do  not  think  these  instructions  open  to  the  objections 
made  by  counsel.  There  is  no  evidence  of  any  representa- 
tion made  by  liazenby  or  anyone,  so  tliat  the  only  evidence 
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before  the  juiy  to  which  the  instructions  could  apply  was 
that  showing  the  putting  of  Lazenby  in  charge  of  the  drug 
store  of  White,  the  giving  him  the  sole  charge  of  it,  while 
White  resided  at  Plattsmouth,  and  only  visited  South  Bend 
and  the  store  about  once  a  month,  etc. 

There  has  been  a  great  change  in  the  methods  of  con- 
ducting business  since  the  days  when  the  common  law  was 
in  the  plastic  state,  and  even  since  the  time  of  Kent  and 
Story.  Formerly,  all  stock  for  the  supply  of  retail  stores 
was  bought  at  the  few  great  commercial  centers,  and  such 
purchases  were  the  object  of  an  annual  or  semi-annual  '^  go- 
ing on  '^  by  the  retail  merchant,  who,  at  the  wholesale  stores 
and  factories,  "laid  in"  a  year's  or  a  half  year's  supply- 
Then,  to  place  a  man  in  charge  of  a  retail  store,  even  if  the 
owner  did  not  visit  it  oftener  than  once  in  six  months,  was 
to  hold  him  out  to  the  world  as  having  authority  to  sell 
only,  and  that  only  at  retail.  Why?  Because  that  was 
the  usual  course  of  business  in  those  days.  But  the  rail- 
road train  and  the  commercial  traveler  have  changed  all 
this.  Now,  the  annual  or  semi-annual  pilgrimage  to  the 
great  commercial  centers  is  seldom  or  never  made  by  retail 
dealers  of  places  of  the  size  of  South  Bend,  for  the  purpose 
of  laying  in  the  fall  or  the  spring  stock;  but  it  is  tlie  usual 
course  of  business  to  replenish  the  waning  stock  by  frequent 
purchases  by  sample  through  the  often-calling  and  ever-af- 
fable commercial  traveler,  without  the  necessity  of  leaving 
the  retail  counter.  Therefore  I  think  that  in  view  of  the 
general  course  of  business  of  to-day,  to  establish  a  retail  store 
in  a  place  from  twenty  to  thirty  miles  away  from  the  owner's 
residence,  place  a  clerk  or  agent  in  the  sole  charge  of  it,  the 
owner  only  visiting  such  store  or  the  town  where  it  is  sit- 
uated once  a  month,  and  sometimes  only  once  in  two  or 
three  months,  is  to  hold  out  such  clerk  or  agent  as  not  only 
authorized  to  sell  goods  at  retail  but  also  to  keep  the  stoc  k 
rej>lenished  by  purchases  according  to  the  usual  coui'se  of 
business.     At  all  events,  I  think  that  this  case  was  fairly 
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sabmitted  to  the  jury  by  the  instructions  under  considera- 
tion, and  that  the  verdict  was  right. 

The  judgment  of  the  district  court  is  therefore  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


Alfred  Osborne  et  al.,  plaintifm  in  error,  v.  W. 
.    A.  McAllister,  defendant  in  error. 

"Threshing  Machine''  defined.  The  words  'HhreBhing  ma- 
chine,"  as  generally  nsed  and  understood  in  this  state,  include 
in  their  meaning  the  horse-power  by  means  of  which  the  sepa- 
rator is  pro}>elled.  # 

Error  to  the  district  court  for  Platte  county.  Tried 
below  before  Post,  J. 

Comdhia  &  StdlivaUy  for  plaintilis  in  error,  cited :  Hays 
V.  WUeox,  17  N.  W.  R.,  110. 

8>  S.  MoAUister^  for  defendant  in  error, cited:  SmiOi  v, 
McLean,  24  Iowa,  322.  Wilder  v.  Landphere,  42  Id.,  471. 
Golden  v,  CockrU,  1  Kan.,  259.  Brown  v.  Holmes j  13  Id., 
482.  Jones  Chattel  Mortgages,  §§  53-61.  Herman,  §§ 
88-40.     Jordan  v.  Hamilton  County  Bank,  11  Neb.,  503. 

Cobb,  Ch.  J. 

It  appears  from  the  record  in  this  case  that  on  the  twenty- 
first  day  of  December,  1880,  one  Phillip  Wullschl^er  was 
the  owner  of  the  chattels  hereinafter  mentioned,  in  Merrick 
county,  where  lie  resided ;  and  on  that  day  for  the  consid- 
eration of  $100,  as  therein  expressed,  executed  and  deliv- 
ered to  the  defendant  in  error  a  certain  chattel  mortgage, 
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wherein  the  said  property  was  described  in  the  following 
words:  "One  Pittas  Chicago  threshing  machine  number 
two;''  which  chattel  mortgage  was  duly  filed  in  the  clerk's 
office  on  the  fifth  day  of  January,  1881 ;  that  thereafter,  on 
the  twenty-fourth  day  of  March,  1881,  the  said  Wullschle- 
ger,  still  being  in  possession  of  the  said  personal  property, 
and  being  indebted  to  one  William  Hariis  for  work  and 
labor  in  the  sum  of  $47,  gave  his  promissory  note  therefor 
and  verbally  agreed  to  give  him  a  lien  as  security  therefor 
upon  the  Chicago  Pitt's  threshing  machine  power;  and  that 
on  the  sixth  day  of  December,  1881,  the  said  Harris  as- 
signed said  note  given  by  Wullschleger  to  him  as  aforesaid 
together  with  said  verbal  lien  on  the  said  horse-power  to 
the  plaintiffs  in  error. 

The  debt  of  the  said  Wullschleger  to  the  defendant  in 
error  secured  by  the  said  chattel  mortgage  not  having  been 
paid,  and  the  said  horse-power  having  come  into  the  pos- 
session of  the  plaintiffs  in  error,  this  action  was  commenced  I 
in  the  court  below  by  the  defendant  in  error  against  the 
plaintiffi  in  error  for  the  value  of  said  property. 

Upon  the  trial  the  court,  among  others,  gave  the  follow- 
ing instructions: 

"  1.  The  mortgage  under  which  plaintiff*  seeks  to  re- 
cover does  not  in  terms  include  the  said  horse-power,  but 
such  fact  is  not  sufficient  of  itself  to  defeat  plain tiff''s  right 
of  recovery." 

"  2.  If  you  should  find  that  at  the  time  said  mortgage 
was  executed  it  was  the  understanding  and  agreement  be- 
tween plaintiff*  and  said  Wullschleger  that  said  mortgage 
should  include  said  "horse  power,"  and  in  fact  that  said 
power  was  included  in  said  mortgage  under  the  description 
of  "one  Chicago  Pitt's  threshing  machine,"  and  if  said 
mortgage  was  executed  in  good  faith  with  no  intent  on  the 
part  of  the  plaintiff^  to  defraud  the  creditors  of  said  Wull- 
schleger, the  plaintiff^  should  recover  unless  it  appears  that 
at  the  time  defendants  acquired  their  lien  upon  said  horse- 
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power  they  haci  neither  knowledge  nor  information  suffi- 
cient to  put  them  upon  inquiry  as  to  plaintiflTs  rights/' 

'^3.  But  if  you  find  that,  at  the  time  defendants  acquired . 
a  lien  upon  said  horse-power  from  the  witness  Harris, 
neither  the  said  witness  nor  defendant  had  any  knowledge 
of  plaintiff's  mortgage  or  Information  sufficient  to  put  them 
as  reasonably  prudent  and  intelligent  men  upon  inquiiy  as 
to  the  rights  of  plaintiff,  in  such  case  plaintiff's  mortgage 
would  be  no  protection,  and  your  verdict  should  be  for  the 
defendants,  but  upon  this  point  the  burden  of  proof  is  upon 
the  defendants,  who  must  show  such  &ctB  by  a  preponder- 
ance of  evidence." 

" 4,  If,  at  the  time  Wullschleger  conveyed  said  "horse- 
power" to  one  McCrea  and  said  McCrea  sold  the  same  to 
defendants,  said  defendants  had  knowledge  that  the  plain- 
tiff claimed  said  horse-power  under  his  mortgage,  defend- 
ants can  claim  nothing  through  said  purchase  from  McCrea 
as  against  the  plaintiff's  rights  under  said  mortgage." 

"5.  You  are  instructed  that  the  law  requires  every 
chattel  mortgage  to  be  filed  in  the  office  of  the  county  clerk 
where  the  mortgagor  resides,  and  indexed  in  a  book  pro- 
vided for  that  purpose,  and  when  so  filed  and  indexed  in 
acconlance  with  law  such  tiling  and  indexing  would  be 
notice  to  the  world  of  the  contents  of  such  mortgage,  and 
it  would  not  be  necessary,  in  order  to  protect  the  mortgagee 
against  the  claims  of  subsequent  purchasers  or  creditors  of 
the  mortgagor,  to  file  said  mortgage  in  any  other  county  to 
which  the  mortgaged  proi>erty  might  be  removed." 

"  6.  If  you  find  from  the  evidence  that  the  property  in 
dispute  in  this  action  was  a  part  of  the  threshing  machine 
mortgaged  by  Wullschleger  to  the  plaintiff  McAllister,  then 
you  will  find  for  plaintiff." 

"  7.  If  you  find  from  the  evidence  that  the  property  in 
controversy  in  this  case  was  intended  to  be  included  in  the 
mortgage  under  which  plaintiff  McAllister  claims  title,  by 
the  mortgagor  Wullschleger  and  McAllister,  the  plaintiff, 
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and  the  niortgage  so  refers  to  the  property  in  controversy 
as  to  put  a  reasonable,  prudent,  and  diligent  man  upon  in- 
quiry and  investigation,  then  you  should  find  for  the  plain- 
tiff/^ 

The  giving  of  Which  instructions  are  assigned  for  error 
by  the  plaintiflfe  in  error. 

The  jury  brought  in  a  verdict  in  favor  of  the  defendant 
in  error  for  the  sum  of  $25.  There  was  a,  motion  for  a 
new  trial,  which  was  overruled  and  judgment  entered  on 
the  verdict.  Defendants  bring  the  cause  to  this  court  on 
error. 

[n  addition  to  the  instructions  as  above 'stated,  plainti& 
in  error  assigned  for  error  the  admission  in  evidence  by  the 
court  of  the  copy  of  the  chattel  mortgage  from  Wullschle- 
ger  to  McAllister  above  referred  to.  The  principal  ques- 
tion involved  in  the  case  is,  whether  the  words  "One  Pitt's 
Chicago  threshing  machine  number  2'*  include  in  their 
meuniug  the  horse-power  by  which  the  separator  is  pro- 
pelled or  not?     We  cannot  entirely  approve  of  the  law  as 

I  laid  thiwn  by  the  court  in  its  charge  to  the  jury.     In  the 

diiirge  throughout,  the  court  seemed  to  lay  great  stress  upon 
what  might  have  been  the  understanding  between  the  de- 
fendant in  error  and  Wullschlegei;,  and  he  must  have  meant 
an  undtrwtanding  fuller  than  that  expressed  in  the  chattel 

'  mortgage  itself.     The  chattel  mortgage  was  constructive 

notice  only  of  what  it  expressed  and  not  of  any  understand- 
ing between  the  parties  thereto  not  expressed  by  its  words. 
I  think  it  was  the  duty  of  the  court  to  have  told  the  jury 
whether  the  horse-power  wa«  included  in  the  words  of  the 
<4iattel  mortgage  or  not;  and  not  have  left  it  to  them  to 
lind  m  they  might  construe  the  meaning  thereof.  It  was 
a  qiies^tion  of  law  for  the  court  and  not  a  question  for  the 
jury.  But  I  think  this  was  error  without  prejudice,  be- 
cause I  think  that  the  horse-power  is  included  in  the  gen- 
eml  words  "threshing  machine^'  as  used  and  understood 
generally  in  this  state;  and  that  therefore  the  filing  of  the 


~^ 
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chattel  mortgage  was  notice  to  the  plaintifiB  in  error  of  the 
lien  upon  said  property,  including  the  horee-power,  in  favor 
of  McAllister,  the  defendant  in  error.  It  is  not  necessary 
to  further  comment  upon  the  other  errors  assigned^  as  the 
only  ground  of  alleged  error  in  the  admission  of  a  copy  of 
the  chattel  mortgi^  in  evidence  is^  that  it  did  not  contain 
a  description  of  the  property  in  controversy. 

The  judgment  of  the  district  court  is  therefore  affirmed. 

Judgment  affibmed. 

Thc  other  judges  concur. 


lb    432, 
44    763| 

49  m\       Calvin  M.  Smith,  appeli.ee,  v.  Levi  Dean, 

APPELI4ANT. 

1.  Finding  against  Evidenoe.    Where  the  evidence  on  bdialf 

of  the  plaintiff  and  defendant  is  abont  of  eqnal  weight  this  coart 
will  not  disturb  the  finding  as  being  against  the  weight  of  evi- 
dence. • 

2.  Husband  and  Wife.    A  deed  from  a  hnsband  directly  to  bis 

wife  may  be  sustained  if  equitable  grounds,  such  as  a  valuable 
consideration,  exist  for  sustaining  it. 

3.  Parties :    action  quia  timet.    A  party  having  the  legsd  title 

to  unimproved  lands  not  in  the  actual  possession  of  the  defend- 
ant may  maintain  an  action  to  quiet  his  title  to  the  same. 

4.  Deed :    descbiption.  Held^  Sufficient. 

Appeal  from  the  district  court  of  York  county.  Tried 
below  before  George  W.  Post,  J. 

Edward  Bates,  for  appellant^  on  conveyance  from  hus- 
band to  wife,  cited :  Aultman  v,  Obermeyer^  6  Neb.,  260. 
Winans  t?.  Peebles,  32  N.  Y.,  423.     Action  quia  timet  not 


r' 


JANUARY  TERM,  1884.  438 

Smith  y.  Dean. 

proper.  8taU  v.  S.  C.  &  P.  R.  K,  7  Neb.,  376.  Descrip- 
tion insufficient.  3  Wash.  Real  Prop.,  381.  Wofford  v. 
McIGnna,  23  Tex.,  44.  Defendant's  title  is  good  against 
plaintiff's  unrecorded  deed,  3  Wash.  Real  Prop.,  339. 
BeU  V.  TwUighi,  18  N.  H,,  169.  TruU  v.  Bigdow,  16 
Mass.,  406. 

Sedgwick  &  Power,  for  appellee,  cited :  3  Wash.  Real 
Prop,,  407,  408.  McDonald  v.  Early,  ante  p.  63,  Ooo* 
17.  Vandevoorty  13  Neb.,  507.  Hanlon  r.  Tft&cm,  10  Neb.,' 
138. 

Maxwell,  J. 

This  is  an  action  to  quiet  title.  A  decree  was  rendered 
in  the  court  below  in  favor  of  the  plaintiff,  from  which  the 
defendant  appeals  to  this  court.  It  appears  from  the  record 
that  in  May,  1872,  one  Jacob  R.  Gilmore  obtained  a  pat- 
ent from  the  United  States  for  the  north-east  quarter  of 
section  seven,  in  township  nine  north,  range  one  west,  in 
York  county;  that  a  few  days  prior  to  that  time,  but  after 
he  was  the  owner  of  the  land,  he  conveyed  said  land  di- 
rectly to  his  wife  by  a  warranty  deed;  that  in  December, 
1873,  Catharine  E.  Gilmore,  the  wife  of  Jacob  R.  Gilmore, 
by  warranty  deed  conveyed  "all  that  certain  piece  of  land 
lying  in  the  bend  of  the  West  Blue  river,  described  and 
bounded  as  follows:  Commencing  at  a  point  in  the  center 
of  the  West  Blue  river  about  five  rods  west  of  the  points 
where  the  center  line  of  said  river  crosses  the  east  line  of 
sec.  No.  seven,  of  township  No.  nine  north,  of  range  No. 
one  west,  thence  nearly  due  west  along  the  top  or  brow  of 
the  bluff  on  the  south  side  of  said  river,  and  past  a  stake 
on  said  bluff  until  this  line  strikes  the  center  of  said  West 
Blue  river  at  a  point  about  thirty  rods  west  from  the  place 
of  banning,  thence  along  the  center  of  said  Blue  river 
towards  the  east  to  the  point  of  beginning,  containing  four 
and  three-quarters  acres  more  or  less."  The  consideration 
28 
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paid  by  the  plaintiff  for  the  land  was  the  sum  of  $95.  In 
March,  1874,  Gilmore  and  wife  executed  a  mortgage  to  the 
Union  Mutual  Life  Insurance  Co.  upon  the  entire  quarter 
section.  In  January,  1880,  Gilmore  and  wife  made  a  quit- 
claim deed  to  one  Harding,  in  full  satisfaction  of  the  mort- 
gage, with  the  right  to  redeem  at  any  time  within  one  year* 
In  November,  1880,  Gilmore  and  wife  sold  the  redemption 
contract  to  the  defendant,  who  obtained  a  deed  from  the 
insurance  company.  All  of  these  deeds  and  mortgages 
were  recorded  soon  after  their  execution,  except  that  to  the 
plaintiff,  which  was  not  recorded  until  September,  188L 
The  deed  from  Gilmore  and  wife  to  the  insurance  company 
and  from  the  insurance  company  to  the  defendant  pur- 
ported to  convey  the  entire  quarter  section.  The  defendant 
claims  to  be  an  innocent  purchaser  without  notice  of  the 
plaintiff's  rights.  The  tract  conveyed  by  Gilmore  and 
wife  to  the  plaintiff  was  at  the  time  of  the  purchase  and 
now  is  covered  with  timber,  and  there  was  no  actual  pos- 
session except  from  occasionally  cutting  timber  from  the 
same.  The  plaintiff,  however,  claims  that  the  defendant 
had  actual  notice  of  his  rights  before  purcliasing,  and  that 
he  took  the  title  subject  to  such  rights.  Upon  this  point 
the  proof  is  conflicting.  Elias  and  Jacob  R.  Gilmore  both 
swear  positively  that  before  th^  defendant  purchased  the 
land  he  was  informed  by  them  that  the  plaintiff  owned  the 
land  in  dispute.  There  is  also  other  evidence  tending  to 
establish  the  same  facts.  The  defendant  testifies  positively 
that  he  had  no  notice,  actual  or  constructive,  and  also  in- 
troduced witnesses  who  contradicted  the  plaintiff's  wit- 
nesses on  some  material  points.  The  evidence  is  so  nearly 
balanced  that  the  court  might  have  found  for  either  party 
without  danger  of  the  finding  lacing  reversed  as  being 
against  the  weight  of  evidence.  The  finding  being  for  the 
plaintiff  therefore  will  not  be  set  aside. 

Objection  is  made  that  the  conveyance  being  direct  from 
Gilmore  to  his  wife  that  no  title  passed  by  such  deed,  and 
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that  therefore  no  title  passed  to  the  plaintiff  by  the  deed  of 
Mrs.  Gilmore  to  him.  At  common  law  no  title  passed  by 
a  deed  from  a  husband  to  his  wife,  for  the  reason  that  the 
right  of  the  wife  to  make  contracts  was  suspended  during 
coverture.  The  doctrine  evidently  originated  at  a  time 
when  a  wife  was  regarded  as  but  little  better  than  a  slave, 
and  has  but  little  application  to  our  state  of  society,  and 
will  not  be  extended  beyond  the  strict  requirements  of  tlit* 
law.  In  equity  a  wife  has  ever  been  regarded  as  a  distinct 
person,  capable  of  contracting,  and  whenever  equitable 
grounds  for  relief  have  existed  her  rights  have  been  en- 
forced and  protected.  So  the  deed  of  a  husband  to  hh 
wife,  though  void  at  common  law,  will  be  sustained  when- 
ever equitable  grounds  e^ist  for  sustaining  the  same,  sueh 
as  a  valid  consideration.  First  National  Bank  v.  BarUeM^ 
8  Neb.,  328.  VanDeuzer  v.  Peacock,  11  Id.,  245.  Crook 
V,  Vandevoort,  13  Id.,  507.  Putnam  v.  Bicknell,  18  Wis., 
351.  Hannan  v.  Oxtey,  23  Id.,  519.  Beard  v.  Dedolph, 
29  Id.,  136.  Fendon  v.  Hoffohoom,  31  Id.,  172.  Carpen- 
ter  V.  Tatroy  36  Wis.,  297.  Mehlhop  v.  Pettibone,  UN. 
W.  R.,  553.  The  testimony  clearly  shows  that  the  con- 
tract for  the  land  was  made  by  the  plaintiff  with  both  Gil- 
more  and  wife,  and  the  sum  of  $95  was  paid  for  the  lan^l. 
The  deed,  therefore,  from  Mrs.  Gilmore  to  the  plaintiff  h 
valid. 

Objection  is  made  that  the  form  of  the  action  should  [n- 
ejectment,  and  not  to  quiet  title,  but  as  the  plaintiff  has  the 
prior  deed,  and  thereby  constructive  possession  of  the  laiul 
in  dispute,  and  as  the  defendant  is  not  in  actual  possession 
of  the  same,  the  plaintiff  may  maintain  an  action  to  quiet 
title.  The  description  of  the  premises  would  not  be  deii- 
nite  but  for  the  fact  that  the  land  conveyed  is  in  a  bend  oi" 
the  river,  and  the  line  running  westwardly  from  one  point 
on  the  river  to  another  passes  along  the  brow  of  the  bluff. 
This  point  fixes  the  limit  from  the  bend  in  the  river,  and 
the  testimony  tends  to  show  that  the  line  can  thereby  be 
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rendered  certain.     There  is  no  error  in  the  record  and  the 
judgment  will  be  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


Henry  Dohle,  plaintiff  in  error,  v.  The  Omaha 
Foundry  and  Machine  Company,  defendant  in 

ERROR. 

An  action  to  forecloee  a  mechanic's  lien  is  essentially  a  suit  in 
eqnltj,  and  a  party  is  not  as  a  m^ter  of  right  entitled  to  a  jury 
trial  therein. 

Error  to  the  district  uourt  for  Douglas  county.  Tried 
below  before  WAKEiiEY.  J. 

George  W,  Doans,  for  plaintiiF  in  error. 

T.  W.  T.  Ri<ihards  and  H.  D.  Estabrook,  for  defendant 
in  error. 

Maxwell,  J. 

This  action  was  brought  by  the  Omaha  Foundry  and 
Machine  Co.  against  Henry  Dohle  to  foreclose  a  mechan- 
ic's lien.  Dohle  filed  an  answer  to  the  petition  wherein  he 
denied  the  facts  stated  therein,  except  as  otherwise  admit- 
ted; and  second,  set  up  a  counter-claim  for  losses  sustained 
by  him  by  reason  of  the  delay  in  furnishing  the  material. 
On  the  trial  of  the  cause  Dohle  demanded  a  jurj^,  which 
the  court  refused.  He  then  withdrew  his  counter-claim, 
and  the  court  rendered  judgment  against  him  for  the  sum 
$902.16,  and  ordered  the  premises  to  which  the  lien  at- 
tached to  be  sold.     He  appeals  to  this  court 
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The  first  error  assigned  is  the  refusal  of  the  court  to  call 
a  jury  to  try  the  issues  in  the  case.  As  the  counter-claim 
was  withdrawn  after  the  jury  was  demanded,  and  no  de- 
mand for  a  jury  to  try  the  remaining  issues,  we  might 
consider  the  objection  waived.  We  will  however  deter- 
mine the  question. 

In  a  purely  legal  action  a  party  may  demand  a  jury  as  a 
matter  of  right.  Lamaatei"  v.  Scqfieldy  6  Neb.,  148.  Mills 
V.  Miller,  3  Id.,  94. 

Sec.  280  of  the  code  provides  that  issues  of  fact  arising 
in  ac^tions  for  the  recovery  of  money  or  of  specific  real  or 
personal  property  shall  be  tried  by  a  jury,  unless  a  jury 
trial  is  waived.  But  an  action  to  foreclose  a  mechanic's 
lien  is  essentially  equitable  in  its  nature.  It  is  a  proceed- 
ing to  subject  the  property  on  which  the  lien  exists  to  the 
satisfaction  of  the  debt.  No  general  execution  issues  in 
the  case  but  an  order  to  sell  the  premises  described  in  the 
petition.  It  is  an  action  in  equity.  The  question  here  in- 
volved was  before  the  supreme  court  of  Minnesota  in  Sum- 
ner V.  JoneSj  7  N.  W.  R.,  266,  and  it  was  held  that  in  an 
action  to  foreclose  a  mechanic's  lien  the  plaintifis  were  not 
as  a  matter  of  right  entitled  to,  a  jury  trial.  No  cases  have 
been  cited  to  the  contrary.  The  court  did  not  err,  there- 
fore, in  refiising  a  jury  trial. 

The  second  objection  is  for  allowing  interest  from  March 
let,  1881 ;  but  inasmuch  as  the  testimony  is  not  preserved 
in  the  record  we  are  unable  to  determine  whether  the  court 
erred  in  allowing  the  same  or  not  There  is  no  error  in 
the  record  and  the  judgment  is  affirmed. 

Judgment  apfikmed. 

The  other  judges  concur. 
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^  ^^  Daniel  Desmond,  plaintipp  in  error,  v.  The  State 
OP  Nebraska,  ex  rel.  August  Pofall,  defend- 
ant IN  error. 

Exemption:  waiveb.  Where  exempt  property  has  been  levied 
npon,  the  giving  of  a  redelivery  nndertaking  by  the  debtor  is 
not  a  waiver  of  the  exemption. 

Error  to  the  district  court  for  Madison  county.    Tried 
below  before  Barnes,  J. 

George  N,  Beek,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Maxwell,  J. 

The  defendant  in  error  made  application  to  Judge  Barnes 
for  and  obtained  a  peremptory  writ  of  mandamus.  In  the 
application  he  alleges  that  he  is  the  head  of  a  family,  a  res- 
ident of  the  state,  and  actually  engaged  in  the  business  of 
agriculture;  that  on  the  twenty-fifth  day  of  January,  1882, 
one  Cyprian  Inman  caused  an  execution  to  be  issued  on  a 
judgment  rendered  before  a  justice  of  the  peace  in  his  favor 
and  against  said  Pofall ;  that  the  execution  was  delivered 
to  Desmond  as  deputy  sheriff,  and  he  levied  the  same  on 
one  span  of  horses,  a  set  of  harness,  and  one  wagon,  the 
property  of  said  Pofall;  that  on  the  eleventh  of  March,* 
and  before  the  sale  of  said  property,  said  PofeU  claimed 
the  same  as  exempt  from  execution  by  filing  with  said  offi- 
cer a  sworn  inventory  of  all  his  property;  that  said  Des- 
mond refused  and  still  refuses  to  release  said  property,  but 
has  advertised  the  same  for  sale  under  said  execution,  etc; 
that  said  execution  was  not  issued  on  a  claim  for  clerk's, 
laborer's,  or  mechanic's  wages,  nor  for  money  due  and 
owing  by  an  attorney  at  law. 
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The  answer  alleges  that  Pofall  has  made  no  selection  of 
the  property  as  required  by  law;  that  the  plaintiff  has  sub- 
mitted to  the  levy  without  protest  or  reservation  by  giving 
Desmond  a  redelivery  bond,  etc. 

On  the  hearing  Judge  Barnes  found  that  the  property 
levied  upon  was  exempt,  and  granted  a  peremptory  writ  of 
mandamus,  and  taxed  the  costs  to  Desmond.  He  brings 
'the  cause  into  this  court  by  petition  in  error.  It  is  clearly 
shown  that  the  property  levied  upon  was  exempt.  This 
b^ng  so,  does  the  giving  of  a  redelivery  bond  to  the  officer 
waive  the  exemption?     We  think  not. 

Sec.  1072  of  the  code  authorizes  the  officer  to  take  "se- 
-curity  for  his  own  indemnity"  when  he  permits  the  execu- 
tion debtor  to  retain  the  property  to  the  time  of  sale.  But 
if  the  property  was  exempt  the  giving  of  such  security 
would  not  be  a  waiver  of  the  exemption.  It  is  not  the 
policy  of  the  law  to  deprive  the  head  of  a  family  of  the 
means  of  gaining  a  livelihood,  and  reduce  him  from  a  use- 
ful citizen  to  a  pauper.  The  exemption  law  is  to  receive  a 
liberal  construction  in  order  to  carry  its  beneficent  provi- 
sions into  effect.  If  property  is  exempt  no  good  reason 
exists  why  the  debtor  should  not  be  permitted  to  claim  it 
at  any  time  before  the  sale,  and  such  has  been  the  practice 
in  this  state.  Chesney  v.  Francisco^  12  Neb.,  626.  When 
the  levy  is  made  and  the  redelivery  bond  given  the  debtor 
may  not  be  aware  of  his  rights  in  the  premises,  and  he 
simply  agrees  that  the  property  shall  not  be  removed;  in 
other  words,  shall  be  hejd  for  the  officer  subject  to  the 
debtor's  rights  under  the  law.  The  officer  acquires  no 
greater  rights  by  the  undertaking  than  he  would  have  had 
by  taking  the  property  into  his  possession.  He  should 
therefore  have  released  the  property  without  compulsion, 
and  haying  &iled  to  do  so  the  judgment  must  be  affirmed. 

Judgment  affirmed. 

The  other  judges  concJUr. 


n 
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Jonas  M.  Clarine,  plaintiff  in  errob,  v.  Andrew 
A.  Nelson,  defendant  in  error. 

1 .  Bill  of  Fartioulars  of  Set-off.    In  an  action  before  a  justice 

of  the  peace,  it  is  only  in  cases  where  the  plaintiff,  hia  agent,  or 
attorney  requires  the  defendant  to  file  a  hill  of  particnlars  of  hiB 
set-off  that  it  is  necessary  to  do  so. 

2.     :    EVIDENCE.    Where  the  plaintiff  in  his  hill  of  particolaiB 

has  set  ont  the  entire  account — the  credits  as  well  as  the  debits 
—and  the  only  question  is  as  to  the  amount  due  thereon,  proof 
may  be  received  as  to  such  account  without  the  defendant  plead- 
ing the  Kume  items  as  a  setoff. 

Error  to  the  district  court  for  Furnas  couuty.  Tried 
below  before  Gaslin,  J. 

John  Dawson,  for  plaintiff  in  error. 

W,  8,  Morlan,  for  defendant  in  error. 

Maxwell,  J. 

This  action  was  commenced  before  a  justice  of  the  peace 
to  recover  from  the  iiefendant  the  sum  of  $33.36,  balance 
claimed  to  be  due  the  plaintiff  on  an  account,  as  follows: 

"Oxford,  Neb.,  Aug,  3d,  1882. 
"Andrew  A.  Nelson,  [Dr.J 

"Dec.  Ist,  1881,  To  cash  for  ticket $55  00 

"May  1st,  1882,        "  "     '     10  00 

"  Aug.  2d,  1882,  Damages  for  not  fulfilling  contract  25  00 

"$90  00 
"Aug.  2d,  1882,  Credit  by  eight  month's  work  at 

"  $7.08  per  month $66  64 

"$33  36" 
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Oil  the  trial  of  the  cause  the  justice  fouud  that  the  de- 
fendant was  indebted  to  the  plaintiff  on  the  cause  of  action 
set  forth  in  the  bill  of  particulars  in  the  sum  of  $63.28, 
and  that  the  plaintiff  was  indebted  to  the  defendant  for 
work  and  labor  in  the  sum  of  $78.  Judgment  was  there- 
upon rendered  in  favor  of  the  defendant  for  the  sum  of 
$14.72  and  costs  of  suit.  The  plaintiff  took  the  case  on 
error  to  the  district  court,  where  the  judgment  was  affirmed. 

The  errors  assigned'  in  this  court  are:  1st,  That  the  dis- 
trict court  erred  in  affirming  the  judgment  of  the  justice; 
2d,  That  the  court  erred  in  rendering  judgment  in  favor  of 
the  defendant  because  he  had  pleaded  no  set>-off. 

Sec.  951  of  the  code  provides  that  in  all  cases  before  a 
justice  the  plaintiff,  his  agent,  or  attorney  shall  file  with 
such  justice  a  bill  of  the  particulars  of  his  demand,  and  the 
defendant  ij  required  by  the  plaintiff,  his  agent,  or  attor- 
ney, shall  file  a  like  bill  of  the  particulars  he  may  claim  as 
a  set-off;  and  the  evidence  on  the  trial  shall  be  confined  to 
the  items  set  forth  in  said  bills. 

It  is  only  in  cases  where  the  defendant  is  required  by 
the  plaintiff,  his  f^nt,  or  attorney  to  file  a  bill  of  particu- 
lars of  his  set-off  that  it  is  necessary  for  him  to  do  so.  If 
not  required  to  file  a  bill  of  particulars  he  may  prove  his 
set-off  without  pleading  it.  Where,  however,  the  plaintiff 
in  his  bill  of  particulars  sets  out  the  entire  account — the 
credits  as  well  as  the  debits — ^and  the  only  question  is  as  to 
the  amount  due  thereon,  proof  may  be  received  as  to  the 
items  of  such  account  without  the  defendant  filing  a  bill  of 
the  same  items  of  credit.  It  is  apparent  that  the  proof 
was  properly  received,  and  there  is  no  error  in  the  record. 
The  judgment  is  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 


n 
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15    4421 
17    667 

U  JJg  The  State  of  Nebraska,  ex  rel.  Wat^ter  L.  Whtt- 
|i5  442  temore,  V,  Thomas  Peacock  et  al. 

,  15  "IS  • 

,  ^  S^  1.    Election:    canvassing  setukns:   mandamus.    A  board  of 
I  46  736,  canvasseTB  of  the  retuma  of  an  election  poeseas  no  anthoiity  to 

throw  out  the  returns  of  election  from  certain  precincts  and  re- 
fuse to  canvass  such  yotes,  and  if  they  do  so  th^  may  be  com- 
lielled  by  mandamus  to  reassemble  and  complete  the  canvass. 

2.    Mandamus.    If  the  remedy  by  action  is  not  adequate,  manda- 
mus will  lie  against  public  officers  for  neglect  of  official  duty. 

Original  application  for  mandamus. 

/,  i2.  WebdeTy  for  the  relator. 

Charka  0.  Whedon,  for  the  respondents. 

Maxwell,  J. 

This  is  an  application  for  a  mandamus  against  the  de- 
fendantSy  who  are  special  county  commissioners  of  Brown 
county,  to  canvass  the  votes  cast  in  Long  Pine  precinct  for 
the  location  of  the  county  seat  of  that  county.  It  appears 
from  the  record  that  Brown  county  was  organized  on  the 
twelfth  day  of  March,  1888,  and  Thomas  Peacock,  Isaac 
N.  Alderman,  and  Daniel  D.  Carpenter  were  appointed 
special  county  commissioners;  that  the  county  was  there- 
upon divided  into  suitable  precincts,  and  an  election  called 
to  be  held  on  the  nineteenth  day  of  July,  1883,  for  the 
election  of  precinct  and  county  officers  and  the  location  of 
the  county  seat;  that  on  the  twenty-fourth  of  July,  1883, 
said  commissioners  and  the  county  clerk  met  and  canvassed 
all  the  returns  of  said  election  except  Long  Pine  precinct; 
that  the  votes  as  canvassed  for  county  seat  were  as  follows: 

For  Ains worth,  441  votes; 

For  Long  Pine,  809  votes; 

For  Bassett,  74  votes; 
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makiog  a  total  of  824,  and  as  Ainsworth  had  a  majority 
of  all  the  votes  canvassed  it  was  declared  the  connty  seat; 
that  the  votes  cast  at  Long  Pine  for  county  seat  were  as 
follows: 

For  Ainsworth,  2  votes; 

For  Long  Pine,  29  votes; 

For  Bassett,  45  votes; 

For  Morris  Bridge,  3  votes; 
which  if  canvassed  would  make  a  total  of  903  votes,  and 
require  another  election  for  the  location  of  the  county  seat 

Th(?se  returns,  upon  their  face,  were  sufficiently  authen- 
ticated to  show  that  they  were  genuine.  The  law  placed 
upon  these  defendants  the  duty  of  canvassing  the  returns 
— not  a  portion  but  all  of  them.  If  they  could  throw  out 
one  precinct,  why  not  two  or  more,  and  thus  practically 
disfranchise  a  portion  of  the  people  and  defeat  the  will  of 
the  majority  ?  Such  practice,  if  sanctioned,  would  make 
elections  a  fiirce.  But  such  is  not  the  law.  The  duty  of  a 
canvassing  board  is  to  count  the  votes  returned  by  the 
pro|>er  officers,  and  it  has  no  discretion  in  the  premises,  the 
duties  being  purely  ministerial.  Hagge  v.  The  State,  10 
Neb.,  51.  State  v.  Hill,  Id.,  58.  State  v.  Steams,  11  Id., 
102,  But  it  is  claimed  on  behalf  of  the  defendants  that 
even  if  the  returns  from  Long  Pine  were  improperly  ex- 
cluded, still  the  relator  has  an  adequate  remedy  by  contest, 
and  therefore  mandamus  will  not  lie.  All  the  cases  seem 
to  agree  that  a  mere  right  of  action  will  not  prevent  the 
issuing  of  a  mandamus  in  a  proper  case.  The  remedy  by 
action  must  be  adequate.  Can  it  be  said  that  the  circuitous 
and  expensive  remedy  by  contest  is  an  adequate  one — ^a 
remedy  which  may  require  years  to  reach  the  final  judg- 
ment, while  the  same  result  can  be  reached  at  once  by  re- 
quiring a  canvass  of  the  votes  cast?  State  v.  Steams,  11 
Neb.,  104.  A  remedy  to  be  adequate  should  be  prompt 
and  efficient,  and  this  is  affi3rded  by  mandamus.  Besides, 
it  does  not  lie  in  the  mouths  of  these  defendants  to  plead 
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another  remedy  as  an  excuse  for  a  failure  on  their  part  to 
perforin  a  plain  duty.  A  peremptory  writ  is  awarded  as 
prayed. 

Judgment  accordingly. 

The  other  judges  concur. 


The  State  of  Nebraska,  ex  rel.  L.  R.  Crosby,  v. 
W.  W.  CoNi». 

1.  School  Meetings:  women  may  vote  and  hold  office. 
The  act  allowing  women  poasening  the  qnalificatioos  therein 
prescribed  to  vote  at  school  meetings  is  not  in  conflict  with  the 
oonstitntion,  and  is  valid.  Women  are  eligible  also  to  theoffice 
of  school  trustees. 

a.    :     when  held:     adjournment.     The  annual   school 

meeting  of  each  school  district  for  the  election  of  of&cen  is  re- 
quired to  be  held  on  the  first  Monday  of  April  of  each  year,  and 
there  is  no  authority  to  adjourn  the  election  to  another  day. 

3.  Quo  Warranto.  The  attorney  general  is  the  proper  officer  to 
institute  proceedings  in  quo  warranto  in  the  supreme  court,  and 
not  a  district  attorney. 

MonoK  to  quash  information  of  quo  warranto, 

W.  F.  Bryanty  J.  C.  O/win,  C.  C.  MeNish,  and  M.  Mo 
Laughlin,  for  relator. 

/.  C  Orawford  and  John  3f.  Tku/rston^  for  respondents. 

Maxwell,  J. 

This  is  an  original  action  in  gwo  warranto  brought  by 
the  district  attorney  of  the  seventh  judicial  district  on  his 
own  behalf,  and  on  the  relation  of  Crosby,  to  oust  the  de- 
fendant from  the  office  of  treasurer  of  school  district  No. 


r" 
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30,  Cuming  county,  and  install  the  relator  therein.     It  is 
alleged  in  the  information,  in  substance,  that  on  the  second 
day  of  April,  1883,  Crosby  was  a  legal  voter  in  said  dis- 
trict, and  then  had  and  now  has  the  qualifications  required 
by  law  to  hold  the  office  of  treasurer  of  said  district;  that 
at  the  annual  school  meeting  of  said  district  held  at  the 
school  housQ  in  Wisner  on  the  first  Monday  in  April,  1881 
the  defendant  was  duly  elected  treasurer  of  the  district  for 
the  term  of  three  years,  and  until  his  successor  was  elected 
and  qualified,  and  that  he  thereupon  qualified  and  entered 
upon  the  duties  of  his  office;  that  on  the  first  Monday  of 
April,  1883,  the  annual  school  meeting  of  said  district  was 
hel(}  at  the  school  house  in  the  village  of  Wisner,  and  after 
the  transaction  of  a  part  of  the  business  of  said  meeting  it 
was  by  the  unanimous  vote  of  said  meeting  adjourned  un- 
til the  fourth  day  of  May,  1883;  that  on  the  fourth  day  of 
May,  1883,  the  qualified  voters  of  said  district  met  at  the 
school  house  therein,  aod  adopted  a  resolution  to  change 
the  board  of  trustees  of  said  district  from  three  to  six,  and 
thereupon  proceeded  to  elect  six  trustees,  viz.,  two  for  one 
year,  two  for  two  years,  and  two  for  three  years,  each  of 
whom  filed  his  acceptance;  that  the  defendant  Cone  was 
present  and  participated  in  the  proceedings  of  the  meeting 
on  the  first  Monday  in  April,  1883,  and  the  adjourned 
meeting  in  May  of  that  year;  that  on  the  seventh"  of  May, 
1883,  said  board  of  trustees  duly  organized  and  elected  the 
relator,  L.  R.  Crosby,  treasurer  of  said  district;  that  said 
Crosby  duly  filed  his  bond  in  the  sum  of  $5,000  for  the 
faithful  performance  of  his  duty  as  such  treasurer,  but  not- 
withstanding notice  was  given  to  said  defendant  of  these 
fitcts,  on  the  nineteenth  day  of  May,  1883,  and  a  demand 
upon  him  for  the  possession  of  said  office,  he  then  refused 
and  still  refuses  to  surrender  the  same,  claiming  that  he  is 
the  lawful  treasurer  of  said  district.     There  is  also  an  alle- 
gation that  certain  women  voted  at  the  school  meeting,  and 
that  a  portion  of  the  board  elected  on  the  fourth  of  May, 
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1883,  were  women.  The  attorneys  for  the  defendant  now 
move  to  qaash  the  writ  for  a  number  of  reasons  which  need 
not  be  mentioned  in  detail. 

Three  questions  are  presented  for  determination:  Ist^ 
The  authority  of  the  district  attorney  to  institute  proceed- 
ings in  this  court.  2d^  The  right  of  women  possessing  the 
qualifications  prescribed  in  the  statutes  to  vote  at  school 
meetings  and  hold  the  office  of  trustee.  3d,  The  authority 
of  the  voters  at  an  annual  meeting  of  the  school  district  to 
adjourn  the  meeting  to  a  future  day,  and  elect  officers  at 
the  adjourn^  meeting. 

The  authority  of  a  district  attorney  to  institute  proceed- 
ings of  this  character  in  the  district  courts  of  the  various 
counties  composing  his  district  against  persons  illegally  ex- 
ercising the  duties  of  an  office  within  such  district  will  not 
be  questioned.  Whether  his  authority  extends  to  the  in- 
stituting of  proceedings  in  the  supreme  court  is  very  doubts 
ful,  tlie  attorney  general  being  the  proper  officer.  This 
question,  however,  was  not  very  fully  discussed  on  the 
hearing,  and  as  Crosby  is  joined  with  the  prosecuting  at- 
torney as  relator,  and  is  entitled  to  maintain  the  action,  it 
is  unnecessary  to  further  consider  the  question. 

Second.  Sec.  4,  subdivision  11  of  the  chapter  on  schoob 
(Comp.  St.,  456),  provides  that  every  voter  and  every 
woman  who  has  resided  in  the  district  forty  days  and  is 
over  twenty- one  years  of  age  and  who  owns  real  property 
in  the  district,  shall  be  entitled  to  vote  at  any  district  meet^ 
ing.  Eveiy  voter  and  every  woman  who  has  resided  in 
the  district  forty  days  and  is  over  twenty-one  years  of  age 
and  owns  personal  property  assessed  in  his  or  her  name  at 
the  last  assessment,  shall  be  entitled  to  vote  at  any  district 
meeting.  Every  voter  and  every  woman  who  has  resided 
in  the  district  forty  days  and  is  over  twenty-one  years  of 
age,  and  who  has  children  of  school  age  residing  in  the  dis- 
trict, shall  be  entitled  to  vote  at  any  district  meeting. 

It  is  contended  that,  as  the  constitution  fixes  the  qualifi- 
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cations  of  voters,  and  does  not  confer  the  elective  franchise 
upon  women,  therefore  the  l^islature  had  no  author- 
ity to  pass  the  act  in  question.  An  examination  of  the 
constitution  will  convince  any  one  that  the  provisions  in  re- 
garf  to  elections  were  not  intended  to  apply  to  school  dis- 
tricts. The  organization  of  district  schools  is  one  of  the 
modes  by  which  the  state  provides  for  the  education  of  all 
persons  residing  therein  between  the  ages  of  five  and  twenty- 
one  years.  The  continued  existence  of  free  government 
depends  to  a  great  extent  upon  the  intelligence,  love  of 
rightj  and  good  morals  of  the  people.  That  women  are 
sucx^ssfiil  educators  is  fully  shown  by  experience,  and  the 
coniraon  law  permitted  them  to  fill  any  office  of  an  ad- 
ministrative character  the  duties  of  which  they  were  com- 
petent to  discharge.  Opinion  of  the  Judges,  115  Mass., 
602.  The  statute  merely  permits  women  possessing  the 
nece^ary  qualifications  to  have  a  voice  in  the  choice  of 
school  officers,  selection  of  teachers,  and  general  manage- 
ment of  schools.  And  being  entitled  to  vote,  they  are 
also  entitled  to  act  as  trustees.  We  have  no  doubt,  there- 
fore, that  the  act  allowing  women  possessing  the  qualifica- 
tions prescribed  in  the  act  to  vote  at  school  meetings  is  con- 
stitutional and  valid.  This  question  was  before  the  supreme 
court  of  Kansas  in  Wheeler  v,  Brady y  16  Kas.,  26,  and  it 
was  lield  that  the  constitutional  provision  in  regard  to  elec- 
toi*s  did  not  apply  to  school  districts,  and  that  the  act  allow- 
ing women  to  vote  at  school  meetings  was  valid.  To  the 
same  effect  is  the  Opinion  of  the  Judges,  116  Mass.,  602. 
The  second  objection  therefore  is  untenable. 

The  third  objection  is  more  serious.  Sec.  1,  subdivision 
11  of  the  school  law  (Comp.  St.,  466),  provides  that  "the 
annual  school  meeting  of  each  school  district  shall  be  held 
at  the  school  house,  if  there  be  one,  or  at  some  other  suita- 
ble place  within  the  district,  on  the  first  Monday  of  April  of 
each  year,  and  the  school  year  shall  commence  on  that  day." 

Sec,  8  provides  for  an  adjournment  from  time  to  time 
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for  the  purpose  of  locating  a  site,  but  we  find  no  authority 
to  adjourn  the  election  of  officers.  The  fiict  that  the  school 
year  dates  from  the  day  of  the  election  tends  to  show  the 
intention  of  the  legislature  to  have  the  election  take  place 
at  the  time  indicated,  and  we  are  not  aware  of  any  author- 
ity to  postpone  the  same.  We  are  of  the  opinion,  therefore, 
that  the  election  held  on  the  fourth  of  May  was  a  nullity, 
and  that  the  defendant  is  the  lawful  treasurer  of  said  school 
district.  This  being  so,  the  information  fails  to  state  facts 
sufficient  to  entitle  the  relator  to  any  relief,  and  it  will  be 
quashed.     Motion  sustained. 

Judgment  acxx)Rdingly. 

The  other  judges  concur. 
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The  State  of  Nebraska  v.  Pbter  Wish. 

BtstUtea:  oonbtbuctiok.  Where  a  new  act  is  in  the  very  woids 
of  a  sfatate  which  it  repeals,  and  it  is  dear  that  the  repeal  and 
re-enactment  were  intended  to  oontinae  in  force  the  nninterropted 
operation  of  the  old  statute,  they  will  he  so  oonstraed.  And 
this  will  apply  to  crimes  committed  before  the  new  act  took 
effect  State  v.  MeCatt,  9  Neb.,  203.  WHgH  v,  OakUg,  5  Met, 
406.    FMeiion  v.  Spring,  3  Wis. ,  671. 

Bill  of  exceptions  from  Antelope  county  on  behalf  of 
plaintiff^  filed  under  sees.  615,  516,  criminal  code. 

E,  M,  Coffiuy  district  attorney,  for  the  State. 

D.  A.  Holmes^  contra. 

Maxwell,  J. 

At  the  April,  1883,  term  of  the  district  court  of  Ante- 
lope county,  the  defendant  was  indicted  for  stealing  a  horse 
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in  that  county  on  the  twenty-seventh  of  March,  1883.  On 
the  thirteenth  day  of  November,  1 883,  the  defendant  de- 
murred to  the  indictment,  upon  the  ground  that  the  &ct8 
stated  therein  did  not  constitute  an  offense  under  the  stat- 
ute. The  demurrer  was  sustained  and  the  defendant  dis- 
charged. '  The  prosecuting  attorney  then  applied  for  and 
obtained  leave  to  file  a  petition  .in  error  in  this  court  for 
the  purpose  of  having  the  law  determined.  No  objection 
is  made  to  the  form  of  the  indictment,  but  it  is' claimed 
that  the  law  for  the  punishment  of  horse  stealing  was  re- 
pealed without  a  saving  clause  after  the  offense  charged  in 
the  indictment  was  committed.  The  act  to  amend  sec.  117 
of  the  criminal  code  is  as  follows:  "If  any  person  shall 
steal  any  horse,  mare,  gelding,  foal,  or  filly,  ass  or  mule  of 
any  value;  or  if  any  person  shall  receive  or  buy  any  horse, 
mare,  gelding,  foal,  or  filly,  ass  or  mule  that  shall  have 
been  stolen,  knowing  the  same  to  have  been  stolen,  with 
intent  by  such  receiving  or  buying  to  defraud  the  owner; 
or  if  any  person  shall  conceal  any  horse  thief,  knowing  him 
to  be  such;  or  if  any  person  shall  conceal  any  horse,  mare, 
or  gelding,  foal  or  filly,  ass  or  mule,  knowing  the  same  to 
have  been  stolen ;  every  person  so  offending  shall  be  im- 
{>risoned  in  the  penitentiary  not  more  than  ten  years  nor 
less  than  one  year." 

"Sec.  2.  Section  117  of  the  criminal  code  of  this  state, 
as  now  existing,  is  hereby  repealed." 

"Approved  February  27th,  1883."   Laws  1888,  p.  333. 

The  only  difference  between  the  original  section  and  the 
one  as  amended  is,  in  reducing  the  maximum  imprisonment 
from  fifteen  years  to  ten  years  and  the  minimum  from  three 
years  to  one  year.  In  all  other  respects  the  language  of 
the  section  as  amended  is  verbatim  that  of  the  original. 
The  repeal  of  the  original  section  was  made  in  conformity 
to  the  provisions  of  section  11,  art.  III.  of  the  constitution, 
which  provides  that  "no  law  shall  be  amended  unless  the 
new  act  contains  the  section  or  sections  so  amended,  and 
29 
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the  section  or  sections  so  amended  shall  be  repealed/^  The 
object  of  this  provision  was  to  give  certainty  to  the  law  by 
removing  all  apparently  conflicting  provisions.  And  this 
was  the  only  purpose,  as  those  &miliar  with  the  history  of 
the  legislation  of  the  state  well  know. 

The  law  as  .to  an  absolute  repeal  of  a  statute  is  well 
stated  by  Matthew  Hale,  as  follows:  "That  wheu  an  of- 
fense is  made  treason  or  felony  by  an  act  of  parliament, 
and  then  those  acts  are  repealed,  the  offenses  committed 
before  such  repeal  and  the  proceeding  thereupon  are  dis- 
charged by  such  repeal,  and  cannot  be  proceeded  upon  after 
such  repeal  unless  a  special  clause  in  the  act  of  repeal  be 
made  enabling  such  proceeding  after  the  repeal  for  ofienses 
committed  before  the  repeal.^'  Hale's  Pleas  of  die  CroMn, 
vol.  1,  291.  This  would  follow  as  a  consequence,  because 
certain  acts  being  declared  a  felony  by  statullfe  and  to  be 
punished  in  a  certain  manner  therein  provided,  upon  the 
repeal  of  the  statute  the  authority  to  punish  would  be  en- 
tirely taken  away;  that  is,  the  authority  being  derived 
from  the  statute,  upon  its  unconditional  repeal  the  power 
ceases.  But  does  this  rule  apply  where  in  fact  the  statute 
has  not  been  repealed  ?  There  would  seem  to  be  a  material 
difference  between  repealing  a  statute  and  leaving  nothing 
in  its  place,  and  simply  repealing  it  so  far  as  to  avoid  an 
apparent  conflict  between  the  original  and  amended  sections 
of  the  act.  In  the  one  case  the  power  would  be  entirely  gone, 
while  in  the  other  no  instant  of  time  had  passed  between 
the  repeal  of  the  old  act  and  the  taking  effect  of  the 
new. 

The  repealing  act  re^nacts  the  provisions  of  the  old 
statute  in  its  very  language  in  all  respects,  except  in  reduc- 
inp;  the  imprisonment.  We  hold,  therefore,  that  where  the 
re-enactment  is  in  the  words  of  the  old  statute,  and  was 
evidently  intended  to  continue  in  force  the  uninterrupted 
operation  of  such  statute,  that  the  new  act  or  amendment 
is  a  mere  continuation  of  the  former  act,  and  is  not  in  a 
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proper  sense  a  repeal.  State  v.  McGoB,  9  Neb.,  203.  FiUl- 
erton  v.  Spring,  3  Wis,,  671.  Wright  v.  Oakley,  5  Met., 
406.     The  demurrer  should  have  been  overruled. 

The  other  judges  concur. 


Ellis  T.  Hartley,  plaintiff  in  erbor,  v.  John  P, 
Dorr  &  Co.,  defendants  in  error. 

1.  Finding  of  Court:    newtrial.    A  finding  of  the  lower  court 

will  not  be  set  dside  and  a  new  trial  granted  on  the  ground  of  a 
want  of  sufficient  evidence  to  support  it  unless  the  want  is  so 
great  as  to  show  that  the  finding  is  manifestly  wrong.  ','j 

2.    :    QUESTIONS  OF  FACT.     In  cases  tried  to  the  court  without 

a  jury,  the  finding  on  questions  of  fact  is  entitled  to  the  same 

respect  in  the  supreme  court  ks  would  be  accorded  to  the  verdict  i] 

of  a  jury  under  like  circumstances.     Cheney  v.  Eherhardt,  8  '         j 

Neb.,  423.  ''\ 

A 
Error  to  the  district  court  for  Lancaster  county.     Ac-  I 

tion  to  recover  $67. 60  as  commission  on  sale  of  a  lot  in  >' 

city  of  Lincoln.     Tried  below  before  Pound,  J. 

Lamb,  Ricketta  &  Wilson,  for  plaintiff  in  error. 

L,  W.  Billingsky,  for  defendants  in  error. 

Reese,  J. 

The  only  question  presented  in  this  case  is,  the  suflBciency 
of  the  evidence  to  sustain  the  finding  and  judgment  of  the 
district  court. 

The  cause  was  tried  to  the  court  without  the  intervention 
of  a  jury,  and  it  has  been  held  by  this  court  that  in  such 
case  the  findings  of  the  court  are  entitled  to  the  same  weight 
as  a  verdict  of  a  jury,  and  will  not  be  set  aside  on  the 
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ground  of  an  erroneous  finding,  unless  it  is  clear  that  such 
:«  the  case.  Sepnour  v.  Street,.  6  NeK,  89.  See  also  Mer- 
rick  V.  Boury,  4  Ohio  State,  60.  A  mere  difference  of 
opinion  between  the  court  which  tried  the  case  and  this 
court  will  not  warrant  the  setting  aside  of  the  finding  of 
the  trial  court  and  ordering  a  new  trial,  the  correct  rule 
being  as  stated  in  Seymour  v.  Street,  supra,  that  if  the  ver- 
dict or  finding  is  clearly  wrong  it  should  be  set  aside,  oth- 
erwise not.  ^ 

There  is  a  conflict  in  the  testimony  in  this  case,  but  there 
is  sufficient  on  the  part  of  plaintiff  to  sustain"  the  finding. 
The  action  was  for  commission  allied  to^be  due  a  real  es- 
tate broker,  growing  out  of  a  sale  of  real  estate.  While 
the  case  is  not  a  satisfactory  one,  and  might  have  been  de- 
cided otherwise,  yet  there  is  sufficient  to  sustain  the  finding 
of  the  court  that  Bittenbender,  the  purchaser,  applied  to 
Brown  to  ascertain  if  the  property  was  for  sale,  and  that 
Brown  referred  him  to  defendant  in  error,  who  was  the 
agent  of  plaintiff  in  error,  and  that  through  the  efforts  of 
defendant  in  error  the  property  was  finally  sold,  although 
sold  by  Brown. 

A  new  trial  will  not  be  granted  by  the  supreme  court  on 
the  ground  of  a  want  of  sufficient  evidence  to  support  the 
finding,  unless  the  want  is  so  great  aj9  to  show  that  the  ver- 
dict is  manifestly  wrong.  Potvin  v,  Curran  &  Chaae,  13 
Neb.,  302. 

The  judgment  of  the  district  court  is  affirmed. 

^         Judgment  affirmed. 
The  other  judges  concur. 
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Charles  O.  Swan,  appellee,  v.  Mattike  M.  Swan 
appellant. 

1.  Witness:    examination  in  chief.    The  method  of  examln- 

ing  witnesses  by  the  use  of  leading  and  suggestive  questions  is 
not  to  be  encoaraged  by  the  courts. 

2.  Divorce :    insufficient  evidence.    The  evidence  in  this  case 

examined,  and  Held,  Not  sufficient  to  sustain  a  decree  for  divorce. 

3.     :     SHOULD  ONLY  BE  QBANTED  IN  MSRIT0BI0U8  CAcODB.     A 

decree  of  divorce  should  not  be  granted  for  light  and  trivial 
causes,  but  every  party  seeking  a  decree  of  divorce  should  be 
required  to  bring  himself  clearly  within  the  provisions  of  the 
statute. 
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4.    :    ABANDONMENT.    To  sustaiu  an  action  for  divorce  on 

the  ground  of  abandonment^  an  intent  to  desert  or  abandon  the 
plaintifif  must  actually  exist  in  the  mind  of  the  defendant. 

Appeal  from  Buflalo  county.  Heard  below  before 
Gaslin,  J. 

E,  C.  OalMn8j  for  appellant. 

A.  H.  Conner,  for  appellee. 

Reese,  J. 

The  plaintiff  filed  his  petition  for  divorce  in  the  distritc 
court  of  Buffiilo  county,  alleging  willful  abandonment  by 
the  defendant.  The  defendant  answered,  denying  any 
abandonment  and  presented  a  cross  petition  for  divorce  and 
alimony,  alleging  abandonment  by  the  plaintiff.  To  this 
answer  no  reply  was  filed.  A  trial  was  had  to  the  court, 
and  a  decree  of  divorce  was  rendered  in  favor  of  the  plain- 
tiff. The  defendant  appeals,  and  insists  that  the  finding 
of  the  court  that  the  defendant  abandoned  the  plaintiff  is 
against  the  weight  of  evidence,  and  that  the  decree  should 
have  been  in  favor  of  the  defendant. 
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From  a  careful  examination  of  the  evidence  adduced  on 
the  trial  we  are  of  the  opinion  that  there  is  not  sufficient 
evidence  to  sustain  a  decree  in  favor  of  either  party.  As 
the  finding  was  against  the  defendant^  which  was  correct, 
we  will  briefly  notice  the  evidence  adduced  on  the  part  of 
the  plaintiff.  In  this  connection  we  notice^  also,  the  man- 
ner in  which  the  testimony  was  presented  to  the  court. 
For  this  purpose,  as  well  as  to  show  the  force,  ot  rather 
want  of  force  of  the  plaintifl^^s  testimony,  we  quote  the  ex- 
amination in  chief  entire  of  the  plaintiff  when  called  to  the 
witnes-s  stand  the  first  time  to  testify  in  his  own  behalf: 

Q.     You  are  the  plaintiff  in  this  c^se? 

A.     Yes,  sir. 

Q.  State  whether  you  were  married  on  or  about  the 
nineteenth  of  February,  1878? 

A.     I  was. 

Q.     To  the  defendant  here? 

A.     Yes,  sir. 

Q.  State  whether  or  not  on  or  about  the  second  day  of 
November,  1879,  she  left  you? 

A.     She  did. 

Q.     Do  you  know  where  she  went  to? 

A.     Slie  went  to  Dakota  territory. 

Q.  State  if  ever  since  that  time  she  has  ever  remained 
away  from  you  against  your  consent?  You  have  been 
willing  to  keep  her  if  she  would  come  and  live  with  you? 

A.     Yes,  sir. 

Q.  State  if  she  has  gone  out  there  and  stayed  out  there 
of  her  own  will? 

A.     Yes,  sir. 

Q.     You  are  not  in  business  now? 

A.     No,  sir. 

Q.     Have  you  got  any  means  of  your  own? 

A.     No,  sir,  I  have  not 

The  witness  was  then  turned  over  to  the  defendant's 
counsel  for  cross-examination. 
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We  deem  it  proper  here  to  say  that,  in  our  opinion,  this 
manner  of  examining  a  witness,  especially  when  testifying 
in  chief  in  his  own  behalf,  cannot  be  too  severely  con- 
demned. It  violates  almost  every  rule  laid  down  by  law 
writers  for  the  examination  in  chief  of  witnesses,  and  al- 
most destroys  the  force  of  what  the  witness  does  testify  to, 
as  nearly  every  answer  given  by  the  witness  is  simply  his 
assent  to  the  propositions  contained  in  the  interrogatory. 

**The  marriage  relation  should  not  be  severed  for  Slight 
and  trivial  causes.  A  party  seeking  a  divorce  should  be 
required  to  bring  his  case  clearly  within  the  provisions  of 
the  statute.  If  he  does  so  he  is  entitled  to  a  divorce.  If 
he  fails  to  do  this  his  action  should  be  dismissed."  Sroth- 
erton  v.  BrothertoUy  12  Neb.,  74.  Applying  this  rule  to 
the  case  at  bar  it  is  very  apparent  that  no  divorce  should 
have  been  granted. 

The  evidence  shows  that  soon  after  the  marriage  the 
plaintiff  went  to  the  home  of  the  defendant  to  live,  and  on 
a  certain  occasion  became  violently  sick.  His  wife  caused 
a  physician  to  be  called.  After  he  partially  recovered,  his 
father  went  to  the  house  where  he  resided  and  removed 
him  to  his  own  home,  but  nothing  was  said  about  his  wife 
accompanying  him.  The  flimsy  pretext  is  made  that  he 
was  poisoned  by  his  mother-in-law,  but  the  testimony 
wholly  fails  to  establish  anything  of  the  kind.  The  de- 
fendant continued  to  reside  with  her  mother  in  the  same 
town  in  which  the  plaintiff  resided,  and  in  the  course  of  a 
few  months  after  he  went  away  she  gave  birth  to  a  child. 
The  plaintiff  paid  for  the  services  of  the  physician  who 
treated  her  in  her  confinement,  but  gave  her  no  further  at- 
tention, although  she  was  in  circumstances  bordering  on 
destitution.  No  nurse  was  procured  for  her  by  him,  nor 
any  suitable  clothing  for  herself  or  child.  It  is  true  he 
testified  that  he  had  procured  a  home  for  her  and  she  would 
not  leave  her  mother  and  live  with  him,  but  it  is  also  true 
that  his  testimony  on  this  point  is  very  unsatisfactory.     It 
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simply  amounts  to  a  statement  that  he  could  get  a  house  if 
'  she  would  come.  No  steps  were  taken  to  prepare  a  home 
for  her,  and  in  fiuit  the  proof  shows  that  he  had  sold  his 
furniture  to  his  father  about  the  time  it  was  taken  away 
from  her,  when  he  left  her  house.  The  testimony  estab- 
lishes the  fact  that  the  defendant  was  willing  to  live  with 
him  at  all  times,  if  he  would  provide  a  home  and  support 
for  her.  But  that  he  has  never  done.  One  witness  testi- 
fies th*at  after  the  defendant  had  gone  to  reside  with  her 
mother,  who  had  removed  to  Dakota  after  the  separatioD, 
she  visited  her,  and  on  her  return  brought  a  message  from 
the  defendant  to  the  plaintiff  that  "if  he  would  provide  a 
home  ever  so  humble  she  would  come  and  live  with  him  f 
and  in  his  testimony  he  admits  receiving  the  message  as 
testified  to  by  the  witness,  but  simply  saya,  ''She  did  not 
come."  The  testimony  throughout  fails  to  show  any  intent 
on  tlie  part  of  the  defendant  to  abandon  the  plaintiff.  She 
did  not  leave  the  neighborhood  in  which  he  resided  until 
after  her  parents  had  gone,  and  when  she  found  it  neces- 
sary to  go  to  them  the  plaintiff  went  to  the  depot  with  her, 
and  she  informed  him  that  she  was  ready  to  live  with  him 
as  soon  as  he  procured  a  place  for  her. 

It  is  claimed  that  certain  remarks  made  by  ihe  defend- 
ant show  that  she  did  not  intend  to  live  with  the  plaintiff. 
One  witness  testifies  that  she  stated  at  one  time  "that  when 
her  father  got  money  enough  her  mother  was  going  to 
Deadwood,  and  she  was  going  with  her,  and  no  man  could 
stand  between  her  and  her  mother."  Another  says  she 
said  "that  she  would  not  stick  to  Charlie  Swan,  and  that 
she  would  not  leave  her  mother  for  the  best  man  that  ever 
lived."  The  witness  who  testified  to  the  first  of  the  above 
statements  is  the  father  of  the  plaintiff,  but  this  evidenre 
was  stricken  out  by  the  court  and  is  not  before  us.  The 
other  statement  is  denied  by  the  defendant.  We  attach  no 
importance  to  this  declaration,  if  true.  The  circumstana's 
under  which  the  remark  was  made  are  in  doubt,  and  it  is 
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not  unreasonable  to  suppose  that  the  witness  who  testified 
to  the  fact  was  not  the  person  of  whom  the  defendant  would 
make  a  confidant^  and  to  whom  she  would  expose  the  se- 
crets of  her  own  mind  upon  the  subject  of  her  domestic 
troubles. 

To  sustain  diis  action^  an  intent  to  desert  or  abandon  the 
plaintiff  must  actually  exist  in  the  mind  of  the  defendant, 
and  the  marital  relation  of  the  parties  must  cease.  1  Bishop 
on  Marriage  and  Divorce,  §  777.  The  distance  the  parties 
may  remove  from  each  other  is  not  material.  Maxwell's 
Pleading  and  Practice,  p.  657.  The  testimony  in  the  case 
does  not  fill  these  requirements. 

The  decree  of  the  district  court  is  vacated,  the  decision 
reversed,  and  the  cause  is  dismissed. 

Judgment  acjoordingly. 

The  other  judges  concur. 
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The  State  op  Nebbaska,  ex  rbl.  Charles  J.  Nobbs,    m  ^ 
PLAINTIFF,  V.  John  Wallichs,  Auditob,  defend- 
ant. 

1.  Appropriation  of  Fublio  Money.    The  auditor  of  public 

accounts  has  no  authority  to  draw  his  warrant  upon  the  state 
treasury  for  money  except  in  pursuance  of  a  specific  appropriation 
made  by  law. 

2.  .  The  act  of  Peb'y  28,  1883,  entitled  "  An  act  making  ap- 
propriations for  the  current  expenses  of  the  state  government," 
etc.,  does  not  appropriate  any  money  for  the  purpose  of  return- 
ing prisoners  from  the  penitentiary  to  the  counties  in  which  they 
were  convicted,  for  retrial. 

3.  Compensation:    salary  to  covkb.    The  warden  or  other 

officers  of  the  penitentiary  drawing  a  salary  from  the  state  are 
not  entitled  to  any  increase  of  compensation  for  services  imposed 
by  law  in  returning  prisoners  for  retrial. 
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Reese,  J. 

This  is  an  application  to  this  court,  in  the  exercise  of  its 
original  jurisdiction,  by  the  warden  of  the  penitentiary  for 
a  writ  of  mandamus  to  the  state  auditor  to  compel  him  to 
draw  his  warrant  on  the  state  treasury  for  the  sum  of  $66.30, 
being  the  allied  expenses  of  returning  two  prisoners  to 
the  county  jail  of  Adams  county  for  retrial.  To  the  ap- 
plication the  respondent  filed  a  general  demurrer,  upon  the 
ground  that  the  application  fails  to  state  firsts  sufficient  to 
entitle  the  relator  to  the  writ. 

Section  614  of  the  criminal  code  makes  it  the  duty  of  the 
warden  of  the  penitentiary,  in  case  a  new  trial  of  a  convict 
be  o^ered,  to  forthwith  cause  the  defendant  to  be  taken 
and  conducted  to  the  county  jail  in  the  county  where  he 
was  convicted,  and  there  be  delivered  to  the  keeper  of  said 
jail.  That  being  his  duty,  and  the  demurrer  having  ad- 
mitted the  facts  alleged  in  the  application  for  the  writ,  the 
only  question  requiring  our  present  attention  is,  whether 
or  not  there  has  been  an  appropriation  of  the  necesaaiy 
funds  to  pay  this  expense. 

Section  22  of  article  III.  of  the  constitution  of  this  state 
provides  that,  ''No  money  shall  be  drawn  from  the  treas- 
ury except  in  pursuance  of  a  specific  appropriation  made 
by  law."  It  is  claimed  by  the  relator  that  the  appropria- 
tion has  been  made  in  the  item  of ''Fugitives  from  justice, 
rewards,  sheriflfe'  fees,  etc.,"  found  in  the  miscellaneous  ap- 
propriations on  page  362  of  the  session  laws  of  1883,  and 
contained  in  "An  act  making  appropriations  for  the  cur- 
rent expenses  of  the  state  government  for  the  years  ending 
March  31st,  1884,  and  March  31st,  1885,  and  to  pay  mis- 
cellaneous items  of  indebtedness  owing  by  the  state  of  Ne- 
braska," approved  February  28,  1883.  We  think  it  clear 
that  the  appropriation  fails  to  cover  cases  of  this  kind,  and 
that  the  auditor  can  issue  the  warrant  only  in  case  of  a 
"specific  appropriation"  being  made  to  pay  the  expense. 
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This  being  the  view  of  the  court,  it  is  apparent  that  the 
relator  is  not  entitled  to  the  relief  sought,  and  the  demur- 
rer must  be  sustained. 

While  the  forgoing  may  be  sufficient  to  dispose  of  the 
question  directly  before  the  court,  yet  it  is  thought  proper 
to  call  attention  to  the  further  consideration  that  section 
twelve  on  page  508,  Compiled  Statutes,  fixes  the  salary  of 
the  warden  at  $1,500,  and  that  it  being  made  his  duty  by 
law  to  return  convicts  for  retrial,  the  only  compensation 
which  can  be  allowed  him  is  the  reimbursement  of  money 
actually  and  necessarily  paid  out  by  him  in  such  return, 
and  that  no  person,  whether  warden  or  guard,  in  the  em- 
ployment of  the  state  at  a  fixed  compensation  or  salary  can 
be  allowed  any  per  diem  or  compensation  for  making  the 
return  of  the  persons  so  to  be  returned. 

All  the  judges  concur  and  the  writ  is 

Denied. 
C  /.  Dilworth,  for  the  relator. 

Imao  Powers,  Jr.^  Attorney  General,  for  the  respondent. 


Sanfobd  L.  Sturtevant  et  al.,  plaintipes  in  error, 
V.  The  State  of  Nebraska,  ex  rel.  Anson  L. 
Havens,  defendant  in  error. 

1.  Infant:    custody  op.     Where  an  infant  child,  eight  months  of 

age,  is  in  the  custody  of  its  grandparents,  its  mother  being  dead, 
and  it  appearing  that  it  would  be  more  for  the  benefit  of  the  in- 
fant to  remain  with  them  than  to  be  put  under  the  care  of  the 
&ther,  the  court  wUl  refuse  to  direct  the  infant  to  be  delivered 
to  him. 

2.  Interest  of  Child  only  to  be  Considered.    In  such  a  con 

troversy  for  the  custody  of  the  child  the  order  of  the  court  Rhould 
be  made  with  a  single  reference  to  the  best  interests  of  such 
child. 
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Error  to  the  district  court  for  Merrick  county.  Tried 
below  before  Post,  J. 

W.  H.  MwngeTy  James  (?.  Reedery  and  Oeorge  D,  Mei- 
Jde/ohnj  for  plaintiffs  in  error. 

Harwood,  Ames  &  Kelly  and  Ewing  &  Reinoehl,  for  de- 
fendant in  error. 

Keese,  J. 

This  cause  originated  in  the  district  court  of  Merrick 
county,  where  the  defendant  in  error  sued  out  a  writ  of 
hctbeas  corpvs  for  the  purpose  of  procuring  the  custody  of 
Ella  Nettie  Havens,  his  infant  child,  who  was  in  the  cus- 
tody of  the  plaintiffs  in  error.  A  trial  was  had,  and  the 
court  having  stated  its  findings  of  fact  and  conclusions 'of 
law,  and  entered  judgment  against  the  plaintiffs  in  error, 
the  case  is  brought  into  this  court  for  review. 

The  findings  of  fact  are  as  follows: 

^'1.  The  said  Ella  Nettie  Havens,  the  child  named  in 
said  writ,  is  the  infant  daughter  of  the  relator  and  the 
grandchild  of  the  respondents;  that  said  child  was  bom  in 
Central  City,  Merrick  county,  Nebraska,  on  the  twenty- 
sixth  day  of  December,  1882,  and  is  now  eight  months  of 
age,  and  that  the  mother  of  said  child,  who  was  the  wife  of 
the  relator  and  the  daughter  of  the  respondents,  died  on 
the  sixth  day  of  January,  1883,  her  death  being  caused  by 
blood  poisoning  occasioned  by  the  birth  of  said  child. 

"2.  The  relator  is  a  man  in  every  way  well  qualified 
and  able  to  have  and  exercise  the  care  and  custody  of  said 
child ;  that  he  is  possessed  of  ample  means  to  raise,  edu- 
cate, and  provide  for  her,  and  has  procured  a  nurse  to  assist 
in  the  care  and  education  of  said  child  who  is  in  every  way 
well  qualified  and  fitted  for  said  trust. 

*'  3.  The  respondents  are  also  proper  persons  to  have 
the  care  and  educatiou  of  said  child;  they  have  a  suitable 
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home  and  are  qualified  and  possessed  of  ample  means 
and  well  fitted  to  nurse,  educate^  knd  care  for  her,  and  are 
desirous  of  raising  and  educating  said  child  out  of  their 
own  means,  and  are  now  greatly  attached  to  her. 

"4.  During  the  last  sickness  of  the  relator's  wife,  and 
a  few  dkys  before  her  death,  and  when  said  deceased  as 
well  as  the  relator  and  respondents  expected  her  death  soon 
to  occur,  the  said  wife  asked  the  respondent  8.  L.  Stuile- 
vant  to  take  said  child  and  raise  and  care  for  it  in  all  re- 
spects as  his  own ;  that  said  respondent  agreed  so  to  do,  and 
answered  said  request  in  the  affirmative;  that  the  relator 
was  present  at  said  conversation  and  did  not  assent  to  or 
dissent  from  said  proposition,  but  remained  silent. 

"5.  The  day  following  the  funeral  of  the  relator's  wife 
respondents  took  said  child,  in  good  faith,  with  the  knowl- 
edge and  consent  of  the  relator,  from  Oentral  City  to  their 
home  in  Nance  county,  the  relator  at  said  time  not  being 
prepared  to  nurse  or  care  for  said  child  in  his  own  house. 

^'  6.  That  in  taking  said  child  to  their  home  respond- 
ents claim  to  have  acted  upon  the  said  request  of  the  relat- 
or's wife. 

"  7.  That  said  relator  visited  said  child  at  the  home  of 
the  respondents  three  different  times  between  the  eighth 
day  of  January,  1883,  and  the  fifteenth  day  of  April,  1883, 
but  did  not  demand  said  child  from  respondents  at  any  of 
said  times. 

"  8.  That  about  the  fifteenth  day  of  April,  1883,  being 
in  poor  health  and  distressed  in  mind  on  account  of  the 
death  of  his  wife,  with  the  knowledge  and  by  the  advice 
of  respondents  said  relator  went  east  on  a  visit  and  did  not 
return  until  June  18th,  1883,  and  a  few  days  thereafl;er, 
to-wit,  on  the  nineteenth  day  of  June,  1883,  he  demahdeil 
said  child  from  the  respondents,  who  refused  and  have  ever 
since  refused  to  deliver  her  to  the  relator,  but  on  the  con- 
trary have,  ever  since  said  date,  detained  said  child  contrary 
to  the  wish  and  demand  of  the  relator. 
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"9.  That  the  value  of  the  respondents'  services  and 
money  expended  in  caring  for  said  child  since  January  8, 
1883,  is  $10  per  week. 

"  10.  That  said  relator  is  twenty-three  years  old  and 
has  no  other  children  and  no  one  depending  upon  him,  and 
the  respondents  are  both  about  forty-two  years  of  age  and 
have  two  daughters  now  living." 

Conclusions  of  law : 

"1.  Said  child,  Ella  Nettie  Havens,  is  wrongfully  and 
unlawfully  restrained  of  her  liberty  by  the  respondents,  S. 
L.  Sturtevant  and  Hannah  Sturtevant. 

"  2.  The  relator,  Anson  L,  Havens,  is  entitled  to  the 
care,  custody,  companionship,  and  education  of  said  Ella 
Nettie  Havens." 

The  evidence  is  not  preserved  in  the  transcript,  and  the 
only  question  to  be  considered  by  the  court  is,  whether  or 
not  the  conclusions  of  law  are  sustained  by  the  findings  of 
fact. 

Were  the  question  of  the  right  of  the  father  the  only 
question  to  be  considered,  we  should,  perhaps,  coincide  with 
the  conclusions  of  law  as  stated  by  the  district  court.  It 
is  true  this  legal  right  was  at  one  time,  in  the  early  history 
of  our  jurisprudence,  fully  recognized  both  by  the  courts  of 
England  and  of  this  country ;  and  it  is,  in  part,  made  tho 
law  of  this  state  by  section  6,  chapter  34  of  the  Compiled 
Statutes,  which  provides  that,  "The  fiitherof  the  minor,  if 
living,  and  in  case  of  his  decease,  the  mother,  while  she 
remains  unmarried,  being  themselves  respectively  compe- 
tent to  transact  their  own  business,  and  not  otherwise  un- 
suitable, shall  be  entitled  to  the  custody  of  the  person  of 
the  minor  and  to  care  for  his  education." 

Were  this  section  alone  to  determine  the  rights  of  the 
parties,  and  were  the  rule  here  laid  down  an  inflexible  one, 
it  would  not  only  decide  this  case  in  favor  of  the  defend- 
ant in  error,  but  in  a  proper  case  it  would  deprive  the 
mother  of  the  control  or  education  of  her  childjren,  upon 
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the  decease  of  the  father  and  her  remarriage,  without  any 
reference  to  the  best  interests  of  the  children,  and  in  that 
case  it  might  be  conceded  that  she  was  in  every  other  re- 
spect worthy  and  qualified,  that  she  had  ample  means  and 
was  greatly  attached  to  her  children,  and  her  remarriage 
might  place  them  in  a  better  condition,  morally,  socially, 
and  financially ;  and  yet  this  section  of  the  statute,  if  strictly 
followed  by  the  courts,  would  override  every  consideration 
of  the  welfare  of  her  children,  take  them  from  her  and 
place  them  in  the  hands  of  strangers.  Such  could  not  have 
been  the  intention  of  the  legislature  which  passed  this  sec- 
tion of  tlie  law.  It  is  true  that  this  section  is  declarative 
of  the  law  in  its  general  sense,  but  we  cannot  agree  with 
the  defendant's  counsel  and  decide  the  cause  upon  the  rule 
there  laid  down,  unaided  by  recent  judicial  decisions  or  the  ~ 
circumstances  of  the  case.  But  rather,'  taking  our  statute 
as  a  general  guide,  we  will  look  to  the  particular  necessi- 
ties of  the  case  and  give  our  special  attention  to  the  best 
interests  of  the  child  about  whom  this  unfortunate  contro- 
versy has  arisen. 

In  Schouler's  Domestic  Relations,  section  248,  it  is  said 
that,  "The  American  rule  is  not,  however,  one  of  fixed  and 
determined  principles.  Much  must  be  left  to  the  peculiar 
surroundings  of  each  case."  And  see  also  Cook  v.  Cooky  1 
Barb.,  Ch.  639.  Daily  v.  DaUy,  Wright,  514.  "The  pri- 
mary object  of  the  American  decisions  is  to  secure  the  wel- 
fare of  the  child  and  not  the  special  claims  of  one  or  the 
other  parent,"  and  "the  cardinal  principle  relative  to  such 
matters  is  to  r^ard  the  benefit  of  the  infant,  to  make  the 
welfare  of  the  child  paramount  to  either  parent."     Id. 

In  The  United  States  v.  Green,  3  Mason,  382,  Judge 
Story  uses  the  following  language:  "It  is  an  entire  mis- 
take to  suppose  that  the  court  is  bound  to  deliver  over  the 
infant  to  its  father,  or  that  the  latter  ha.s  an  absolute  vested 
right  in  the  custody"  of  such  infant. 

In  the  case  of  Oishvnler  r.  Dodez,  4  Ohio  State,  617,  the 
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supreme  court  of  Ohio  has  held  that  "whatever  difference 
of  opinion  may  have  obtained  upon  other  points  of  this  in- 
teresting and  important  subject,  it  is  universally  agreed 
that  neither  of  the  parents  has  any  rights  that  can  be  made 
to  conflict  with  the  welfare  of  the  child,  and  that  the  order 
of  the  court  should  be  made  with  a  single  reference  to  its 
best  interests." 

In  re  Margaret  Elka  Waldron^  13  Johnson,  419,  it  is 
said:  "  From  the  affidavits  which  have  been  laid  before  the 
court,  little  doubt  can  be  entertained  that  it  will  be  more 
for  the  benefit  of  the  child  to  remain  with  her  grandparents 
than  to  be  put  under  the  care  and  custody  of  her  &ther; 
and  if  this  court  has  any  discretion  in  such  case  it  will  no 
doubt  be  discreetly  exercised  by  permitting  the  child  to  re- 
main where  she  is."  The  motion  for  the  writ  was  dem'ed. 
See  also  Qyt^^i-ie  v.  Corrie,  42  Mich.,  609. 

From  a  careful  examination  of  the  authorities  at  our 
command  we  think  the  prevailing  rule  in  this  country  may 
be  briefly  stated  to  be,  that  in  controversies  similar  to  this, 
especially  where  the  infant  is  of  the  tender  age  of  the  one 
contended  for,  the  court  will  consider  only  the  best  interest 
of  the  child,  and  make  such  order  for  its  custody  as  will  be 
for  its  welfare,  without  any  reference  to  the  wishes  of  the 
parties.  ^ 

Applying  this  rule  to  this  case  we  are  forced  to  the  con- 
clusion that  the  conclusions  of  law  as  stated  by  the  district 
court  are  not  sustained  by  the  findings  of  fact,  and  that  the 
judgment  of  the  court  should  have  been  in  favor  of  the 
plaintifls  in  error. 

It  is  no  doubt  true  that  the  defendant  in  error  is  greatly 
attached  to  this  child,  and  the  facts  as  found  by  the  court 
show  that  he  is  in  every  respect  a  suitable  person  to  have 
itB  care  and  custody.  But  when  we  consider  his  age  and 
want  of  experience,  we  are  driven  to  the  conclusion  that^ 
personally  he  could  not  care  for  the  wants  of  a  child  so 
young  and  helpless.     True  he  has  means  and  has  employed 
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a  suitable  nurse,  yet  so  far  as  we  are  informed  this  nurse  is 
a  stranger  to  the  child,  and  of  course  does  not  feel  that 
personal  interest  in  its  welfare  as  would  be  felt  by  a  near 
relative.  The  grandparents  have  had  the  custody  of  the 
chi)d  since  its  birth,  are  greatly  attached  to  it,  have  ample 
means  to  provide  for  its  wants,  and  have  the  judgment  and 
experience  so  essentially  necessary  in  rearing  a  child  of  its 
age. 

It  seems  to  us  no  further  reasoning  is  necessary  to  con- 
vince anyone  that  it  is  better  for  the  child  to  remain  where 
it  is  until  such  time  as  its  age  and  condition  will  justify  the 
&ther  in  assuming  its  custody. 

It  is  scarcely  necessary  to  notice  the  contract  which  is 
alleged  to  haveHbeen  made  prior  to  the  death  of  the  wife  of 
the  defendant  in  error.  Whatever  influence  this*  should 
have  upon  the  action  of  the  parties,  as  viewed  from  a  moral 
standpoint,  we  are  not  inclined  to  give-  it  any  consideration 
at  this  time  as  affecting  the  duty  of  the  court  with  refer- 
ence to  the  present  interests  of  the  child. 

The  judgment  of  the  district  court  is  reversed,  and  the 
relation  dismissed. 


Reversed  and  dismissed. 


The  other  judges  cojicur. 


J.  H.  Swan,  plaintiff  in  error,  v.  Wm.  Huse  &  Son, 

DEFENDANTS  IN  ERROR. 


15    4«5 
26    765 


Fees  of  Printer  Publishing  Legal  Notice.  A  printer  pub- 
lishing a  notice  required  to  be  published  by  section  23  of  the 
revenue  law,  is  entitled  to  such  compensation  therefor  as  may 
be  agreed  upon  by  such  printer  and  the  person  desiring  such 
publication.  If  no  compensation  has  been  agreed  ui>on,  then 
such  printer  is  entitled  to  a  fair  compensation  for  such  printing 
and  publication,  to  be  alleged  and  proved  as  in  other  cases. 
30 
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Error  to  the  district,  court  for  Dixon  county.  Heard 
below  before  Barnes,  J. 

/.  H.  ihjan,  for  plaintiff  in  error.. 

GanU  &  NorriSy  for  defendants  in  error. 

CoBBy  Ch.  J. 

This  cause  was  submitted  to  the  district  court  upon  a 
stipulation  of  facts,  which  is  set  out  in  the  following  words : 

"William  Huse  &  Son  claim  to  recover  cf  J.  H.  Swan 
$95  for  services  rendered  to  the  said  J.  H.  Swan,  at  his 
request,  in  printing  in  the  Northern  Nebraska  Journal^  a 
paper  printed  in  Dixon  county.  Neb.,  the  following  de- 
scribed notices  of  purchase  of  town  lots  in  the  village  of 
Ponca,  Dixon  county,  Nebraska,  at  tax  sale  under  the  pro- 
visions of  section  123  of  the  revenue  laws  of  1879,  said 
notices  being  as  follows : 

"notice  of  publication  at  tax  sale. 

"Notice  is  hereby  given  that  on  the  firet  day  of  Novem- 
ber, A.D.  1880,  each  of  the  following  described  lots  or  par- 
eels  of  land,  to- wit :  [Here  follow  ninety-five  descriptions  of 
lots,  all  in  the  town  of  Ponca,  in  the  county  of  Dixon,  state 
of  Nebraska],  taxed  in  the  name  of  the  Nebraska  Land  and 
Town  Lot  Company,  and  were  duly  and  separately  sold  by 
the  treasurer  of  Dixon  county,  state  of  Nebraska,  in  the 
manner  provided  by  law,  for  the  delinquent  taxes  on  each 
thereof  for  the  year  1879,  and  each  of  the  same  was' then 
purchased  by  the  undersigned,  J.  H.  Swan,  for  said  taxes, 
and  that  the  time  for  redemption  will  expire  thereon  on  the 
first  day  of  November,  A.D.  1882,  unless  sooner  redeemed 
according  to  law. 

"There  being  no  special  contract  between  the  parties  as 
to  the  price  to  be  paid  for  the  printing  of  said  notices,  the 
said  Wm.  Huse  &  Son  claim  that  they  are  entitled  to  re- 
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cover  for  said  services  the  sum  of  $1  for  each  lot  or  de- 
scription in  said  notice  contained,  and  amounting  to  the 
sum  of  $95.  None  of  the  admissions  herein  are  to  affect 
either  party  or  to  be  used  except  for  the  purpose  of  this 
submission. 

"The  questions  desired  to  be  submitted  rfre  as  follows: 

"  Whether  the  said  William  Huse  &  Son  are  entitled  to 
recover,  under  section  125  of  the  revenue  laws  of  1879,  the 
sum  of  $1  for  each  lot  or  description  contained  in  said  no- 
tice and  amounting  to  the  sum  of  $95,  or  under  the  statute 
allowing  $1  per  square  for  legal  advertising,  in  which  case 
the  services  would  amount  -to  $9.  Said  William  Huse  & 
Son  to  recover  costs  in  case  it  is  decided  that  they  recDver 
under  section  125,  and  said  J.  H.  Swan  to  recover  costs  in 
case  it  is  decided  that  it  is  to  be  governed  by  statute  fixing 
fees  for  legal  notices  at  $1  per  squai'e;  each  party  reserving 
the  right  to  appeal  or  to  prosecute  petition  in  error.  Judg- 
ment to  be  entered  in  said  case  at  chambers,  and  to  be  valid 
and  binding  to  both  parties  thereto  unless  reversed  on  error 
or  appeal.^' 

Upon  such  submission  the  district  court  rendered  judg- 
ment in  favor  of  the  defendants  in  error  against  the  plain- 
tiff in  error  for  ninety-four  (94)  dollars  and  costs. 

The  following  provisions  of  the  statute  are  applicable  to 
the  question  raised  by  this  record : 

Section  123  of  the  revenue  law  provides  that:  "Hereaf- 
ter no  purchaser  or  assignee  of  such  purchaser  of  any  land, 
town  or  city  lot,  at  any  sale  of  lands  or  lots  for  taxes  or 
special  assessments  due  either  to  the  state  or  any  county  or 
any  incorporated  town  or  city  within  the  same,  or  at  any 
sale  for  taxes  or  levies  authorized  by  the  laws  of  this  state, 
shall  be  entitled  to  a  deed  for  the  lands  or  lots  so  pur- 
chased, until  the  following  conditions  have  been  complied 
with,  to- wit:  Such  purchaser  or  assignee  shall  serve  or 
cause  to  be  served  a  written  or  printed  or  partly  written 
and  partly  printed  notice  of  such  purchase  on  every  person 
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in  actual  possession  or  occupancy  of  such  land  or  lot,  and 
also  the  person  in  whose  name  the  same  vras  taxed  or  spe- 
cially assessed,  if  upon  diligent  inquiry  he  can  be  found  in 
the  county,  at  least  three  months  before  the  expiration  of 
the  time  of  redemption  on  such  sale,  in  which  notice  he 
shall  state  when  he  purchased  the  laad  or  lot,  in  whose 
name  taxed,  the  description  of  the  land  or  lot  he  has  pur- 
chased, for  what  year  taxed  or  specially  assessed,  and  when 
the  time  of  redemption  will  expire.  If  no  person  is  in  ac- 
tual possession  or  occupancy  of  such  land  or  lot,  and  the 
person  in  whose  name  the  same  was  taxed  or  specially  as- 
sessed, upon  diligent  inquiry,  cannot  be  found  in  the  county, 
then  such  person  or  his  assignee  shall  publish  such  notice 
in  some  newspaper  printed  in  such  county,'*  etc. 

Section  124  provides:  ''That  every  such  purchaser  or 
assignee,  by  himself  or  agent,  shall,  before  he  shall  be  en- 
titled to  a  deed,  make  an  affidavit  of  his  having  complied 
with  the  conditions  of  the  foregoing  section,  stating  partic- 
ularly the  facts  relied  on  as  such  compliance,  which  affida- 
vit shall  be  delivered  to  the  person  authorized  by  law  to 
execute  such  tax  deed  to  be  by  such  officer  entered  on  the 
records  of  his  office,*'  etc. 

Section  125  provides  tJiat:  "In  case  any  person  shall  be 
compelled  to  publish  such  notice  in  a  newspaper,  then  be- 
fore any  person  who  may  have  a  right  to  redeem  such  lands 
or  lots  from  such  sale  shall  be  permitted  to  redeem,  he  shall 
pay  the  officer  or  person  who  by  law  is  authorized  to  re- 
ceive such  redemption  money  the  amount  paid  for  printer's 
fee  for  publishing  such  notice,  for  the  use  of  the  person 
compelled  to  publish  such  no'tice  as  aforesaid.  The  fee  for 
such  publication  shall  not  exceed  $1  for  each  tract  or  lot 
contained  in  such  notice." 

The  one  dollar  here  mentioned  is  not  prescribed  as  the 
fee  to  which  the  printer  shall  be  entitled,  but  is  only  a  lim- 
itation upon  the  amount  which  the  owner  of  the  lot  or  land 
shall  be  compelled  to  pay,  in  addition  to  other  moneys,  as 
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a  condition  precedent  to  the  redemption  of  the  land.     No 
printer  is  obliged  to  publish  such  notice  for  this  fee.     The 
purchaser  of  the  land  sold  at  tax  sale,  desiring  to  acquire 
the  title,  is  in  certain  cases  compelled  to  procure  the  publi- 
cation of  such  notice.     He  may  specially  bargain  for  such  •] 
publication  at  such  price  as  may  be  agreed  upon;  if  for                               '^ 
less  than  one  dollar  per  lot  or  tract,  he  would  nevertheless                               :% 
be  entitled  to  receive  that  from  the  person  redeeming;  if  | 
he  is  obliged  to  pay  more  he  will  necessarily  lose  the  excess  j 
which  he  is  obliged  to  pay  above  one  dollar  per  tract  or 
lot;  and  if  he  fails  to  make  a  special  contract  with  the                                ■] 
printer,  the  printer  would  be  entitled  to  recover  from  him  ' 
for  such  printing  upon  the  quantum  meruit^  to  be  proved 
as  in  other  cases,  of  services  rendered ;  and  such  amount 
would,  to  no  extent  whatever,  be  governed  by  the  provi- 
sion of  law  above  quoted.     Whether  it  would  be  controlled 
by  any  other  clause  of  the  statute,  prescribing  a  rate  of 
printer's  fees  generally,  it  is  not  necessary  to  decide  in  this 
case. 

The  judgment  of  the  district  court  is  reversed,  and  the 
case  remanded  for  further  proceedings  in  accordance  with 
law. 

Reversed  and  remanded. 

The  other  judges  concur. 


J.  R.  Hendrix,  plaintiff  in  error,  v.  George  H. 

BOQGS  ET  AL.,  DEFENDANTS  IN  ERROR. 

1.  Wills.    The  probate  of  a  will  and  the  issuing  of  letters  testa- 

mentary 9xe  prima  facte  evidence  of  the  death  of  the  testator. 

2.  Taxes:    bedbmption  from  tax  sale:    kotigb.    Notice  of 
'  the  time  when  the  redemption  of  lauds  from  tax  sale  will  expire 
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miLst  be  given  by  the  tax  purchaser  or  his  assignee  before  the 
expiration  of  the  time  to  redeem. 

3.     :    deed:    seal.    Where  the  law  requires  a  tax  deed  to 

be  executed  under  the  seal  of  the  county  treasurer,  a  scroll  is  not 
sufficient. 

Error  to  the  district  court  for  .Sarpy  county.  Tried 
below  before  Neville,  J. 

Congdon,  Clarkaon  &  Hunt,  for  plaintiff  in  error,  cited : 
2  Wharton's  Ev.,  §  1278.  Ins.  Co.  v.  TMale,  91  U.  S., 
238.  Carroll  v.  Carroll,  60  N.  Y./ 123.  Carver  v.  Jack- 
son,  4  Peters,  I,  83.  Jones  v.  Sherman,  56  Mias.,  599. 
Miller  v,  Hurford,  13  Neb.,  13.  Hatter  v.  Blaco  (dissent- 
ing opinion),  10  Neb.,  40. 

W.  J.  ConneU,  for  defendants  in  error,  cited:  Taylor  v. 
Courtnay,  ante  p.  190.  1  Greenleaf  Ev.,  §  550.  3  Wash. 
Real  Pix)p.,  684.  Newman  v.  Jenkins,  10  Pick.,  516. 
Qmningham  v.  Smith,  70  Penn.  State,  450.  TisdaU  v. 
Ins.  Co.,  28  Iowa,  12. 

Maxwell,  J. 

This  Ls  an  action  of  ejectment  brought  by  Boggs  against 
Hendrix  to  recover  the  possession  of  certain  r^  estate  in 
Sarpy  county.  Hendrix  in  his  answer  claims  the  land 
under  a  tax  deed  dated  April  24th,  1877,  and  i)ossession 
thereunder  for  more  than  three  years.  On  the  trial  of  the 
cause,  however,  no  such  deed  was  offered  in  evidence,  but 
one  dated  January  25th,  1881,  upon  a  sale  which  took 
place  on  the  sixth  of  November,  1878.  The  deed  was  ex- 
cluded, and  judgment  entered  in  favor  of  Boggs. 

The  errors  relied  upon  in  the  brief  of  the  plaintiff  will 
be  considered  in  their  order: 

1st.  Boggs  claims  title  to  the-  premises  through  a  deed 
from  William  Doi-sheimer  and  wife  and  Elizabeth  Clifton, 
heirs  and  devisees  of  one  Philip  Dorsheimer,  who  resided 
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in  Erie  county,  New  York,  and  where  what  purports  to 
be  his  last  will,  devising  said  real  estate  to  William  Dor- 
sheimer  et  cU.,  was  admitted  to  probate.  This  will  wiis 
afterwards  admitted  to  probate  in  Sarpy  county,  and  a  copy 
thereof  introduced  in  evidence. 

It  is  claimed  that  this  was  error,  without  proof  of  the 
death  of  Philip  Dorsheimer.  There  seems  to  be  a  conflict 
in  the  authorities,  in  this  country  at  least,  as  to  proof  of 
the  death  by  letters  of  administration.  To  some  extent 
this  conflict  may  be  explained  by  the  diflerence  in  the  pro- 
cedure at  common  law  and  under  statutes.  At  common 
law  the  will  itself  is  the  primary  evidence  as  to  lands ;  there- 
fore if  there  are  several  executors,  though  some  of  them  are 
minors  or  have  not  proved  the  will,  still  all  must  join  in 
an  action.     3  Wash.  R.  P.,  684. 

But  under  our  statute  executors  derive  their  title  and 
authority  from  the  letters  testamentary,  and  only  such  as 
have  taken  out  letters  can  join  in  an  action — in  other 
words,  have  the  right  to  act  as  executors.  In  order  to 
authorize  a  court  to  grant  letters  testamentary,  a  petition 
must  be  presented  to  it,  alleging,  among  other  things,  the 
death  of  the  testator,  and  the  court  before  admitting  the 
will  to  probate  must  so  find.  This  is  sufficient  in  the  ab- 
sence of  any  opposing  proof.  1  Greenleaf  Ev.,  §  550,  and 
cases  cited.  The  will  was  therefore  properly  admitted  in 
evidence. 

2.  It  is  claimed  that  the  court  erred  in  sustaining  the 
objections  to  the  tax  deed.  There  are  fourteen  of  these, 
but  two  of  which  will  be  noticed,  as  they  are  fatal  to  the 
validity  of  the  deed.  First,  That  no  proof  was  offered 
showing  that  notice  had  been  given  to  occupants  of  the 
lands  of  the  time  when  the  redemption  would  expire. 

Sec.  3,  art.  IX.  of  the  constitution,  provides :  "  That  occu- 
pants shall  in  all  cases  be  served  with  personal  notice  before 
the  time  for  redemption  expires."  This  provision  is  manda- 
tory, and  applies  to  all  sales  which  took  place  after  the  con- 
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stitiition  of  1875  took  effect  And  it  devolves  od  the  pur- 
(^haser  at  tax  sale  or  his  assignee  to  give  the  notice.  The 
statute  of  1879  makes  the  tax  deed,  in  the  form  pi-ovidcd 
by  statute,  evidence  of  the  service  of  notice  or  publication. 
But  the  deed  in  question  does  not  state  that  the  holder  of 
the  certificate  has  complied  with  the  laws  of  the  state  to 
entitle  him  to  a  deed,  or  words  to  that  effect,  therefore  the 
proof  that  notice  was  duly  given  devolves  on  him.  The 
notice  to  be  effectual,  also,  to  entitle  a  party  to  a  deed,  must 
be  given  before  the  time  to  redeem  expires.  Neither  of 
these  facts  appear,  and  the  failure  is  fatal  to  the  tax  deed. 
The  statute  also  requires  die  treasurer  to  execute  tlie  deed 
under  his  seal.  This  is  not  a  scroll  but  the  seal  of  bis  of- 
fice. No  seal  was  attached  to  the  deed  in  this  case.  The 
plaintiff  is  entitled  to  foreclose  his  lien  for  taxes,  but  as  he 
has  not  sought  that  relief  in  this  case  it  cannot  be  granted. 
There  is  no  error  in  the  record  and  the  judgment  L« 
affirmed. 

Judgment  affikmed. 
The  other  judges  concur. 


The  State  of  Nebraska,  plaintiff  in    ebror,  v, 
Stephen  Sinnott,  defendant  in  errok. 

Liquors:  sale  on  sundat.  Persons  who  shall  sell  or  give  away 
any  malt,  spirituous,  or  vinous  liquors  on  the  day  of  any  general 
or  special  election,  or  at  any  time  during  the  first  day  of  the 
week,  commonly  called  Sunday,  may  be  punished  therefor  to 
the  extent  provided  in  section  14,  chapter  50,  Ck)mpiled  Statutes, 
by  indictment. 

Bill  of  exceptions  from  Dakota  county,  Barnes,  J., 
presiding,  brought  to  this  court  under  the  provisions  of 
section  515,  criminal  code. 
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Wilbur  F.  Bryant,  for  the  State,  cited :  U.  8.  v.  Bough^ 
6  McLean,  277.  Stale  v.  Fletcher^  6  N.  H.,  257.  Rex  v. 
Robison,  2  Burrows,  799. 

Cobb,  Ch.  J. 

The  defendant  in  error  was  indicted  for  selling  liquors 
on  Sunday.  He  demurred  to  the  indictment.  His  de- 
murrer was  sustained  by  the  district  court  and  the  defend- 
ant discharged.  The  cause  is  brought  to  this  court  by  the 
district  attorney  on  behalf  of  the  people  of  the  state  for  the 
purpose  of  settling  the  law  of  the  case. 

The  indictment  charges  that  Stephen  Sinnott,  late  of  the 
county  aforesaid,  on  the  first  day  of  April  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  eighty-three,  in 
the  county  of  Dakota,  Nebraska,  aforesaid,  unlawfully 
and  knowingly  did  sell  for  money,  to-wit,  ten  cents,  a  cer- 
tain spirituous  liquor,  to-wit,  whiskey,  during  the  first  day 
of  the  week,  commonly  called  Sunday,  to  one  Benjamin 
Sawyer,  then  and  there  being,  etc. 

The  indictment  was  found  under  the  provisions  of  see-  . 
tion  14  of  chapter  50  of  the  Compiled  Statutes,  which  reads 
as  follows:  "  Every  person  who  shall  sell  or  give  away  any 
malt,  spirituous,  and  vinous  liquors  on  the  day  of  any  gen- 
eral or  special  election,  or  at  any  time  during  the  first  day 
of  the  week,  commonly  called  Sunday,  shall  forfeit  and 
pay  for  every  such  offense  the  sum  of  one  hundred  dollars." 

The  question  presented  for  our  consideration  and  deci- 
,sion  is:     Can  this  law  be  enforced  by  indictment? 

I  have  long  understood  the  two  following  propositions  to 
be  well  settled: 

1.  Where  a  statute  creates  an  offense  or  declares  a  pen- 
alty or  forfeiture,  and  also  provides  a  method  of  punish- 
ing such  offense  or  of  enforcing  such  penalty  or  forfeiture, 
such  method  is  exclusive  of  all  others. 

2.  Where  a  statute  creates  an  offense  or  declares  a  pen- 
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alty  or  forfeiture,  but  provides  no  method  of  punishing 
such  offense,  or  of  enforcing  such  penalty  or  forfeiture,  the 
same  may  be  punished  or  enforced  by  indictment.  Bish. 
on  Stat.  Crimes,  §  250. 

The  section  above  quoted  both  creates  an  offense  and  de- 
clares a  penalty  and  forfeiture.  But  it  contains  no  provi- 
sion for  the  punishment  of  the  one  or  the  enfoixjement  of 
the  other. 

It  may  be  said  that  as  all  penalties  and  forfeitures  are 
declared  by  the  constitution  to  belong  to  the  school  fimd, 
that  it  is  the  duty  of  some  officer  or  conservator  of  such 
fund  to  collect  for  such  fund  all  moneys  forfeited  thereto 
by  violations  of  the  statute  now  under  consideration,  and 
that  therefore,  as  the  statute  may  be  enforced  by  civil  pro- 
cess, that  remedy  must  be  deemed  to  be  exclusive  of  any 
other.  I  know  of  no  rule  of  construction  that  necessarily 
leads  to  this  result.  Besides,  every  person  of  observation 
knows  that  the  law  has  not  been  and  will  not  be  enforced 
by  civil  process;  and  it  sliould  be  borne  in  mind  that  the 
object  of  this  statute  was  not  to  replenish  the  school  fund. 
That  it  may  do  so  is  a  mere  incident  resulting  from  one  of 
a  series  of  provisions  of  very  doubtful  merit,  in  my  opin- 
ion, which  seem  to  make  the  conservators  and  beneficiaries 
of  the  school  fund  the  gainers  by  the  violation  of  nearly 
every  law  for  the  protection  of  the  public  morals. 

The  object  of  this  statute  is  to  preserve  the  purity  o'f  the 
ballot  box,  so  far  as  the  law  applies  to  election  days,  and 
so  far  as  it  applies  to  "the  first  day  of  the  week  commouly 
called  Sunday,"  to  preserve  from  desecration  "the  Ameri- 
can Sabbath,"  an  institution  to  which,  perhaps  beyond  all 
others,  we  owe  whatever  is  good  of  our  national  character. 
Beside  these  considerations  the  acquisition  of  a  few  dollai-s 
to  our  already  munificently  endowed  school  fimd  becomes 
a  matter  of  the  mei^est  insignificance.  And  it  is  to  con- 
serve such  purposes  as  these  that  the  grand  jury  system  is 
retained  and  held  to  be  still  necessarj'  under  our  form  of 
government. 
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I  do  not  base  this  opinion  so  much  upon  adjudicated 
caries  as  upon  the  evident  intent  and  meaning  of  the  statute 
and  considerations  necessary  to  its  enforcement.  But  this 
view  is  nevertheless  sustained  by  cases  from  courts  of  high 
authority  cited  by  counsel  for  plaintiff  in  error,  but  one  of 
which  will  be  examined.  The  case  of  the  United  States  v, 
James  Bought  6  McLean,  277,  arose  upon  a  federal  stat- 
ute which  provided  that,  "it  shall  be  unlawful  for  any 
person  to  employ  or  any  person  to  serve  as  an  engineer  or 
pilot  on  any  steamboat  used  for  the  conveyance  of  passen- 
gers, who  has  not  procured  a  license  from  the  inspectors 
for  that  purpose;"  and  it  provides  that  any  one  violating 
this  provision  shall  forfeit  one  hundred  dollars  for  each 
offense.  I  quote  a  portion  of  the  opinion  of  the  court  by 
Judge  Leavitt:  "I  suppose,  however,  that  it  is  hardly  a 
controvertible  proposition,  that  upon  the  facts  alleged  in 
the  declaration  the  defendant  could  have  been  prosecuted 
by  indictment,  although  the  statute  does  not  authorize  it  in 
terms.  The  statute  makes  it  an  offense  for  any  one  to  em- 
ploy an  engineer  or  pilot  on  a  steamboat  or  for  any  person 
to  serve  in  such  capacity  without  a  license,  and  subjects  the 
party  offending  to  a  penalty  of  one  hundred  dollars.  It  is 
silent  as  to  the  manner  of  prosecuting  for  the  penalties, 
except  that  the  forty-first  section  confers  upon  an  informer 
a  right  to  sue  in  debt  in  any  case  arising  under  the  statute 
in  which  a  penalty  has  been  incurred.  But  if  no  one 
chooses  to  avail  himself  of  his  right,  by  instituting  a  suit, 
the  guilty  persou  may  be  proceeded  against  by  indictment. 
In  all  cases  where  an  act  is  declared  to  be  unlawful,  and  a 
punishment  or  penalty  is  annexed  to  the  doing  of  the  act, 
it  pertains  to  the  sovereignty  of  the  state,  through  the 
agency  of  the  judicial  department,  to  punish  it  by  indict- 
ment; and  it  does  not  require  any  express  statutory  author- 
ity as  the  warrant  for  such  a  proceeding." 

I  will  only  add  that  the  office  of  informer,  or  person  who 
voluntarily  prosecutes  in  a  civil  action  in  the  name  of  the 
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state  for  a  penalty  or  forfeiture  and  is  entitled  to  a  moiety 
of  whatever  may  be  collected  by  means  of  such  prosecution, 
is  well  known  in  the  legislation  of  England  and  of  our 
congress,  but  is  not  knowu  to  the  constitution  or  laws  of 
our  state,  nor  would  it  be  tolerated  by  the  sentiment  of  our 
people. 

The  demurrer  in  the  district  court  should  have  been 
overruled  and  the  defendant  put  upon  his  trial. 


The  other  judges  concur. 


15    47« 
37    67! 


John  Sullivan,  plaintiff  in  error,  v.  George  L. 
Smith,  Ahsignee  of  Hennigen  axd  Ashton,  de- 
fendant IN  ERROR. 

1.  Assignment:    subsequent  fbaud.    Where  a  valid  aasign- 

ment  is  made  for  the  benefit  of  creditors,  no  fraadalent'aot  of  the 
assignor  after  the  taking  effect  of  such  assignment  wiU  vitiate 
it.  Nor  will  a  failure  on  the  part  of  the  assignee  to  account  for 
money  or  property  of  the  assigned  estate  have  that  effect. 

2.    :    POSSESSION  OP  assigned  estate.    It  is  neoeasaiy  for 

the  assignee  to  take  possession  of  the  assigned  estate,  but  so  far 
as  the  formal  act  of  taking  po8r>e8sion  is  concerned,  no  stricter 
mle  applies  than  in  case  of  ordinary  purchase.  A  formal  deliv- 
ery of  the  keys  to  storehouses,  safe,  and  shops,  accompanied  by 
a  pointing  out  and  surrender  of  jMssession  of  stock  in  pens, 
horses,  harness,  wagon,  etc.,  in  bams,  is  sufficient. 

3.    :    PARTNER  MAY  EXECUTE.    One  of  two  partners,  with 

the  consent  of  the  other,  may.  convey  real  estate  of  the  firm  by 
an  assignment  in  the  name  of  the  firm. 

CONSENT,  WHAT  IS.    Where  one  of  two  partners  ab- 


sconds, taking  with  him  the  available  funds  of  the  firm,  leaving 
it  insolvent  and  in  the  exdnsive  control  of  the  other  partner, 
this  will  imply  consent  on  the  part  of  the  absconding  partner  to 
any  sale,  conveyance,  or  assignment  of  the  partnership  property 
by  the  remaining  partner,  which  may  be  necessary  lor  the  pay- 
ment of  partnership  debts. 
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Error  to  the  district  court  for  Seward  county.  Tried 
below  before  George  W.  Post,  J. 

Hastings  &  McQirdie,  for  plaintiff  in  error,  cited :  Bur- 
rill  on  Assignments,  113.  Collyer  on  Partnership,  §  394. 
Story,  §  101.  Hughes  v,  EUison,  5  Mo.,  463.  Holland  v. 
Ih-ake,  29  Ohio  State,  441.  Heelan  v.  Hoagland,  10  Neb., 
511. 

2).  C.  McKUlip  and  John  H.  Ames,  for  defendant  in 
error,  cited:  Deckard  v.  Ca^e,  5  Watts,  24.  Kelly  v. 
Baker,  2  Hilton,  631.  Palmei-  v.  Myers,  43  Barb.,  509. 
Rume)^  V.  McOulloch,  54  Wis.,  565.  National  Bank  v. 
Sackett,  2  Daly,  395. 

Reese,  J. 

This  is  an  action  of  replevin  instituted  by  the  defendant 
in  error,  the  assignee  of  Hennigen  and  Ashton,  against  the 
plaintiff  in  error,  in  the  district  court  of  Seward  county. 
No  replevin  bond  having  been  given,  the  property  was  i^e- 
turned  to  the  defendant  below,  and  the  action  was  prose- 
cuted as  one  for  damages,  under  the  provisions  of  section 
i  93  of  the  civil  code.  The  plaintiff  in  error,  being  the 
sheriff  of  Seward  county,  and  having  the  property  in  his 
possession  ilnder  an  order  of  attachment,  released  it  to  the 
attachment  defendant,  but  a  judgment  having  been  after- 
wards rendered  in  favor  of  the  plaintiff  in  the  action  in 
which  the  attachment  had  issued,  and  an  execution  having 
been  issued,  the  property  was  retaken  by  him,  levied  upon, 
and  sold.  The  defendant  in  error  claimed  said  property 
by  virtue  of  an  assignment  made  to  him  before  the  levy 
by  the  firm  of  Hennigen  and  Ashton,  who  were  the  own- 
ers of  the  property  and  were  insolvent.  By  agreement  of 
the  parties,  the  cause  was  referred  to  E.  J.  Hainer,  Esq.,  to 
take  the  testimony  and  report  the  facts.     A  trial  was  had 
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before  the  referee.  The  facts  found  by  him  and  reported 
to  the  district  court  were,  substantially,  that  on  the  four- 
tfee^th  day  of  October,  1880,  Peter  Hennigen  and  W.  H. 
Ash  ton  were,  and  liad  been  since  January  Ist,  1879,  en- 
gaged in  business  as  partners,  in  Seward,  in  the  business  of 
pork  packing,  shipping  live  stock,  and  dealing  in  meats; 
and  that  on  the  seventh  day  of  October,  1880,  Hennigen, 
without  the  knowledge  or  consent  of  Ashton,  absconded,  tak- 
ing with  him  the  proceeds  of  a  shipment  of  hogs,  amounting 
to  the  sum  of  $4,000,  the  property  of  the  firm,  and  leaving 
the  film  insolvent,  and  that  he  thereafter  ceased  to  act  as  a 
member  of  said  firm;  that  on  the  fourteenth  day  of  Octo- 
ber, 1880,  said  firm  were  possessed  of  both  personal  and 
real  property,  the  title  to  a  part  of  the  real  estate  appear- 
ing of  I'ecord  in  the  name  of  Hennigen  and  a  part  in  the 
name  of  Ashton,  and  none  of  it  was  in  ,the  name  of  the 
firm.  On  the  last  named  date,  Ashton,  after  making  dili- 
gent inquiry  for  Hennigen  but  failing  to  ascertain  anything 
of  his  whereabouts,  in  the  name  of  and  as  sole  surviving 
member  of  said  firm,  executed  and  delivered  to  the  defend- 
ant in  error  a  deed  of  general  assignment  of  all  the  prop- 
erty of  said  firm  for  the  benefit  of  its  creditors.  At  this 
time  the  attachment  by  which  the  property  in  dispute  was 
levied  upon  had  been  issued,  and  it  was  apparent  that  more 
would  follow,  and  that  u;iless  the  property  was  secured  to 
the  creditors  much  of  it  would  be  consumed  in  litigation 
between  rival  creditors,  but  that  a  majority  of  the  credit- 
ors had  knowledge  that  an  assignment  was  about  to  be 
made  and  none  objected  thereto;-  that  the  assignment  was 
made  in  good  faith  for  the  purpose  of  avoiding  attachments 
and  to  secure  a  fair  distribution  of  the  firm  property  among 
the  creditors;  that  the  assignee  duly  qualified  and  took 
possession  of  all  the  property,  including  tlie  property  in 
dispute,  and  caused  it  to  be  inventoried  and  appraised;  but 
that  a  portion  of  the  property,  amounting  in  value  to  the 
sum  of  $140,  was  ina^Ivertently  omitted  from  the  appraise- 


/ 


r 


JANUARY  TERM,  1884.  479 

Sullivau  V.  Smith. 


ment  and  inventory,  and  was  afterward8,  without  the  knowl- 
edge of  the  assignee,  fraudulently  appropriated ,  by  the  as- 
signor to  his  own  use;  and  that  twenty-three  head  of  cattle 
which  were  turned  over  to  the  assignee  were  not  invento- 
ried or  appraised,  and  on  the  third  day  of  May,  1881,  the 
defendant  in  error  fraudulently  turned  the;n  out  to  be  lev- 
ied upon  by  an  individual  creditor  of  Hennigen,  and  no 
account  of  them  had  been  rendered  by  the  assignee;  that 
in  accepting  and  entering  upon  the  trust  created  by  the  as- 
signment, the  assignee  acted  in  good  faith  and  with  the 
bona  fide  intention  of  carrying  out  the  terms  of  the  assign- 
ment, without  fraud  or  collusion  and  for  the  best  interests 
of  all  concerned;  and  that  the  value  of  the  property  in  dis- 
pute in  this  action  was  fiye  hundred  dollars. 

Upon  these  findings  of  fact  the  court  found,  as  conclu- 
sions of  law,  that  at  the  time  of  the  commencement  of  the 
action  the  right  of  property  and  the  right  of  possession  of 
the  property  in  dispute  were  in  the  plaintiff  (defendant  in 
error),  and  that  said  propeHy  was  unlawfully  detained  by 
the  defendant  (plaintiff  in  error),  and  that  the  plaintiff  (de- 
fendant in  error)  was  entitled  to  judgment  for  the  value 
thei^eof.  Whereupon  judgment  was  rendered  in  favor  of 
the  defendant  in  error  for  the  sum  of  $500. 

The  plaintiff  in  error  assigns  a  number  of  allied  errors, 
which  we  will  notice  briefly  in  their  order  as  presented  in 
his  brief. 

It  is  insisted  that  the  report  of  the  referee  is  inconsistent 
and  shows  that  the  assignment  was  fraudulent,  and  that 
the  report  is  not  sustained  by  the  evidence.  In  support  of 
this,  we  are  cited  to  the  findings  of  the  referee,  that  the  as- 
signment was  made  and  accepted  in  good  faith,  but  that 
afterwards  the  assignor  fraudulently  converted  the  prop- 
erty which  had  been  overlooked,  and  that  the  assigmni 
fraudulently  relinquished  his  title  to  the  twenty-three  head 
of  cattle  some  six  months  or  more  after  accepting  the  as- 
signment.    It  seems  to  us  that  it  needs  no  argument  or 
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citation  of  authorities  to  convince  any  person  that  the  plain- 
tiff*'s  position  cannot  be  sustained.  No  act  of  the  assignor, 
however  fraudulent,  after  the  assignment,  could  affect  it 
or  the  rights  of  others  thereunder,  and  if  the  assignee  has 
failed  to  properly  discharge  his  duty  he  is  liable  on  his 
bond  to  the  extent  of  his  failure,  and  the  assignment 
itself  cannot  be  impaired  by  his  subsequent  misconduct. 
Whether  or  not  there  was  such  misconduct  cann6t  be  decid- 
ed in  tliis  action,  as  it  is  claimed  by  the  assignee  that  the 
cattle  did  not  belong  to  the  firm  of  Hennigen  and  Ashton. 

It  is  next  claimed  that  the  finding  of  the  referee,  that 
the  defendant  in  error  took  possession  of  the  property  and 
caused  it  to  be  inventoried,  appraised,  etc.,  is  contraiy  to 
the  evidence.  We  do  not  so  regard  it.  The  evidence 
shows  that  a  part  of  the  assigned  property  was  real  estate 
and  part  personal  property,  consisting  of  hogs,  corn  in  the 
field,  a  team  of  ponies,  wagon,  and  harness,  and  other  per- 
sonal property  usually  kept  about  the  slaughter  house  and 
necessary  to  carry  on  the  business;  that  the  keys  to  the 
storehouse,  shop,  and  safe  were  delivered  to  the  assignee, 
and  the  stock  and  other  personal  property  were  identified 
and  set  off  to  him ;  that  it  was  necessary  to  gather  the 
cx)m  with  which  to  feed  the  hogs  and  other  stock  until  they 
could  be  disposed  of.  Immediately  after  the  assignment 
the  sheriff  levied  his  writ  of  attachment  upon  the  property 
and  claimed  the  possession.  By  an  agreement  between  the 
assignee  and  one  Frank  Ashton  and  the  sheriff,  Frank 
Ashton  and  his  brother,  the  assignor,  were  hired  to  take 
care  of  the  stock  and  other  property,  where  they  were,  un- 
til such  time  as  the  property  might  be  sold.  The  assign- 
ment being  made  by  the  firm  of  Hennigen  and  Ashton,  we 
can  see  no  impropriety  in  the  assignee  employing  W.  H. 
Ashton  and  his  brother  thus  to  care  for  the  property.  The 
delivery  to  the  assignee  was  sufficient. 

On  the  cross-examination  of  W.  H.  Ashton  by  the  plain- 
tiff in  error,  it  was  sought  to  be  shown  by  him  that  the 
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assigned  property  was  not  all  delivered  to  the  assignee. 
Upon  objection  this  was  excluded  by  the  referee,  and  the 
plaintiff  insists  that  this  ruling  was  erroneous.  It  is  not 
necessary  here  to  examine  this  question,  as,  if  it  was  error, 
it  was  without  prejudice,  as  the  matter  was  afterwards  fully 
testified  to  by  the  witness. 

The  record  discloses  that  the  assignment  was  made  by 
Ashton  alone,  acting  for  the  firm  of  Hennigen  and  Ashton, 
and  the  plaintiff  in  error  insists  that  such  an  assignment 
could  not  be  thus  made,  or  rather  that  one  partner  cannot 
without  the  consent  of  his  copartners  make  a  valid  assign- 
ment of  the  partnership  property,  especially  when  the  prop- 
erty so  assigned  consists  in  whole  or  in  part  of  real  estate, 
the  legal  title  to  which  is  held  by  the  partner  who  does  not 
join  in  or  assent  to  the  assignment,  and  that  under  the  rule 
declared  in  Heelan  t?.  Hoagland,  10  Neb.,  511,  there  being 
no  power  to  convey  real  estate,  the  whole  assignment  must 
fall. 

On  these  questions  there  is  a  conflict  of  opinion  among 
text  writers  and  courts  of  last  resort.  But  we  think,  from 
a  careful  examination  of  the  authorities  at  our  command, 
it  is  pretty  generally  conceded  that  whether  the  partner- 
ship assets  consist  of  personal  or  real  property,  one  partner 
may  assign  the  property  of  the  firm  for  the  payment  of 
firm  debts  when  the  other  partner  has  relinquished  all 
control  of  the  partnership  affairs  and  consents  to  such 
assignment;  and  if  he  absconds,  leaving  the  business  in 
the  hands  of  the  remaining  partner,  this  will  be  regarded 
as  evidence  of  consent  and  of  authority  to  the  remaining 
partner  to  make  such  assignment,  and  where  the  absence 
of  the  partner  is  coupled  with  circumstances  tending  to 
show  such  authority,  especially  where  the  assignment  is 
made  without  preferences,  or  in  an  extraordinary  emer- 
gency, the  assignment  will  be  sustained.  Burrill  on  As- 
signments, §  86.  Parsons  on  Partnership,  166.  Rumery 
V.  Mcaaioch,  54  Wis.,  565. 
31 
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The  evidence  and  finding  of  the  referee  show  clearly  that 
Hennigen  absconded,  taking  with  him  from  four  to  five 
thousand  doUats,  being  all  the  available  funds  of  the  firm, 
and  leaving  Ashton  to  make  such  arrangements  with  the 
firm  creditors  as  he  could,  or  in  case  of  his  failing  to  do  so 
the  firm  property  might  be  squandered  in  litigation,  and 
but  few  of  the  firm  debts  be  paid.  Ashton,  by  the  emj)Ioy- 
ment  of  the  telegraph  and  detectives,  sought  to  ascertain 
his  whereabouts,  but  failed.  Creditors,  as  Hennigen  mast 
have  expected,  were  clamoring  for  their  money.  Attach- 
ments were  being  issued,  and  it  was  very  apparent  that  the 
resources  of  the  firm  would  be  exhausted  in  the  payment 
of  costs  unless  some  transfer  could  be  made  to  avoid  it.  It 
cannot  be  doubted  that  Ashton,  being  thus  left  by  Henni- 
gen to  manage  the  affiiirs  of  the  firm,  might  have  sold  any 
of  the  property,  real  or  personal,  in  payment  of  the  firm 
debts.  Then  why  can  he  not  sell  or  assign  it,  to  be  applied 
pro  rata  upon  those  debts?  It  was  evident  from  the  start 
that  the  personal  property  would  be  inadequate  to  pay 
them.     The  real  estate  must  go  sooner  or  later. 

In  Dupuy  v.  Leavenworth,  17  Cal.,  263,  Shelley,  one  of 
the  firm  of  Xorris  &  Shelley,  had  absconded,  leaving  both 
real  and  personal  property  in  the  possession  of  Norris,  his 
partner.  Norris  sold  the  personal  property  and  transferred 
the  real  estate  to  Davis  by  the  firm  name  of  Morris  and 
Shelley,  who  conveyed  to  the  plaintiflF.  Afterward  Shelley 
returned,  and  conveyed  his  interest  in  the  real  estate  to 
Baker,  one  of  the  defendants.  Field,  Ch.  J.,  in  writing 
the  opinion  of  the  court,  says:  ^^The  real  and  beneficial 
interest  which  each  partner  possesses  in  the  partnership 
property  is  the  balance  coming  to  him  after  the  payment 
of  the  partnership  debts  and  the  settlement  of  accounts 
with  his  copartners.  And  in  view  of  equity  it  is  immate- 
rial in  whose  name  the  l^al  title  of  the  property  stands, 
whether  in  the  individual  name  of  one  copartner  or  in  the 
joint  names  of  all.      *      *      *      *      The  possessor  of  the 
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legal  title  in  such  case  holds  the  estate  in  trust  for  the  pur- 
poses of  the  copartnership.  Each  partner  has  the  equitable 
interest  in  the  property  until  such  purposes  are  accom- 
plished. Upon  the  dissolution  of  the  copartnership  by  the 
death  of  one  of  its  members^  the  surviving  partner,  who  ia 
charged  with  the  duty  of  paying  the  debts,  can  dispose  of 
the  equitable  interest,  and  the  purchaser  can  compel  the 
heirs  at  law  of  the  deceased  partner  to  perfect  the  purchase 
by  the  conveyance  of  the  legal  title.  Andrew* s  Heirs  v. 
Brown's  AdmW,^  21  Ala.,  443.  Delmonico  v,  Ouillaume,  2 
Sand.  Ch.,  367.  Under  the  special  circumstances  of  this 
case — Shelley  having  absconded  with  all  the  available 
funds  of  tjie  firm,  leaving  Norris  without  sufficient  mean& 
to  pay  the  debts  of  the  copartnership,  and  the  personal 
property  having  been  in  good  faitli  first  exhausted  and 
found  to  be  insufficient — it  is  not  perceived  why  the  same 
rule  which  governs  as  to  the  authority  of  the  surviving 
partner  should  not  apply.  We  think  it  does  apply;  and 
that,  under  the  circumstances  stated,  the  equitable  right 
and  interest  to  the  one  undivided  half  the  legal  title  to 
which  stood  in  Shelley^s  name,  passed  by  the  conveyance  to 
Davis/' 

In  Rumery  v.  McCulloch,  54  Wis.,  565,  the  supreme 
court  of  Wisconsin  held,  citing  authorities,  that  an  assign- 
ment by  one  member  of  a  firm,  made  after  a  former  inef- 
fectual assignment  by  both  partners,  was  sufficient  to  con- 
vey the  real  eiState  of  the  firm,  the  former  assignment  being 
held  to  imply  authority  and  consent  that  the  assignment  in 
question  should  be  made. 

In  Parsons  on  Partnership,  page  166,  it  is  stated  that 
the  weight  of  authority  sanctions  the  right  of  one  partner 
to  assign  the  whole  property  in  trust  for  all  the  creditors, 
especially  if  done  without  any  preferences  of  any  kind. 
And  in  a  note  to  this  text  he  says:  "As  to  what  is  actually 
established  by  the  cases,  it  seems  to  be  pretty  generally  ad- 
mitted and  laid  down  that  one  partner  may  make  a  ^'alid 
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geueral  afisignment  of  all  the  partnership  property  to  trus- 
tees for  creditors,  if  such  act  is  justified  by  the  situation  of 
the  firm  at  tlie  time^  and  if  the  other  partners  are  absent 
from  the  country  or  have  made  the  assignor  sole  managing 
jiartner,  or  if  in  any  way  expressly  or  by  implication  they 
may  be  supposed  to  have  conferred  upon  the  assigning 
partner  sufficiently  extensive  authority."  In  support  of 
thisj  many  authorities  are  cited  by  the  author. 

We  therefore  conclude  that,  under  the  circumstances  of 
the  case,  Ashton  had  the  right  and  implied  authority-  to 
make  the  assignment  in  question,  conveying  both  real  and 
personal  property,  and  that  said  assigpment  conveyed  to 
the  assignee  the  property  in  dispute,  and  that  the  finding 
of  the  referee  and  the  decision  of  the  district  court  should 
be  sustained.  The  judgment  of  the  district  court  is  af- 
firmed. 

Judgment  affirmed. 
The  other  judges  concur. 

"16~4JM| 
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Practice  in  Criminal  Cases.    In  the  trial  of  ciimiiia]  ciiaes, 
44   755,  it  is  a  matter  of  discretion  on  the  part  of  the  coart  whether  it 

'  1r  ouni  ^^^^  ^^  ^ot  order  that  the  witnesses  be  examined  out  of  the  hear- 

ing of  each  other. 

2.  Dying  Declarations.  In  the  case  at  bar,  the  dying  declara- 
tions of  the  deceased  were  properly  admitted. 

3.  Homicide :  threats  of  deceased.  Upon  the  trial  of  a  case 
of  homicide,  proof  of  threats  made  by  deceased  against  the  ac- 
cused, but  which  had  not  been  communicated  to  him  at  the  time 
of  the  homicide,  should  only  be  admitted  when  the  making  of 
such  threats,  or  a  state  of  feeling  toward  the  accused  on  the  part 
of  the  deceased  as  expressed  by  such  threats,  may  tend  to  illas- 
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trate  or  explain  some  act  of  the  deceased,  whidi  in  some  view 
might  tend  to  justify  or  excuse  snch  homicide. 

4.  Instruction.  It  is  not  error  on  the  part  of  the  court  to  revise 
to  give  an  instruction,  however  .faultless  in  point  of  law,  when 
the  same  in  substance  and  almost  in  the  same  language  has  al- 
ready been  given. 

6.  Evidence.  The  unsupported  testimony  of  the  accused  in  a 
criminal  casCi  which  the  jury  do  not  believe,  cannot  be  said  to 
furnish  an  hypothesis  consistent  with  the  innocence  of  the  ac- 
cused. 

6.  — :    NAMB.    The  name  which  a  man  "always  went  by,'' 

which  he  declares  is  his  name  in  his  dying  declaration,  and  by 
which  his  own  mother  knew  him,  mi^  be  deemed  his  right 
name  although  one  witness  has  testified  that  it  was  not  '*his 
right  name.'' 

7.    :    PLACE  OF  DECEASE.    Where  the  evidence  shows  that 

thedeceaited  was  shot  in  H.  county,  taken  to  the  house  of  his 
8tep-&ther  a  half  mile  away,  kept  there  a  few  days,  and  taken 
to  the  house  of  Mrs.  P.,  across  one  channel  of  Platte  river,  so  as 
to  be  more  convenient  to  his  attending  physician,  at  which  latter 
place  htt^died,  proof  that  the  death  actually  occurred  in  H.  coun- 
ty will  not  be  required. 

Error  to  the  district  court  for  Hall  county.  Indict- 
ment for  murder  in  the  second  degree.  Verdict — man- 
slaughter. Sentence — ten  years  in  penitentiary.  Trial 
before  Norval,  J. 

Thummd  &  Piatt  and  T.  0.  C.  Hdrrisony  for  plaintiff 
in  error. 

Keeping  witnesses  separate  and  apart.  Comp.  Stat.,  713. 
Dying  declarations.  1  Greenleaf  Ev.,  §  158.  Rakes  v. 
Peopfe,  2  Neb.,  157.  Starkey  v.  People^  11 111,17.  Mont- 
gomery V.  State,  11  Ohio,  424.  People  v.  Phillips,  1 
Park.  Cr.,  306.  Uncommunicated  threats.  Holler  v.  State, 
37  Ind.,  57.  Horrigan  &  Thompson  Cases  on  Self  De- 
fense, 490.  Stokes  V.  People,  53  N.  Y.,  164.  Evidence. 
Home  V.  State,  1  Kan.,  42.  State  v.  Collins,  20  Iowa,  85. 
French  v.  State,  12  Ind.,  670.     State  v.  Waterman,  1  Nev., 
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543.     Variance  in  name.     1  Wharton,  256-8.     Rosooe 
Cr.  Ev.,  81.    State  v.  Owrran^  18  Mo.,  320. 

IscLOO  Powers,  Jr.,  AtUyiyiey  Oenerai,  for  the  State. 

Dying  declaration.  Fitzgerald  v.  State,  11  Neb.,  677. 
Bobbins  v.  The  State,  8  Ohio  State,  131.  Uncommunicated 
threats.  Powell  v.  State,  19  Ala.,  577.  People  v.  Render- 
s<m,  28  Gal.,  465.  Ombs  v.  State,  75  Ind.,  215.  Vari- 
ance. State  V.  Gardiner,  Wright's  Rep.,  892.  Crim. 
Code,  §  483. 

Cobb,  Ch.  J. 

The  first  point  made  by  plaintiff  in  his  brief  is,  that 
"the  court  erred  in  overruling  the  motion  of  plaintiff  in 
error  for  the  exclusion  of  the  witnesses  of  the  state  and  de- 
fendant, and  to  keep  them  separate  and  apart,"  and  he 
cites  sec.  301,  p.  713,  Comp.  Stat.  This  section  provides  as 
follows:  "The  magistrate,  if  requested,  or  if  he  sees  good 
cause  therefor,  shall  order  that  the  witnesses  on  both  sides 
shall  be  examined,  each  one  separate  from  all  the  others, 
and  that  the  witnesses  for  may  be  kept  separate  from  the 
witnesses  against  the  accused  during  the  examination."  It 
can  scarcely  be  seriously  contended  that  the  provisions  of 
this  section  apply  to  trials  in  the  district  court.  Its  lan- 
guage expressly  refers  to  "the  magistrate,"  and  it  is  one  of 
the  sections  of  a  chapter  of  the  criminal  code  entitled,  "Ad- 
journment and  examination  before  a  magistrate,"  Section 
248,  p.  705,  provides  that  "the  term  *  magistrate*  in  thb 
code,  when  not  otherwise  expressly  stated,  is  used  to  mean 
a  justice  of  the  peace,  probate  judge,  mayor  of  a  city  or  in- 
corporated village,  or  police  judge."  So  that  the  above 
provision  applies  only  to  inferior  judicial  officers  holding 
courts  of  examination  for  the  purpose  of  committing  of- 
fender?, or  of  holding  them  to  bail,  and  does  not  apply  to 
trials  in  the  district  court.     Our  statute,  I  think,  is  quite 
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silent  as  to  the  duty  of  the  district  court  in  case  of  an  ap- 
plication of  this  character. 

Upon  this  subject  the  law  is  thus  stated  by  Greenleaf  i  ri 
his  work  on  Evidence,  sec.  432 :  "  If  the  judge  deems  it  es- 
sential to  the  discovery  of  truth  that  the  witnesses  should 
be  examined  out  of  the  hearing  of  each  other,  he  will  so  or- 
der it.  This  order,  upon  the  motion  or  suggestion  of  eitlier 
party,  is  rarely  withheld ;  but,  by  the  weight  of  authority, 
the  party  does  not  seem  entitled  to  it  as  a  matter  of  right." 
In  this  also  agree  all  of  the  cases  which  I  have  been  able 
to  find,  except  in  the  cases  where  the  matter  is  regulated 
by  express  statute.  See  State  v,  Mtzaimmons,  30  Mo.,  23*i», 
Benaway  v,  Conyne,  3  Chand.  (Wis.),  214.  And  Erissnion 
V.  Erissman,  25  Ills.,  136. 

The  second  point  is,  that  "the  court  erred  in  admitting 
the  dying  declaration  of  Wendall  Tillman  to  be  read  in 
evidence."  I  quite  agree  with  counsel  that  "dying  declai- 
ations.to  be  used  in  evidence  must  be  made  not  only  in 
articulo' mortis y  but  under  the  sense  of  impending  death  ^ 
and  that  the  party  was  of  such  a  state  of  mind  that  he  had 
a  clear  understanding  of  the  contents  of  the  document  thai 
he  is  said  to  have  signed,  and  can  only  be  used  when  death 
is  the  subject  of  the  charge,  and  the  circumstances  of  tlio 
death  the  subject  of  the  declaration."  But  I  fail  to  see,  uov 
is  it  pointed  out,  in  what  respect  the  proof  fails  to  brin^ 
this  case  within  the  rule  as  above  stated,  or  as  laid  dowrj 
in  any  of  the  authorities  cited.  I  have  some  doubt  as  to 
whether  a  dying  declaration  should  be  received,  when  every 
fact  therein  contained  has  already  been  testified  to  by  living; 
witnesses,  and  where  there  is  scarcely  any  conflict  in  tin' 
testimony  as  to  those  facts.  But  in  no  other  point  of  view 
can  there  be  the  least  doubt  as  to  the  admissibility  of  tlie 
declaration  of  the  deceased  in  this  (^ase. 

The  third  point  made  is,  that  the  court  erred  in  refuyiiig 
to  admit  the  testimony  of  William  Hohman  as  to  unoom-  I 

munieated  threats  made  by  the  deceased  against  the  de- 
fendant Binfield. 
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I  understand  the  cases,  where  uncommanicated  threats 
have  been  admitted  in  evidence,  or  most  of  them,  to  turn 
upon  the  question  of  self-defense.  Indeed,  the  same  might 
be  said  of  evidence  of  threats  generally,  whether  communi- 
cated or  uncommunicated.  To  prove  to  the  jury  in  a 
homicide  case  that  the  deceased  had  threatened  to  take  the 
life  of  the  prisoner,  or  to  inflict  great  personal  injury  upon 
him,  is  to  give  them  a  key  for  the  interpretation  of  the 
acts  and  motives  of  the  prisoner  and  of  the  deceased,  in 
cases  where  such  threats  had  been  previously  communicated 
to  the  prisoner,  and  of  the  acts  and  motives  of  the  deceased 
whether  the  threats  had  been  communicated  or  not.  In 
many  cases  the  appearance  of  being  driven  to  the  wall,  of 
a  man  who  had  lately  threatened  the  life  of  his  adversary, 
might  be  looked  upon  with  just  suspicion,  when  in  the  ab- 
i^nce  of  such  threats  it  would  not  be,  and  this  without  re- 
gard to  whether  such  threat  had  been  communicated  to  the 
party  or  not  In  the  case  at  bar  there  was  no  evidence  of 
any  act  on  the  part  of  deceased  to  be  illustrated  by  evi- 
dence of  threats  on  his  part  towards  the  prisoner.  As  I 
understand  the  law,  it  would  have  been  no  error  on  the 
part  of  the  court  to  have  excluded  even  the  communicated 
threats  in  this  case,  because  upon  the  facts  proved,  the 
making  of  the  threats  furnished  no  possible  justification  or 
excuse  for  the  homicide,  nor  tended  to  illustrate  or  explain 
acts  of  the  deceased  in  such  a  way  as  to  furnish  any  justi- 
fication or  excuse  therefor. 

The  fourth  point  is,  that  the  court  erred  in  refusing  to 
give  in  charge  to  the  jury  the  No.  7  of  defendant's  prayers. 
Said  prayer  was  in  the  following  words: 

"  No  7.  That  it  is  incumbent  upon  the  state,  in  order  to 
sustain  the  charge,  to  prove  beyond  a  reasonable  doubt 
that  the  specific  intent  there  charged  actually  and  in  fed; 
existed  in  the  mind  of  the  defendant  at  the  time  he  com- 
mitted the  act,  that  it  is  incumbent  upon  the  state,  if  it 
would  establish  an  intent  to  kill,  to  prove  beyond  a  rea- 
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sonable  doubt  that  at  the  time  he  committed  the  act  the 
defenduDt  in  fact  intended  to  take  life."  While  I  find  no 
fault  with  the  principle  set  out  in  the  above  prayer,  I  think 
that  its  language  would  be  well  calculated  to  mislead  a 
jury.  But  were  there  no  objecttion  to  its  language,  the  re- 
fusal to  give  it  cannot  be  urged  as  error  on  the  part  of  the 
court,  because  the  same  principles  of  law  were  contained  in 
the  chaise  already  given.  The  charge  of  the  court  to  the 
jury  is  too  lengthy  to  be  reproduced  here,  covering  at  least 
twelve  pages  of  legal  cap  in  fine  hand.  It  contains  every, 
principle  of  law  necessary  to  the  proper  guidance  of  the 
jury  in  the  case,  and  meets  our  approval. 

Under  the  fifth  head  are  grouped  several  alleged  errors, 
under  the  general  designation  of  error  in  refusing  to  grant 
a  new  trial. 

1.  "To  warrant  a  conviction  in  a  criminal  case,  the  ev- 
idence should  exclude  every  other  reasonable  hypothesis 
other  than  the  defendant's  guilt."  This  proposition  will 
not  be  disputed.  But  it  must  be  borne  in  mind  that 
everything  that  may  be  sworn  to  by  a  witness  or  a  parly, 
is  not  necessarily  evidence.  The  plaintiff  in  error  himself 
testified  that  he  took  the  loaded  needle  gun  from  the  wagon 
and  rode  after  the  fleeing  deceased  for  the  purpose  of  com- 
pelling him  to  give  up  the  whip,  which  deceased  had  taken 
away  from  him  that  morning.  Upon  coming  up  with  him, 
deceased  turned  his  pony's  head  around,  and  they  were  so 
close  together  that  their  ponies'  heads  might  have  touchid 
each  other;  that  the  accused  cocked  his  gun,  pointed  it  at 
deceased,  demanded  his  whip,  and  threatened  to  shoot  him, 
when  the  gun  went  off  accidentally  and  shot  the  deceased. 
This,  it  is  urged,  furnishes  a  reasonable  hypothesis  consist- 
ent with  the  innocence  of  the  accused.  Of  course,  if  the 
jury  believed  the  statement  of  the  accused,  that  the  gun 
went  off  accidentally,  that  he  never  intended  to  fire,  that 
he  did  not  pull  the  trigger,  they  could  not  find  him  guilty. 
But  they  had  a  right  to  disbelieve  him ;  and,  under  the 
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circumstances^  it  was  impossible  for  them  to  believe  that 
part  of  his  statement  which^  if  true^  could  be  known  to. 
none  but  him,  and,  if  false,  could  be  disproved  by  no 
direct  testimony.  Not  being  believed  by  the  jury,  this 
testimony  furnished  no  evidence  of  any  hypothesis  what- 
ever. 

2.  "  For  the  reason  that  a  fatal  variance  occurred  be- 
tween the  name  of  the  deceased  in  the  indictment  and  the 
proof."  There  was  one  witness  who,  upon  his  cross-ex- 
amination, testified  that  the  right  name  of  deceased  was 
"  John  Wendell  C.  Sower,  but  that  he  always  went  by  the 
name  Wendell  Tillman."  In  his  dying  declaration  he 
called  himself  by  the  latter  name,  and  by  that  name  his 
own  mother  seems  to  have  known  him.  How  any  other 
than  that  by  which  he  always  went,  and  by  which  his  own 
mother  knew  him,  come  to  be  his  right  name  does  not  ap- 
pear. The  jury  had  sufficient  evidence  before  them  to  sus- 
tain their  verdict  in  respect  to  the  name  of  the  victim,  as 
well  as  the  pther  ingredients  of  the  offense. 

3.  "  That  the  state  failed  to  prove  that  the  deceased  died 
in  Hall  county."  The  evidence  before  the  jury  was,  I 
think,  sufficient  to  sustain  the  verdict  on  that  point,  even 
were  there  no  doubt  of  the  proposition,  that  in  order  to 
sustain  the  indictment,  the  state  must  prove  that  the  de- 
ceased died  in  itall  county.  There  is  positive  and  undis- 
puted testimony  that  the  deceased  was  shot  in  Hall  county. 
The  witness,  Mrs.  Taylor,  deceased's  mother,  after  testify- 
ing to  going  out  after  him,  where  he  was  shot,  and  meet- 
ing the  Bunsons  bringing  him  in  their  wagon,  that  they 
arrived  at  her  house,  is  asked  how  long  he  was  kept  there ; 
to  which  she  answered,  about  three  weeks.  She  was  then 
asked  *•  What  did  they  do  with  him  then  ?  "  Her  answer 
was,  "  He  was  taken  to  Mrs.  PowelPs,  because  the  river 
was  coming  up,  and  the  doctor  did  not  like  to  cross."  To 
the  question,  " How  did  you  move  him?"  she  answered, 
"We  put  him  in  the  bed  of  a  wagon."     She  further  an- 
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swered  that  he  lived  about  nine  days  after  they  took  him 
there,  and  died  on  the  second  day  of  June. 

Ernest  Beisland  testified  that  he  knew  the  deceased  in 
his  life  time;  that  he  died  at  the  residence  of  Mrs.  Martha 
Powell,  on  the  second  day  of  June,  1882.  His  examina- 
tion continued  as  follows : 

Q.     Was  you  present  at  the  time  of  his  death  ? 

A.    Yes,  air. 

Q.  State  how  frequently  you  was  with  him  during  his 
confinement. 

A.  From  the  start,  when  he  was  on  the  island  I  was  with  - 
him  every  other  day,  and  at  the  residence  of  Mrs.  Martha 
Powell  I  was  with  him  all  the  time,  etc. 

I  think  that  no  witness  testified  directly  that  Mrs.  Mar- 
tha Powell's  residence  was  in  Hall  county.  The  witness, 
Thomas  A.  Evans,  testified  that  her  residence  was  about 
four  miles  from  Wood  River  Station.  All  of  the  wit- 
nesses in  the  case  were  residents  of  Hall  county.  Many  of 
them  testify  to  having  visited  deceased  almost  or  quite 
daily  while  at  Mrs.  PowelFs  house. 

The  only  principle  of  law  which  occurs  to  me  as  con- 
trolling this  objection  is,  that  when  a  certain  status  is 
proved  to  exist  as  to  a  person  or  thing,  such  status  will  be 
presumed  to  continue  until  the  contrary  be  shown.  The 
deceased  having  been  proved  to  have  been  shot  in  Hall 
county,  although  there  is  proof  of  his  having  been  re- 
moved from  the  house  of  his  step-father  to  the  house  of 
Mrs.  Powell,  so  as  to  be  more  convenient  to  his  attending 
physician,  in  the  absence  of  any  evidence  to  the  contrary 
it  must  be  presumed,  and  the  jury  were  justified  in  finding, 
that  he  remained  within  the  limits  of  Hall  county  until  his 
death. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affikmed. 
The  other  judges  concur. 
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E.  R.  Dean,  plaintiff  in  error,  v.  Joseph  R.  Kin- 
man,  DEFENDANT  IN  ERROR.  . 

1.  Justice  of  peace :  appeal.    In  an  action  before  a  jostice  of 

the  peace,  the  defendant  appeared  specially  and  objected  to  the 
jnriadiction  of  the  justice.  The  objection  was  oyerraled,  and  the 
defendant  not  appearing  fnrther,  judgment  was  rendered  against 
him.  He  then  filed  an  undertaking  for  an  appeal  which  was 
duly  approved.  Afterwards  he  filed  a  motion  to  set  aside  the 
default,  which  was  sustained,  and  the  plaintiff  not  appearing  to 
prosecute,  the  action  was  dismissed.  Heldj  That  after  an  appeal 
was  taken  by  a  party  and  pending,  ^e  justice  could  not  set  the 
judgment  aside  on  the  motion  of  such  party. 

2.  Jurisdiction.    Wherejudgmentis  taken  by  defi^nlt,  an  appeal 

taken  to  the  district  court  by  the  party  in  default,  and  the  tran- 
script is  filed  in  the  district  court  by  the  appellee,  he  thereby 
waives  objection  to  the  jurisdiction. 

Error  to  the  district  court  for  Butler  county.  Tried 
below  before  Norval,  J. 

E.  R.  Dearly  pro  «e. 

Myers  &  JEvans  and  Horace  Garfiddy  for  defendant  in 
error. 

Maxwell,  J. 

The  plaintiff  brought  an  action  against  the  defendant 
before  a  justice  of  the  peace  to  recover  the  sum  of  $199. 
The  defendant  appeared  specially  and  objected  to  the  juris- 
diction of  the  court.  The  objection  was  overruled,  and 
the  defendant  not  making  a  further  appearance,  judgment 
was  rendered  against  him  for  the  sum  of  $199  and  cosls. 
The  judgment  was  rendered  on  the  14th  of  December, 
1882.  On  the  22d  of  that  month  the  defendant  filed  an 
undertaking  for  an  appeal  to  the  district  court,  which  was 
duly  approved.  The  defendant  failed  to  perfect  his 
appeal,  and  at  the  next  term  of  the  district  court  the 
plaintiff  filed  a  transcript  of  the  proceedings  before  the 
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justice,  and  moved  for  an  affirmance  of  the  judgment.  The 
motion  was  overruled  and  the  appeal  dismissed.  A  sup- 
plemental transcript  of  the  justice  was  filed,  from  which  it 
appears  that  afler  the  undertaking  for  the  appeal  had  been 
filed  and  approved  the  defendant  appeared  before  the  jus- 
tice and  moved  to  set  aside  the  defSult ;  that  he  thereupon 
confessed  judgment  for  costs  and  the  default  was  set  aside; 
that  afterwards,  as  the  plaintiff  failed  to  appear  and  prose- 
cute, the  action  was  dismissed.  So  that  the  case  is  pre- 
sented here  on  two  records,  one  showing  a  judgment  in 
favor  of  the  plaintiff  and  an  appeal  therefrom,  and  the 
other  showing  that  after  the  appeal  was  taken  the  judg- 
ment was  set  aside  and  the  action  dismissed.  The  question 
presented  is  this :  After  a  party  has  apjiealed  from  a  judg- 
ment agdinst  him,  can  the  justice,  while  the  appeal  is  pend- 
ing and  undetermined,  set  the  judgment  aside?  We  think 
not.  If  such  a  practice  was  permitted  it  would  create  in- 
terminable confusion.  If  a  party  desires  the  setting  aside  i 
of  a  judgment  he  must  file  his  motion  for  that  purpose  and 
have  it  acted  upon  before  filing  an  undertaking  for  an 
appeal.  If  it  is  objected  that  the  defendant  had  not  con- 
tested the  case  before  the  justice  and  therefore  could  not 
appeal,  it  is  a  sufficient  answer  to  say  that  the  right  to  in- 
sist upon  the  objection  is  a  personal  privilege  that  may  be 
waived  and  will  be  unless  objection  is  made  on  that  ground. 
Goodrich  v.  Omaha,  11  Neb,  204.  The  court, has  juris- 
diction of  the  subject  matter,  and  by  a  general  appearanct* 
the  parties  conferred  jurisdiction  over  themselves.  The 
plaintiff  in  this  case  by  filing  the  transcript  in  the  district 
court  waived  the  objection  named  and  conferred  jurisdic- 
tion on  that  court.  The  judgment  of  the  district  court  is 
reversed  and  the  cause  is  remanded  with  leave  to  both 
parties  to  file  pleadings  and  try  the  caUvSe  on  the  merits. 


JUIKJMENT  ACXX)RDINGLY. 

The  other  judges  concur. 
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!  15    494, 

'  15  4^  Phcenix  Insurance  Co.,  plaintiff  in  error,  v.  James 

as  070 


Lansing,  defendant  in  error. 


15    494 
37    473| 

15  494|  Ixuniranoe :  acckptakcs  of  pkbmium  :  waivkb  :  A  policy  ^f  in- 

f^  ^^1  saranoe  was  made  Se^  4th,  1879,  to  ran  fiye  years,  and  a  note 

taken  for  the  premiom  due  May  1st,  1880.  The  policy  contained 
a  provision  that  if  the  note  was  not  paid  when  due,  the  policy 
shoold  he  void.  In  Octoher,  1880,  a  loss  occurred.  The  pre- 
mium note  was  paid  in  April,  1861.  HM,  1,  That  the  accept- 
ance of  the  premium  was  a  waiver  of  forfeiture  of  the  policy,  and 
^  that  the  company  was  liable  for  the  loss.    2,  That  the  policy  was 

voidable  only,  not  void. 

Error  to  the  district  court  for  Lancaster  county.     Tried 
below  before  Pound  J. 

/.  R,  Webster^  for  plaintiff  in  error. 

The  policy  contained  the  following  provisions:     "If 

*  *      *      the  premium  note  shall  be  due  and  unpaid 

*  *  *  In  every  such  case  this  policy  is  void.  In 
case  the  assured  shall  fail  or  refuse  to  pay  the  premium 
note  above  described  when  due  [May  3,  1880],  this  policy 
shall  then  and  thenceforward  be  and  remain  null  and  void, 
and  same  cannot  be  revived  without  the  written  consent  of 
the  company,  but  this  shall  not  prevent  this  company  col- 
lecting by  suit  or  otherwise  the  premium  note  above  de- 
scribed. Nor  shall  such  attempt,  or  suit  to  collect  said 
premium  note,  be  construed  to  revive  this  policy,  but  same 
shall  be  and  remain  null  and  void  during  such  default  and 
until  the  said  assured  shall  pay  said  premium  note, interest, 
fees,  and  costs,  and  until  this  company  shall  receive  the 
same,  and  return  said  premium  note  to  said  assured,  and 
in  such  case  his  policy  shall  be  revived  only  for  the  period 
originally  stated  herein,  subject  to  the  terms  and  conditions 
of  this  policy. 

"  Whenever  this  policy  may  have  become  void  f5pom  any 
cause,  it  shall  not  be  revived  or  reinstated  by  the  renewal 
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certificate  or  receipt,  or  in  any  other  way  except  by  a  spe- 
cial contract  for  such  reinstating  in  writing  thereon^  or  by 
the  issuing  of  a  new  policy. 

"It  is  furthermore  hereby  expressly  provided  that  no 
suit  or  action  against  this  company  for  the  recovery  of  any 
claim  by  virtue  of  this  policy  shall  be  sustained  in  any 
court  of  law  or  chancery  *  *  *  Unless  such  suit  or 
action  shall  be  commenced  within  six  months  next  after 
the  loss  shall  occur;  and  should  any  suit  or  action  be  com- 
menced against  this  company  after  the  expiration  of  the 
aforesaid  six  months^  the  lapse  of  time  shall  be  taken  and 
deemed  as  conclusive  evidence  against  the  validity  of  such 
claim,  any  statute  to  the  contrary  notwithstanding. 

"  The  use  of  general  terms,  or  anything  less  than  a  dis- 
tinct specific  agreement  clearly  expressed  and  endorsed  on 
this  policy  ahoM  not  be  construed  as  a  waiver  of  any 
printed  or  written  condition  or  restriction  herein." 

Payment  of  note  due  May  1, 1880,  was  defaulted.  Loes 
occurred  October  6,  1880.  Note  paid  April  4,  1881.  No 
proof  of  loss  sent  in  until  July  21, 1881.  Suit  commenced , 
November  3, 1881.  There  is  no  liability  against  the  com- 
pany. Walsh  V.  ^Etna  Insurance  Company,  30  Iowa,  133. 
Dennison  v.  Phoenix  Insurance  Co,,  52  Iowa,  457-459. 
Newton  v.  Fire  Insurance  Company,  15  Wis.,  138.  Har- 
rison  v.  Insurance  Company,  9  Allen,  231.  Diehl  v.  In- 
surance  Company,  58  Penn.  St.,  443. 

Charles  E,  Magoon,  for  defendant  in  error. 

Conditions  of  policy  were  waived  by  insurer.  Waiver 
may  be  implied  from  acts  and  conduct.  Wood  Fire  In- 
surance, §  496.  Oreenfidd  v,  Mass.  Ins.  Co.,  47  N. 
Y.,  430.  Pitney  v.  Glens  Fails  Ins.  Co.,  61  Barb.,  335. 
Planters^  Ins.  Co.  v.  Comfort,  50  Miss.,  662.  Smith  v. 
Glen's  Falls  Ins.  Co.,  62  N.  Y.,  85.  Cobb  v.  Ins.  Co.,  11 
Kan.,  93.     Ins.  Co.  v.  Fay,  22  Mich.,  467.    Globe  Ins.  Cb. 
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r.  BoyUy  21  Ohio  St.,  119.  That  the  iDsuranoe  company 
elected  to  consider  the  policy  in  force  is  shown  by  their 
constant  endeavor  to  collect  the  amount  of  the  note,  and 
their  acceptance  of  the  money  when  tendered,  although 
the  loss  had  occurred,  and  that  fact  was  well  known  to  the 
Company.  They  having  elected  to  consider  the  policy  in 
force  they  cannot  now  be  heard  to  declare  it  void.  T7e/« 
V,  Germania  Ins,  Co.<,  26  Iowa,  55.  Miner  v.  Phoenix  /?i«. 
Co.,  27  Wis.,  693.  lAddle  v.  Market  Ins.  Co.,  29  N.  Y., 
184.  Boehen  v.  Williamsburg  Ins.  Cb.,  35  N.  Y.,  131. 
Lycoming  Ins,  Go.  v.  Slockbotoefy  26  Penn.  St.,  199.  Wing 
V.  Harvey,  27  Eng.  L.  &  E.,  140. 

Maxwell,  J. 

This  action  was  brought  by  Lansing  against  the  insur- 
ance company  to  recover  for  the  loss  of  property  owned  by 
him,  which  was  insured  by  said  company.     It  is  alleged 
in  the  petition  that  the  loss  occurred  on  the  6th  of  Octo- 
ber, 1880.    The  company  in  its  answer  admits  making  the 
policy  of  insurance  upon  the  property  in  question,  but  al- 
lies that  at  the  time  of  making  the  policy  said  Lansing 
as  the  sole  consideration  therefor  gave  the  company  his 
promissory  note  for  tihe  sum  of  $9.80,  due  on  the  1st  day 
of  May,  1880,  with  interest  at  ten  per  cent;  that  he  did 
not  pay  said  note  when  it  became  due,  nor  until  the  4th 
day  of  April,  1881 ;  that  said  policy  of  insurance  contained 
a  provision  that  if  the  party  insured  "failed  to  pay  said 
note  on  or  before  the  same  became  due  said  contract  and 
policy  of  insurance  should  thereby  be  and  become  void." 
The  cause  was  submitted  to  the  court  without  the  inter- 
vention of  a  jury,  and  judgment  rendered  in  favor  of 
Lansing.      A  motion  for  a  new  trial  having  been  over- 
ruled the  company  bring  the  cause  into  this  court  by  pe- 
tition in  error. 

The  errors  assigned  are:     1.    Errors  in  the  assessment 
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of  damages.  2.  That  the  findings  are  not  supported  by 
sufficient  evidence.  3.  Errors  of  law  occurring  at  the  trial. 
Nothing  is  claimed  in  the  brief  under  the  1st  and  3d 
assignments,  and  they  need  not  be  considered.  The  policy 
is  dated  September  4,  1879,  to  continue  in  force  for  five 
years— expiring  September  4,  1884.  It  is  claimed — and 
this  is  the  principarerror  relied  on — ^that  the  note  not  being 
paid  according  to  its  terms  the  policy  immediately  became 
void;  and  the  loss  occurring  while  Lansing  was  thus  in 
default  of  payment  that  the  company  is  not  liable.  The 
note  was  afterwards  paid,  the  money  due  thereon  being 
accepted  by  the  company.  The  company  did  not  surrender 
the  note  when  it  became  due,  but  retained  the  same  and 
afterwards  collected  it.  This  was  the  consideration  for  the 
insurance.  Now  if  the  company  receives  and  retains  the 
premium  can  it  as  a  defense  to  an  action  on  the  policy  to 
recover  for  loss  of  the  property  insured  all^  a  failure  to 
pay  promptly  at  the  day?  The  acceptance  of  the  money 
is  a  waiver  of  any  de&ult  in  that  respect.  The  policy  was 
not  void  but  voidable;  and  upon  the  failure  of  Lansing  to 
pay  the  note  when  it  became  due,  the  company  could  have 
returned  the  note  and  demanded  a  surrender  of  the  policy. 
But  it  cannot  treat  the  policy  as  valid  to  collect  the  pre- 
mium, and  void  for  the  payment  of  losses.  The  note  hav- 
ing been  paid  aft;er  the  loss  the  acceptance  of  the  money 
waived  the  condition  of  forfeiture  in  the  policy,  and  it  was 
valid  and  subsisting  at  the  time  of  the  loss.  It  is  objected 
that  the  action  was  not  brought  within  six  months  aft:er 
the  loss  occurred,  as  provided  in  the  conditions  of  the 
policy.  It  is  unnecessary  to  determine  whether  or  not 
such  a  condition  will  bar  an  action  aft;er  the  time  limited, 
as  the  proof  clearly  shows  a  waiver  of  the  condition.  Jus- 
tice appears  to  have  been  done,  and  there  is  no  error  in 
the  record.     The  judgment  must  therefore  be  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 
82 
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JS-JB  Edwabd  Thompson  et  al.,  appellees,  v.  Selden  N. 

16  498  ... 

30  473  Merriam,  appellant. 

1.  Tax  Deed.    Under  the  revenne  law  of  1869  a  tax  deed  that 

iiEdls  to  recite  the  place  where  the  land  was  sold  is  invalid. 

2.  .  The  production  of  the  tax  certificate  is  a  condition  prec- 
edent to  the  right  of  the  oonnty  treasurer  to  execute  a  tax  deed, 
and  he  has  no  authority  to  issue  a  second  deed  upon  a  canceled 
certificate  in  the  county  clerk's  office. 

Appeal  from  Cass  county.  Heard  below  before 
Pound,  J. 

Covell  &  Bansomj  for  appellant. 

Treasurer  had  authority  to  make  second  tax  deed.  Jfo- 
Oready  v.  Sexton,  29  Iowa,  366.  Hurley  v,  Streety  Id., 
429.     Lorrain  v.  Smith,  37  Id.,  67. 

Robert  B,  Windham  and  OrUes  &  Ramsey,  for  appellees. 

>f  AXWELL,  J. 

This  is  an  action  to  cancel  certain  tax  deeds  held  by  the 
defendant  upon  real  estate  of  the  plaintiffs,  and  to  permit 
them  to  redeem  from  the  tax  sales.  A  decree  was  rendered 
in  the  court  below  setting  aside  the  tax  deeds  and  requiring 
the  plaintiff  to  pay,  for  the  use  of  the  defendant,  the 
amounts  paid  by  him  on  the  lands  in  controversy  with 
twelve  per  cent  interest  thereon.  The  defendant  appeals 
to  this  court. 

It  appears  from  the  record  that  in  1874  the  lands  in  que^ 
tion  were  sold  to  the  defendant  for  the  taxes  due  thereon  for 
the  year  1873,  and  a  certificate  of  purchase  given  to  him. 
Two  years  thereafter,  to-wit,  on  the  seventh  day  of  Sep- 
tember, 1876,  the  defendant  produced  the  certificate  to  the 
treasurer  of  the  county  and  received  a  tax  deed  for  the 
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lands  described  therein.     The  certificate  was  then  canceled^ 
as  required  by  the  statute  then  in  force,  and  filed  with  the 
county  clerk.     The  tax  deed  above  referred  to,  after  recit- 
ing the  production  of  the  certificate,  states:  "From  which 
it  appears  that  S.  N.  Merriam  did,  on  the  seventh  day  of 
September,  1874, purchase  at  public  sale  in  said  county  the 
tract,''  etc.,  thereafter  described.     It  nowhere  appears  on 
the  face  of  the  deed  that  the  land  was  sold  at  the  door  of 
the  court  house  or  the  treasurer's  office,  as  required  by  the 
statute,  and  this  omission  is  fatal  to  the  validity  of  the  tax 
deed.     HaUer  v.  Blaco,  10  Neb.,  36.     Howard  v.  Lamas- 
ter,  11  Id.,  582.     Towle  v.  Holt,  14  Id.,  227.     The  defend- 
ant, being  aware  of  this  defect,  in  1878  procured  from  the 
then  county  treasurer  a  second  tax  deed  for  the  same  land. 
The  recital  in  this  deed  is  as  follows:  "Whereas,  from  peiv 
sonal  examination  by  the  undersigned,  J.  M.  Patterson^ 
treasurer  of  the  county  of  Cass,  in  the  state  of  Nebraska,  a 
certificate  of  purchase  in  writing  bearing  date  the  seventh 
day  of  September,  1874,  signed  by  J.  C.  Cummins,  who  at 
the  last  mentioned  date  was  treasurer  of  said  county,  is 
found  to  be  on  file  in  the  offi'ce  of  the  clerk  of  the  aforesaid 
county,  from  which  it  appears  that  S.  N.  Merriam  did,  on 
the  seventh  day  of  September,  1874,  purchase  at  public 
auction  at  the  door  of  the  court  house,"  etc.,  the  lands 
thereafter  designated.     It  will  be  seen  that  the  certificate 
upon  which  the  last  deed  was  issued  was  not  produced  to 
the  county  treasurer,  as  required  by  the  statute.     Reed  v, 
MenHaniy  ar\te  page  323.     In  the  case  last  cited  it  is  said : 
"  Unless  the  certificate  was  presented  to  the  county  treas- 
urer he  had  no  authority  whatever  to  execute  a  deed.    This 
was  a  condition  precedent  to  his  right  to  exercise  that  au- 
thority.    In  other  words,  the  law  makes  the  return  of  the 
certificate  the  evidence  upon  which  the  treasurer  has  author- 
ity to  act."     If  a  treasurer  can  execute  a  second  deed  after 
the  cancellation  of  the  certificate,  there  would  be  nothing 
to  prevent  his  issuing  a  thousand  or  any  other  number 
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without  notice  and  in  utter  disr^ard  of  the  rights  of  the 
landowner.  But  this  he  cannot  do.  If  the  tax  title  fails 
our  statute  has  provided  a  remedy — ^the  foreclosure  of  the 
tax  lien,  and  he  must  resort  to  this.  But  if  the  land  owner 
institutes  an  action  to  cancel  the  tax  deeds  he  must  offer  to 
do  equity  by  paying  or  tendering  the  taxes  due  with  inter- 
est thereon.  This  the  plaintiffs  have  done.  The  tax  deeds 
being  invalid,  the  decree  canceling  the  same  as  a  cloud  on 
the  plain tiiis^  title  was  not  erroneous.  The  judgment  of 
the  district  court  is  right  and  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


Dakibl  Lydick,  plaintiff  in  error,  v.  Levi  Korneb, 
defendant  in  error. 

1.  Liquor  Belling:  cancellation  of  license:  tbsasureb  kot 

LIABLE.  Where  a  remoDstraooe  agtunst  iasaing  a  license  to  eeU 
Uquor  was  overruled  by  a  city  ooandl,  the  amount  required  for 
the  license  paid  to  the  city  treasurer,  and  no  appeal  having  been 
taken  within  a  reasonable  time,  and  license  issued,  SM,  That 
the  subsequent  cancellation  of  the  license  by  the  district  court, 
the  money  having  been  paid  into  the  treasury,  did  not  render 
the  treasurer  liable  for  the  repayment  of  the  money. 

2.   :    .   REFUNDING  LICENSE  MONEY.    Where  a  lioeDse 

is  canceled  the  court  should  direct  repayment  pro  tanto  of  the 
amount  paid  for  the  same  for  the  unexpired  time. 

Error  to  the  district  court  for  Richardson  county. 
Tried  below  before  Davidson,  J. 

Martin  &  Oilman,  for  plaintiff  in  error,  cited:  l^ate^  ex 
rd,  Johnson,  v,  Oomwdl,  12  Neb.,  470.  Horn  v.  Slaiej 
1  Ohio  State,  121.  /Sfarfe,  ex  rd.  Noonan,  v.  Lincoln,  6 
Neb.,  15. 
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Amo8  E.  Oantt  and  C.  Gillespie,  for  defendant  in  error, 
cited:  Lydiek  v.  Komer ,  13  Neb.,  10.  Fundi  v.  Clary,  18 
Neb.,  406.  Pleuler  v.  The  State,  11  Neb.,  577.  VanBu- 
ren  n.  Downing,  41  Wis.,  1 22.  Emery  v.  Lowell,  1 27  Mass.^ 
138.     Herman  v.  Edson,  9  Neb.,  157. 

Maxwell,  J. 

The  plaintiff  obtained  a  license  from  the  proper  author- 
ities of  Falls  City  in  October,  1881,  to  sell  intoxicating 
liquors  in  that  city,  during  the  then  fiscal  year.  A  remon- 
strance had  been  filed  against  the  granting  of  license, 
which  was  overruled,  and  after  a  delay  of  ten  or  twelve 
days,  no  appeal  having  been  taken,  the  license  was  issued. 
At  the  next  term  of  the  district  court,  however,  held  in 
December  thereafter,  a  transcript  was  filed  in  the  district 
court,  the  remonstrance  sustained,  and  the  license  canceled. 
The  case  was  brought  into  this  court  on  error,  and  the 
judgment  of  the  district  court  reversed.  Lydiek  v.  Komer y 
13  Neb.,  10. 

Upon  the  cancellation  of  his  license  the  plaintiff  closed 
his  saloon,  and  brought  this  action  against  the  defendant, 
who  at  that  time  was  city  treasurer,  to  recover  the  money 
paid  for  the  license.  The  court  below  found  for  the  de- 
fendant, and  dismissed  the  action.  It  is  unnecessary  to 
review  the  assignments  of  error  at  length,  as  there  can  be 
no  recovery  against  the  defendant.  He  merely  performed 
his  duty,  and  paid  the  money  into  the  city  treasury,  and 
had  done  so  before  the  action  was  brought,  therefore  he  is 
not  liable.  It  is  evident,  however,  that  the  plaintiff  has 
sustained  a  wrong.  He  was  entitled  either  to  a  license 
or  a  return  of  the  money  paid  for  the  same,  at  least  pro 
tanto  for  the  unexpired  time  upon  the  cancellation  of  the 
license,  and  the  court  should  have  directed  its  repayment 
This  is  but  justice.     The  State  v.  Comwell,  12  Neb.,  470. 


502       SUPREME  COURT  OF  NEBRASKA, 

— 1 

Stewart  t.  Snelling. 

But  no  relief  can  be  given  in  this  action.     The  judgment 
must  therefore  be  affirmed. 

Judgment  affirxed. 

The  other  judges  concur. 


15  actil 

80  287 

15  602 

31  111 


1 84  ^   WiLLARD  Stewart,  plaintiff  in  error,  v.   W.  HL 
15  60'Z  Snellino,  defendant  in  error. 


1.  Partnership:    bkal   propebty:    Trri.E.     A    firm   hayiog 

purchased  real  estate  at  gnardian  sale,  and  obtained  a  deed  for 
the  widow's  right  of  dower  therein,  one  of  the  partners  there- 
upon agreed  with  the  other  to  pay  him  $803  in  exceee  of  the 
purchase  price  for  his  half  interest  in  the  property  if  the  title  to 
the  same  did  not  entirely  fail.  The  party  purchasing  th^nenpon 
entered  into  an  agreement  with  the  guardian  to  have  a  decree 
entered  setting  the  guardian's  sale  aside,  and  to  pay  an  increased 
price  for  the  proi>erty,  but  still  retained  the  dower  interest 
Heldj  That  as  he  retained  the  dower  interest  the  title  had  not 
entirely  failed. 

2.     :    .     QusBre:    Whether  the   plaintiff  could  avail 


himself  of  a  failure  of  title  procured  by  hia  consent  ? 

Error  to  the  distiict  court  for  Lancaster  county.  Tried 
below  before  Pound,  J. 

/.  JB.  Webster,  for  plaintiff  in  error. 

Walter  J.  Lamb,  for  defendant  in  error. 

Maxwell,  J. 

This  is  an  action  for  an  accounting  between  partoecs. 
It  appears  from  the  record  that  in  the  year  1878  the  plain- 
tiff and  defendant  entered  into  partnership  in  the  law  and 
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real  estate  business,  the  plaintiff  being  a  real  estate  agent 
and  the  defendant  an  attorney.  The  pai*tnership  was  dis- 
solved in  1881.  On  the  trial  of  the  cause  the  court  found 
there  was  due  the  defendant  the  sum  of  ^03.56,  and  ren- 
dered judgment  in  his  favor  for  that  amount.  The  only 
error  complained  of  is  an  item  for  $400,  with  interest  from 
September  1st,  1881,  which,  it  is  claimed,  was  improperly 
allowed  the  defendant.  The  testimony  shows  that  in  the 
year  1880,  the  plaintiff  and  defendant  entered  into  a  con- 
tract with  one  Daggy,  guardian  of  the  minor  heirs  of  A. 
D.  Wood,  to  give  not  less  than  $2,500,  with  costs  and  ex-- 
penses,  for  certain  real  estate  belonging  to  said  heirs,  pro- 
vided said  guardian  would  institute  legal  proceedings  and 
cause  the  same  to  be  sold.  A  deed  for  said  real  estate 
was  thereupon  made  by  Elizabeth  D.  Wood,  the  widow  of 
A.  D.  Wood,  conveying  her  right  of  dower  therein  to  the 
defendant.  A  guardian  sale  of  the  property  was  there- 
upon had,  and  the  property  purchased  by  Stewart  for  the 
firm;  and  the  deed  taken  in  his  name.  After  this  pro* 
ceeding  the  parties  entered  into  the  following  agreement  : 
"This  agreement,  made  this  21st  day  of  April,  1881, 
between  W.  E.  Stewart  and  W.  H.  Snelling.  It  is  agreed 
that  W.  E.  Stewart  pay  W.  H.  Snelling  eight  hundred 
dollars  for  his  interest  in  the  A.  D.  Wood  property  on  cor- 
ner of  N  and  Eleventh  streets,  in  Lincoln,  paid  as  follows: 
Three  hundred  dollars  cash  in  hand,  and  to  credit  Suell- 
ing's  account  for  one  hundred  dollars,  and  balance  of  four 
hundred  dollars  to  be  paid  on  the  first  of  September  next, 
or  before  if  said  Stewart  makes  sale  of  said  property.  And 
in  the  event  the  title  should  fail  to  said  property  entirely, 
then  the  said  four  hundred  dollars  shall  not  be  paid,  and 
he  shall  be  liable  therefor  in  case  James  Daggy,  guardian, 
refuses  to  assist  in  perfecting  the  title  to  the  same,  or  in 
case  the  same  is*  not  perfected  by  the  supreme  court  of  Ne- 
braska, then  Stewart  shall  not  be  liable  for  any  amount, 
provided,  that  in  case  title  is  perfected  and  sale  is  not  m$ide 
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within  eighteen  months  from  date,  then  the  four  hundred 
dollars  shall  be  due  and  payable  with  ten  per  cent  interest 
after  September  1st,  1881. 

"  In  witness  whereof  the  parties  hereto  have  this  day  set 
their  hands  and  seals,  the  day  and  year  first  inserted. 

"WiLLARD  E.  Stewart,  [s.] 
"W.  H.  Snelling.  [s.] 
"Witness: 

"Wales  Frank  Severance." 

.  Afterwards  an  action  was  brought  by  the  guardian  to 
set  the  sale  aside,  and  in  March,  1882,  the  plaintiff  entered 
.into  an  agreement  with  the  guardian  to  pay  an  additional 
sum  of  $650  and  all  costs  of  quieting  his  title  to  said  prop- 
erty, and  further  agreed  that  in  the  suit  then  pending  a 
decree  be  entered  quieting  title  in  said  minors  subject  to 
the  estate  in  dower  with  lien  to  said  Stewart  for  his  just 
and  equitable  charges,  $3,438.33.  It  was  also  agreed  that 
there  should  be  a  re-sale  of  the  property  by  the  guardian, 
and  giving  the  plaintiff  certain  privileges  pending  the  sale. 
A  decree  was  entered  in  conformity  to  the  agreement,  and 
on  a  re-sale  of  the  property  by  the  guardian,  the  plaintiff 
purchased  the  same  at  the  price  agreed  upon,  and  now 
claims  that  the  title  under  the  agreement  with  Snelling 
failed,  and  therefore  he  is  not  liable  thereon.  It  will  be 
observed  that  the  provisions  of  the  agreement  between  the 
plaintiff  and  defendant  are  that  if  the  title  fails  entirely, 
then  the  plaintiff  was  not  to  be  liable. 

All  the  testimony  shows  there  was  not  an  entire  fail- 
ure of  title.  The  defendant  was  still  possessed  of  the 
dower  interest  conveyed  to  him  by  Mrs.  Wood,  which,  so 
far  as  this  record  discloses,  may  have  been  and  probably 
was  worth  very  much  more  than  the  amount  paid  and 
agreed  to  be  paid  by  the  plaintiff.  This  being  so,  the  plain- 
tiff is  liable  on  the  contract.  It  may  well  be  doubted 
whether  he  was  entirely  disinterested  in  the  agreement 
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made  by  him  to  set  aside  the  first  gaardian's  deed,  or 
whether  the  defendant  would  be  bound  by  a  decree  obtained 
in  that  way.  But  it  is  unnecessary  to  determine  that  ques- 
tion, as  the  plaintiff  still  retained  an  interest  the  property, 
which  it  is  pretty  clear  was  used  to  advantage  in  prevent- 
ing competition  in  the  sale  of  the  interest  of  the  minors  in 
the  property.  The  plaintiff  has  no  cause  of  complaint,  and 
the  judgment  is  affirmed. 

Judgment  affibmed. 

The  other  judges  concur. 


15    505 

.     17    433 

'  '    /  15    505 

ViCTOB  VlFQUAIN  ET  AL.,  PLAINTIFFS  IN  ERROR,  V.  JOHH     30   IIb 

B.  Finch,  defendant  in  error. 

1.  Libel:  pbacticb:  Aboument  of  counsel:  In  an  action  for 

libel  where  the  defendant  justifies  and  pleads  the  truth  of  the 
charge  and  that  the  publication  was  founded  upon  rumor  and 
was  without  malice,  Held^  That  the  question  of  malice  being 
in  issue  the  plaintiff  was  entitled  to  open  and  dose. 

2.  :  EViDENCB.  In  an  action  for  the  publication  of  an  al- 
leged libel  in  a  designated  newspaper,  the  republication  of  the 
same  matter  in  other  papers  is  not  admissible  in  cTldenoe. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Pound,  J. 

MarqweUy  Deweese  &  Hall,  for  "plaintiffs  in  error. 

We  had  the  right  to  open  and  close.  Maxwell  PI.  and 
Pr.,  381.  Lexington  V.  Paver ^  16  Ohio,  330.  Heilman  v. 
ShanMin,  60  Ind.,  443.  Tidl  v.  Davidy  27  Ind.,  377. 
Republication  in  other  papers.  Hastings  v.  Stetson^  126 
Mass.,  329.    Gough  v.  Goldsmith,  44  Wis.,  262.     Instruo- 
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tion  to  jury.     Sackett,  16.    Kendall  v.  Broum,  74  111.,  232. 
Camp  V.  PhiUipa,  42  Georgia,  289. 

0.  P.  Mason,  for  defendant  in  error,  cited :  Shaw  v. 
Bamhart,  17  Ind.,  185.  Ja^kaon  v.  PiUfordy  8  Blackf., 
194.  Poffe  V.  Osgood  J  2  Gray,  260.  Barrett  v.  Long, 
3  H.  L.  Cases,  396.  Townsend  on  Libel,  §  390.  Parmer 
V.  Anderson^  33  Ala.,  78.  Fry  i\  Bennett,  28  N.  Y., 
328.     1  Smith  Leading  Cases,  132. 

Maxwell,  J. 

On  the  fourth  day  of  May,  1880,  the  plaintiffs  in  error 
owned  and  published  the  Daily  State  Democrat  of  Lincoln, 
in  this  state,  and  on  that  day  published  in  said  paper  an 
alleged  libel  against  the  defendant,  the  principal  portion  of 
which. is  the  following:  "Some  time  last  winter  a  young 
girl  came  to  this  city  from  another  part  of  the  state  for  the 
purpose  of  attending  the  university  course.  Being  poor 
and  unable  to  pay  for  boai'd,  she  engaged  work  in  the  fam- 
ily of  John  B.  Finch,  doing  housework  morning  and  even- 
ings and  attending  the  school  during  the  day.  She  was 
young  and  pretty  and  modest,  and  any  man  with  a  spark 
of  manhood  about  him  would  naturally  suppose  that  she 
would  have  been  safe  from  insult  an^  lascivious  approaches. 
But  it  was  not  the  case  it  seems.  The  lecherous  nature  of 
this  man  Finch,  who  was  in  a  measure  her  protector,  could 
not  leave  her  in  })eace.  Almost  from  the  first  hour  of  her 
stoppage  in  his  house  he  began  a  systcq^atic  attempt  to  in- 
duce her  to  gratify  his  unholy  and  shameful  desires.  By 
words  and  deeds  and  actions  he  followed  up  the  poor  girl, 
until  one  evening  his  conduct  became  so  unbearable  that 
she  left  the  house  and  went  to  a  neighboring  boarding 
house,*'  etc.  There  were  other  charges  to  which  it  is  un- 
necessary to  l*efer.  The  defendant  in  error  brought  this 
action  against  the  plaintiffs  to  recover  the  sum  of  ten  thou- 
sand dollars  for  the  alleged  libel,  the  alleged  libelous  raat>- 
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ter  being  set  out  at  length  in  the  petition.  The  plaintiffs 
in  error  (defendants  below)  in  their  answer  admit  that  they 
were  the  owners  and  publishers  of  the  Daily  Democrat  on 
the  fourth  day  of  May,  1880;  admit  the  publication  of  the 
alleged  libelous  words  set  out  in  the  petition,  and  allege 
that  said  words  are  true,  and  that  he  was  '^guilty  of  all  that 
was  charged  against  him  in  said  publication/'  They  also  - 
plead  in  justification  public  rumor  and  a  want  of  malice. 
On  the  trial  of  the  cause  a  verdict  was  rendered  in  favor 
of  Finch  for  the  sum  of  $600,  upon  which  judgment  was 
rendered. 

The  first  error  assigned  in  this  court  is,  that  the  defend- 
ants below  having  admitted  the  publication  of  the  alleged 
libel  and  clauned  that  the  words  so  published  were  true, 
that  therefore  they  were  entitled  to  open  and  close  the  case. 

Sec.  283  of  the  code  provides  that,  the  party  who  would 
be  defeated  if  no  evidence  was  given  on  either  side  must 
first  produce  his  evidence.  In  other  words,  the  party  hold- 
ing the  affirmative  of  the  issue  is  entitled  to  open  and  close. 
If,  however,  anything  remains  to  be  proven  affirmatively 
by  the  plaintiff  he  is  entitled  to  open  and  close.  Lexingtmi 
Ins.  Co.  V.  Paver,  16  Ohio,  324.  In  the  fourth  paragraph 
of  the  answer  we  find  a  plea  of  general  rumor  ad  to  the 
matter  published,  and  that  the  publication  was  without 
malice.  The  answer  in  this  regard  must  be  construed  to- 
gether, and  the  question  of  malice  was  put  in  issue  by  the 
pleadings,  and  entitled  the  plaintiff  below  to  open  and  close. 

2.  Error  in  admitting  evidence  of  the  publication  of 
the  alleged  libelous  matter  in  other  papers  than  the  Demo^ 
crat.  On  his  direct  examination  the  plaintiff  below  testi- 
fied that  the  article  in  question  was  republished  at  Lincoln, 
Illinois,  and  other  places.  This  was  objected  to,  and  the 
objection  overruled.  The  action  is  brought  for  the  publi- 
cation of  the  allied  libelous  article  in  the  Democrat  of 
Lincoln,  ^d  not  in  other  papers,  and  the  evidence  should 
have  been  confined  to  that  paper.     Besides,  the  evidence  is 
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too  remote,  as  the  pablishers  of  the  Democraij  tmder  the 
facts  as  shown  in  this  case  at  least,  were  not  liable  in  dam- 
ages for  what  may  have  been  published  in  papers  over 
which  they  had  no  control.  The  court  therefore  erred  in 
admitting  the  evidence. 

The  defendants  below  asked  the  following  instruction, 
which  was  refused  and  an  exception  taken:  ''The  holding 
back  of  evidence  may  be  used  as  a  presumption  of  fact 
against  the  party  who  holds  it  back  or  puts  it  out  of  reach. 
And  if  the  jury  believe  from  the  evidence  that  Ellen  More- 
house, the  girl  referred  to  in  the  article  that  was  published 
by  the  defendants,  was  sent  or  caused  to  be  sent  away  by 
the  plaintiff  or  by  plaintiff's  friends,  on  his  behalf  and  with 
his  consent  or  by  his  direction,  you  may  consider  this  fact 
in  determining  whether  the  plaintiff's  conduct  had  been 
such  as  to  justify  the  publication  complained  of." 

There  is  testimony  tending  to  show  that  a  few  days  after 
Ellen  Morehouse  left  Mr.  Finch's  residence,  Mrs.  Finch 
and  a  Mrs.  White  called  at  the  residence  of  Mrs.  Hoge, 
where  Ellen  was  boarding,  and  had  a  conversation  with  her 
(Ellen)  alone.  Afterwards  a  number  of  other  conferences 
seem  to  have  been  had;  that  Mrs.  White  at  that  time  had 
her  home  at  Mr.  Finch's;  that  another  lady,  a  friend  of 
Mr.  Finch,  raised  money  and  purdiased  a  ticket  for  Ellen 
to  New  Brunswick;  that  the  girl  was  sent  away,  the 
ticket  being  given  to  her  with  money  to  pay  her  expenses. 
This  was  about  two  weeks  after  the  publication  com- 
])lained  of.  That  the  girl  was  sent  away  without  that 
fact  being  generally  known,  the  instructions  to  the  person 
who  took  her  to  Omaha  being,  "to  buy  her  a  lunch,  and 
keep  her  veiled,  and  see  that  she  lefl  Omaha."  There  is 
no  testimony  in  the  record  tending  to  show  to  what  partic- 
ular place  the  girl  was  sent.  Mr.  Finch,  in  his  testimony, 
denies  that  the  girl  was  sent  away  at  his  instance  or  request 
or  with  his  knowledge,  and  if  the  question  rested  on  his 
testimony  alone,  the  request  was  properly  refused.     But 
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there  are  circumstances  connected  with  tJie  removal  of  the 
girl  from  which  Mr.  Finch's  assent^  at  least,  may  be  in- 
ferred, and  such  circumstances  must  be  submitted  to  the 
jury.  She  certainly  is  a  material  witness  in  the  case  to 
establish  the  truth  or  falsity  of  the  charge.  It  is  some- 
what remarkable  that  no  one  concerned  in  the  matter 
seems  to  know  to  what  place  she  was  sent.  As  there  must 
be  a  new  trial  and  the  question  submitted  to  the  jury,  we 
will  not  further  discuss  the  evidence.  The  instruction 
asked  should  have  been  given.  The  judgment  of  the  dis- 
trict court  is  reversed  and  the  cause  remanded  for  further 
proceedings. 

Reversed  and  remanded. 

Cobb,  Ch.  J.^  and  Beese^  J.^  concur  in  the  points  stated 
in  the  syllabus. 


Leopold  Levi,  plaintiff  in  error,  v.  Diantha 
Latham,  defendant  in  error. 

Partnership—ncntrading:  notb:  authobity  of  oxb 
MEMBEB  TO  MAKE.  One  partner  in  a  non-trading  partnership 
cannot  bind  his  co-partner  by  a  promissory  note  made  by  him 
in  the  firm  name  unless  he  has  express  authority  therefor,  or 
the  giving  of  such  note  is  necessary  to  the  parrying  on  of  the 
business  or  is  usual  in  similar  partnerships. 

:  ;    BT7BDEN  OF  PBOOF.    In  such  case,  the  burden 

is  upon  the  party  suing  on  the  note  to  prove  such  authority, 
necessity,  or  usage;  and  the  fiict  that  such  partnership,  by  the 
express  consent  and  approval  of  each  of  the  members,  had  on  one 
occasion  borrowed  money  from  the  payee  of  the  note  will  not  be 
held  to  give  such  authority,  especially  when  the  note  is  given 
for  money  borrowed  by  the  member  of  the  firm  executing  it  for 
his  own  use  and  not  for  the  firm. 


15  fKIQi 

44  llfll 
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^BROK  to  the  district  court  for  Lancaster  county.    Tried 

below  before  Pound,  J. 

■ 
Watson  &  Wodehouae  (0.  P.  Mason  and  B.  D.  J^eams 

with  them),  for  plaintiff  in  error,  cited:  Elliott  v.  Dudley, 

19  Barb.,  326.     Spuek  v.  Leonard,  9  Brad.,  174.     Mer- 

cein  V.  Mack,  10  Wend.,  461.     Smith  v.  Sloan,  37  Wis., 

286.     KinAro  v.  BuUUt,  22  How.,  256. 

L,  C,  Burr,  for  defendant  in  error, cited:  Parsons  Part., 
61.  Smith  V.  Knight,  71  111.,  148.  Peck  v.  Lust,  38  Iowa, 
93. 

Reese,  J.    • 

This  action  is  upon  a  promissory  note  executed  in  the 
firm  name  of  Monroe  &  Levi.  The  plaintiff  in  error  and 
one  Horace  Monroe  were  engaged  in  the  btisiness  of  keep- 
ing a  livery  stable  under  the  firm  name  of  Monroe  <&  Levi. 
During  the  existence  of  the  partnership,  Monroe  borrowed 
of  the  defendant  in  error  the  sum  of  two  hundred  dollars, 
and  executed  to  her  a  promissory  note  of  the  firm  for  that 
amount  due  in  ninety  days.  This  money  was  borrowed 
by  Monroe  for  his  own  individual  use,  without  the  knowl- 
edge or  consent  of  Levi,  and  none  of  it  was  used  by  the 
firm  or  went  into  the  assets  of  the  partnership. 

We  think  the  law  is  well  settled  that  one  member  of  a 
non-trading  partnership  has  no  authority  to  bind  his  co- 
partner by  a  note  made  by  him  in  the  firm  name  without 
express  authority  therefor  from  his  co-partner,  or  where  the 
giving  of  such  instrument  is  necessary  to  the  carrying  on 
of  the  partnership  business,  or  is  usual  in  similar  partner- 
ships ;  and  the  burden  is  upon  the  party  suing  on  a  note 
given  by  one  member  of  such  firm  to  prove  such  authority, 
necessity,  or  usage.  Smith  v.  Sloan,  37  Wis.,  285.  Kim" 
bro  V.  BulliU,  22  How.,  256.     Zael  v.  Bowen,  78  Bis., 
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234.  Greenslade  v.  Dower^  7  B.  &  C,  635.  Ulery  v. 
Oinrichy  67  Ills.,  631.  Hunt  v.  ChapiUy  6  Lans.  (N.  Y.), 
139. 

The  testimony  introduced  on  the  trial  of  the  cause  in  the 
district  court  does  not  disclose  any  such  authority^  necessity, 
or  usage,  and  there  is  nothing  in  the  record  which  will  sus- 
tain a  conclusion  that  either  existed.  It  is  true  there  was 
proof  that  the  firm  at  one  time  and  prior  to  the  giving  of 
the  note  set  out  in  the  petition  of  the  defendant  in  error, 
borrowed  of  the  defendant  in  error  the  sum  of  five  hundred 
dollars,  but  this  transaction  was  made  by  both  members  of 
the  firm  acting  together,  both  being  present  at  the  time  the 
note  was  given  and  the  money  received,  and  from  this 
transaction  we  fail  to  see  wherein  any  conclusion  can  be 
drawn  that  any  authority  was  given,  either  express  or  im- 
plied, to  one  member  of  the  partnership  to  bind  the  firm 
by  the  execution  of  the  note  declared  on. 

From  the  testimony  introduced  on  the  trial,  we  are  sat- 
isfied that  the  firm  of  Monroe  &  Levi  was  a  non-trading 
partnership. 

On  the  trial  the  court  instructed  the  jury  as  follows:  "If 
the  jury  finds  from  the  testimony  that  the  firm  of  Monroe 
&  Levi  had,  before  the  giving  of  the  note  sued  on,  and  but 
a  short  time  prior  thereto,  borrowed  money  from  the  plain- 
tiff, you  are  instructed  that  the  borrowing  of  such  money 
was  holding  out  to  the  plaintiff  that  she  might  loan  to  the 
firm,  at  the  request  of  either,  other  sums  until  she  was 
notified  by  the  firm  or  either  member  thereof  that  the  firm 
had  ceased  to  borrow  money  for  its  use."  To  the  giving 
of  this  instruction  the  plaintiff  in  error  excepted. 

The  plaintiff  in  error  asked  the  court  to  give  to  the  jury 
the  two  following  instructions: 

"  2d.  The  jury  are  further  instructed  that  where  a  note 
is  given  in  the  name  of  the  firm  by  one  partner  in  payment 
of  his  own  individual  debt,  the  law  raises  a  presumption 
that  it  was  done  without  the  knowledge  or  consent  of  the 
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Other  partner,  aud  the  burden  of  proving  said  knowledge 
and  consent  is  upon  the  party  alleging  it." 

"4th.  The  jury  are  further  instructed  that,  if  you  find 
from  the  evidence  that  Monroe  gave  the  note  in  contro- 
versy in  the  name  of  the  firm  of  Monroe  &  Levi  for  money 
borrowed  by  him  (Monroe)  without  the  consent  of  Levi, 
then  you  will  find  for  the  defendant  Levi." 

The  court  refused  to  give  these  instructions,  to  whidi 
the  plaintiff  in  error  excepted. 

In  giving  the  first  instruction  above  quoted,  and  in  re- 
fusing to  give  the  two  last,  we  think  the  court  erred.  The 
first  being  in  conflict  with  the  law  applicable  to  such  part- 
nerships as  hereinbefore  stated^  and  the  two  last  being  in 
harmony  with  that  rule. 

The  judgment  of  the  district  court  is  reversed,  and  a 
new  trial  ordered. 

Revebsed  and  bemakded. 

The  other  judges  concur. 


Ex  PABTE  HiBBEBT  JOHKSOK. 

1.  Officer  De  Facto :   acts  valid.   The  acts  of  an  officer  de  facto 

are  not  void. 

2.  Office:    BIGHT  TO  HOLD.    The  right  of  an  incumbent  to  hold 

an  office  wiU  not  be  enquired  into  ooUaterally.    Such  can  only 
be  done  hj  a  direct  proceeding  instituted  for  that  purpose. 

8.  Habeas  Corpus:  imfbisommbnt  mitst  be  uKLAt^FUL. 
Where  a  person  has  been  duljr  conyicted  of  a  misdoneanor  and 
ordered  to  pay  a  fine,  or  in  de&ult  thereof  be  committed  to  ^bt 
JaU  of  the  county  until  such  fine  and  the  costs  are  paid,  he  can- 
not be  discharged  upon  a  writ  of  habeas  oarpuM  without  first 
complying  with  the  judgment  of  the  court 
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Reese,  J. 

This  is  an  original  application  for  a  writ  of  habeas 
corpus. 

There  are  two  questions  presented  upon  which  the  writ 
is  sought. 

1st.  It  is  claimed  that  the  justice  of  the  peace  before 
whom  the  petitioner  was  tried  and  convicted  upon  a  crim- 
inal complaint  was  not  in  fact  such  officer;  but  he  claimed, 
held,  and  usurped  said  office  without  authority  of  law. 

It  clearly  appeal's  from  the  petition  and  copies  of  the 
docket  entiries  attached,  that  the  justice  claims  to  hold  and 
exercise  the  functions  of  his  office  by  right. 

It  is  well  settled  that  the  acts  of  an  officer  de  facto  are 
valid,  and  it  as  clearly  appears  that  the  justice  before  whom 
the  petitioner  was  tried  and  convicted  was,  at  least,  an  offi- 
cer de  facto. 

Again,  the  title  to  an  office,  by  which  one  holds  and  ex- 
ercises the  functions  of  such,  office,  cannot  be  litigated  in 
this  collateral  way.  It  can  only  be  done  by  a  direct  pro- 
ceeding instituted  for  that  purpose. 

2d.  It  is  contended^by  the  applicant  that  the  mittimus 
by  which  he  is  held  is  void,  it  being  a  command  to  detain 
him  until  the  next  term  of  the  district  court,  when  it  should 
have  been  until  the  fine  and  costs  assessed  against  him  were 
paid.  By  reference  to  the  docket  entry  of  the  justice,  we 
find  the  following  recital :  **  Said  defendant  refused  to  pay 
the  above  fine  and  costs.  I  therefore  issued  mittimus  com- 
mitting him  to  the  common  jail  of  said  county  until  said 
fine  and  costs  be  paid,  or  he  be  otherwise  discharged  by  due 
course  of  law."  The  fine  and  costs  have  not  been  paid. 
The  writ  is  therefore  denied.     By  the  court. 


Writ  denied. 


Hastings  &  McGintie,  for  the  petitioner. 
33 
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Puody  y.  School  DlBtilct. 


AxsoN  Pakody,  appellant,  v.  School  Distkict  No. 
Eleven  of  Cuming  County,  David  Bright,  T. 
G.  Wadsworth,  John  Landis,  and  Jasper  Ran- 
dolph, APPELLEES. 

1.  Ix^unction:    petition.    A  petition  which  seeks  to  enjoin  a 

pnblic  officer  or  a  public  corporation  from  controlling  pnblic 
property  in  accordance  with  the  lawftillj  expressed  direction  of 
the  corporation,  most  show  that  the  plaintijQf  will  sostain  some 
special  damage  not  common  to  the  public,  or  the  petition  will 
not  state  &ct8  sufficient  to  entiUe  him  to  the  relief  sought. 

2.  Error  Must  Affirmatively  Appear.    Error.mnst  affirma- 

tively appear  of  record  to  justify  the  reyersal  of  a  judgment 

Appeal  from  Cuming  county.  Heard  below  before 
Barnes,  J. 

R,  F,  Stevenson  and  M.  McLaughlin^  for  appellant 

C.  C.  McNiahy  for  appellees. 

Reese,  J. 

The  plaintiff  filed  his  petition  in  the  district  court  of 
Cuming  county,  alleging  that  the  defendants  were  about  to 
remove  the  school  house  of  the  district  in  which  he  resided 
from  its  former  site  to  another,  that  the  contemplated  re- 
moval was  unlawful,  and  asking  an  injunction  to  restrain 
them  from  so  doing.  A  temporary  injunction  was  issued 
by  the  county  judge  of  Cuming  county,  which  was  after- 
wards vacated  b)»  the  judge  of  the  district  court.  The  is- 
sues were  joined  at  the  September  term,  1881,  and  the  trial 
commenced,  but  when  the  testimony  of  the  plaintiff  and 
one  witness,  the  county  superintendent  of  schools,  had  been 
heard,  the  court  dismissed  the  action  without  hearing  fur- 
ther testimony.  The  plaintiff  excepted  and  obtained  forty 
days  in  which  to  prepare  a  bill  of  exceptions.    A  transcript 
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of  the  record  and  the  bill  of  exceptions  are  filed  in  this 
court,  but  no  petition  in  error,  assignment  of  errors,  or 
brief,  and  we  are  left  wholly  in  the  dark  as  to  the  ques- 
tions presented  to  the  district  court. 

The  petition,  we  think,  fails  to  state  a  cause  of  action. 
It  is  well  settled  that  in  matters  affecting  the  public,  the 
plaintiff  must  show  by  his  petition  that  he  will  suffer  some 
special  damage  not  common  to  the  public  or  he  cannot 
maintain  an  action  of  this  kind.  There  is  no  intimation 
that  the  plaintiff  will  suffer  any  damage  whatever  by  the 
proposed  change.  He  does  not  state  whether  the  school 
house  will  be  located  nearer  to  him  or  farther  off,  whether 
it  will  be  less  or  more  convenient. 

The  proceedings  of  the  annual  district  meeting  at  which 
the  house  was  ordered  removed  to  another  site  appear  to 
be  regular.  Error  must  aflBrmatively  appear  of  record 
to  justify  this  court  in  reversing  a  judgment.  Hamilton 
County  V.  Bailey,  12  Neb.,  61.  Our  attention  has  been 
called  to  none  in  this  case.  The  judgment  of  the  district 
court  is  affirmed. 


Judgment  affirmed. 


The  other  judges  concur. 


Martin  L.  Cooper,  plaintiff  in  error,  v.  Fayette 
I.  Fobs,  defendant  in  error. 

1.  Judicial  Sale :  confibmation.  On  proceedings  to  affinn  a 
sale  of  mortgaged  premises,  no  objection  will  be  heard  founded 
on  an  erroneous  or  imperiect  description  of  the  premises  in  any 
of  the  proceedings,  unless  it  be  alleged  and  shown  that  the  party 
objecting  will  be  prejudiced  thereby;  nor  in  cases  of  personal 
service  or  appearance  of  such  party  in  the  action,  and  such  er- 
roneous or  imperfect  description  occurs  in  proceedings  before 
judgment. 
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16    515; 

61    a98|  2.      :     PUBCHASE  SUBJECT  TO  MOBTQAQE.      The  porduUMr  of 

mortgaged  pTemises,  who,  as  the  whole  or  part  ooDsideratioD  for 
snch  parchaae,  agrees  to  pay  off  the  mortgage,  may  be  saed  ap- 
on  defoult  of  such  payment  by  the  holder  of  soch  mortgage;  or, 
if  he  be  made  a  party  to  a  suit  to  foreclose  such  mortgage,  a 
judgment  may  be  rendered  against  him  for  a  deficiency  which 
may  remain  after  applying  the  proceeds  of  a  sale  of  the  mort- 
gaged premises  to  the  extinguishment  of  the  mortgage  debt 

Error  to  the  district  court  for  Saline  county.  Heard 
below  before  Morris,  J. 

Hastings  &  MoGintie,  for  plaintiff  in  error. 

Misdescription.  Parrat  v.  Nelighy  7  Neb.,  458.  De- 
ficiency judgment.  2  Wash.  R^l  Prop.,  571.  Marsh  r. 
Pikcy  1  Sand.  Ch.,  210.  Carpenter  v.  jKborw,  20  Penn. 
State,  222. 

Dawes  4  JFb««,  for  defendant  in  error. 

Misdescription.  Ohio  Life  Ins,  Co.  v.  Goodin,  10  Ohio 
State,  557.  McCreary  v.  Pratt,  9  Neb.,  122.  Deficiency 
judgment.  •  Code,  §  849.  2  Washburn,  571.  1  Jones  on 
Mortgages,  §  478.  Curtis  v.  Tylei\  9  Paige,  435.  4 
Wait's  Actions  and  Defenses,  579.  Fenton  v.  Lord,  128 
Mass.,  466. 

Cobb,  Cii.  J. 

It  api^ears  from  the  record  in  this  ease,  that  on  the  let 
day  of  January,  1880,  one  James  C.  Chowins  and  Julia 
Chowins,  his  wife,  made  their  mortgage  deed  to  the  de- 
fendant in  error  to  secure  the  payment  of  some  $2,500  and 
more,  then  owing  to  him  by  the  said  James  Chowins,  to 
and  upon  certain  real  estate  described  in  said  mortgage  as 
follows:  "All  the  following  described  real  estate,  situated 
in  De  Witt  precinct,  in  Saline  county,  and  State  of  Nebras- 
ka, to- wit:  The  undivided  one-half  of  three  acres  of  land 
lying  in  a  square  form  in  the  south-east  quarter  of  secdon 
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15,  township  5,  of  range  4,  east  of  the  6th  p.  m.,  more 
particularly  known  as  the  Swan  City  mill  property/' 

It  further  appears,  that  on  the  25th  day  of  February, 
1882,  the  defendant  in  error  commenced  his  action  in  the 
district  court  of  Saline  county  for  the  foreclosure  of  the  said 
mortgage;  in  which  action,  James  C.  Chowins,  Martin  L. 
Cooper,  and  Mary  L.  Cooper  were  made  defendants;  the 
petition  alleging  that  the  said  Martin  L.  Cooper  and  Mary 
L.  Cooper  had  or  claimed  to  have  some  interest  in  and  to 
the  said  premises  by  reason  of  a  certain  deed  of  conveyance 
from  the  said  James  Chowins,  together  with  the  allegation 
that  the  same,  whatsoever  it  might  be,  was  inferior  and 
subject  to  the  lien  of  the  said  mortgage,  and  that  in  the 
conveyance  from  James  Chowins  and  wife  to  Martin  L. 
Cooper,  said  Martin  L.  Cooper  assumed  the  payment  of 
said  notes  and  mortgage. 

The  said  James  C.  Chowins  waived  the  issuance  of  the 
summons  in  said  action,  and  entered  his  personal  appear- 
ance  therein  in  writing;  and  summons  was  issued  against 
the  said  Martki  L.  Cooper  and  Mary  L.  Cooper,  and  was 
personally  served.  No  answer  or  defense  was  made,  and 
the  cause  was  tried  to  the  court  without  the  intervention 
of  a  jury,  who  found  that  there  was  due  the  plaintiff  the 
sum  of  $2,891.52,  and  a  general  judgment  of  foreclosure 
and  sale  was  entered  thereon.  It  also  appeared,  that  on 
the  20th  day  of  April,  1882,  the  said  Martin  L.  Cooper 
and  Mary  L.  Cooper  filed  in  said  court  their  request  in 
writing  for  a  stay  of  the  order  of  sale  in  the  said  cause. 
Upon  the  expiration  of  said  stay,  to-wit,  on  the  sixth  day 
of  January,  1883,  an  order  of  sale  was  duly  issued  to  the 
sheriff  of  said  county;  that  said  sheriff,  on  the  tenth  day  of 
March  following,  filed  his  report  in  said  cause  showing  the 
appraisement  and  sale  of  said  premises,  and  that  after  ap- 
plying all  of  the  moneys  arising  from  said  sale  properly 
applicable  thereto  there  remained  a  deficiency  of  $1,597.90 
due  to  the  plaintiff  therein. 
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In  said  order  of  sale,  as  well  as  the  return  of  the  sheriS', 
the  property  is  described  as  the  undivided  one-half  of  three 
acres  of  land  lying  in  a  square  form  in  the  south-east  quar- 
ter of  the  south-west  quarter  of  section  15,  in  township  5 
n.,  of  range  4  e.  of  the  6th  principal  meridian,  known  as 
the  Swan  City  mill  propertj'. 

It  also  appears  that  on  the  thirteenth  day  of  March, 
1883,  tlie  said  Martin  L.  Cooper  and  Mary  L.  Cooper  filed 
their  exceptions  to  the  report  of  said  sheriff  and  to  the  con- 
firmation of  the  said  sale;  and  that  upon  the  hearing  of 
said  exceptions  and  of  the  motion  of  the  plaintiff  to  confirm 
the  said  sale,  the  said  court  ordered  and  entered  of  record 
that,  after  careful  examination  of  all  the  proceedings  had 
and  done  in  said  matter,  and  being  satisfied  that  the  sale 
had  been  made  in  all  respects  in  conformity  to  law  and  the 
orders  of  this  court,  it  was  ordered  that  the  proceedings  in 
the  same  be  and  the  same  were  thereby  approved  and  con- 
firmed ;  that  the  sheriff  conveyed  to  the  purchaser,  Fayette 
I.  Foss,  he  being  plaintiff  in  the  case,  by  deed  in  fee  sim- 
ple, the  land  and  tenements  so  sold,  to- wit:  The  undi- 
vided one-half  of  three  acres  of  land,  lying  in  a  square 
form,  of  the  south-east  quarter  of  the  south-west  quarter  of 
section  15,  town  5  north,  of  range  4  e.  of  the  6th  p.  m., 
known  as  the  Swan  City  mill  property,  together  with  all 
and  singular  the  hereditaments  and  appurtenances  thereto 
belonging,  erroneously  described  in  the  pleadings  as  fol- 
lows, to-wit :  The  undivided  one-half  of  three  acres  of  land 
lying  in  a  square  form  in  the  south-east  quarter  of  section 
15,  town  5,  range  4  e.  of  the  6th  p.  m.,  more  particularly 
known  as  the  Swan  City  mill  property. 

"And  the  court  coming  now  to  distribute  the  proceeds 
of  said  sale,  the  sheriff  is  ordered,  out  of  the  proceeds  of 
said  sale,  to  pay  to  the  clerk  of  this  court  the  costs  of  this 
action;  and  there  still  remaining  due  to  the  plaintiff,  the 
said  F.  I.  Foss,  the  sum  of  $1,523.32,  it  is  considered  and 
adjudged  that  said  F.  I.  Foss  have  and  recover  of  and  from 
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the  said  James  C.  Chowins  and  Martin  L.  Cooper  the  said 
sum  of  $1,523.32;  and  execution  is  hereby  awarded  there- 
for/' The  said  Mai-tin  L.  Cooper  excepted  to  the  said  de- 
ficiency judgment  as  to  him,  and  brings  the  cause  to  this 
court  by  petition  in  error. 

The  first  and  second  points  made  by  plaintiff  in  error  in 
his  brief  are  based  upon  the  misdescription  of  the  premises 
in  the  petition  and  decree,  or,  as  he  expresses  it,  "If  a 
petition  be  filed  describing  a  piece  of  real  estate,  a  decree  of 
foreclosure  be  rendered,  on  the  premises  described,  an  order 
of  sale  be»  issued  for  another  and  entirely  different  tract, 
and  that  different  tract  be  sold,  can  the  sale  be  upheld?" 
There  was  no  doubt  an  error  in  the  description  in  the  peti- 
tion and  decree;  but  I  do  not  consider  it  a  fatal  error.  In 
each  paper  is  cited  as  a  more  particular  description  that  the 
premises  are  knoVn  as  "The  Swan  City  mill  property;" 
and  in  each  case  the  correct  section,  township,  and  range, 
as  well  as  the  county  and  precinct,  are  given.  Certainly 
there  can  be  no  difficulty  in  identifying  the  proj)erty;  nor 
was  there  any  doubt,  or  uncertainty,  as  to  what  property 
was  sold,  as  the  error  does  not  exist  in  any  of  the  proceed- 
ings subsequent  to  the  decree.  It  is  not  suggested  that  any 
of  the  parties  have  been  misled  by  the  error  in  the  descrip- 
tion, nor  could  it  be.  It  is  to  the  interest  of  a  party  liable 
for  a  deficiency,  in  a  case  of  this  kind,  to  have  the  proceed- 
ings correct,  in  every  respect  which  can  possibly  affect  the 
title  to  be  acquired  by  the  purchaser,  to  the  end  that  the 
property  may  bring  the  best  price;  and  where  such  party 
has  appeared  in  such  case  and  is  not  defaulted,  he  has  the 
right  in  every  stage  of  the  proceedings  to  be  heard  for  such 
purpose;  but  he  can  not  stand  by  until  the  final  order  of 
confirmation  is  about  to  be  made  and  then  upset  the  whole 
proceeding  by  the  interix)sition  of  an  objection  as  to  a  mere 
matter  of  form.  In  such  case  the  most  that  can  be  allowed 
to  such  defendant  on  the  part  of  the  court  is,  to  hear  an 
objection  founded  upon  an  actual  loss  or  damage  to  his 
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rights.  No  such  objection  is  made  in  this  case.  It  is  not 
even  all^al  that  the  sale  which  was  about  being  confirmed 
was  not  made  on  a  full  and  adequate  bid  or  for  the  fair 
value  of  the  property.  Nor  is  it  allied  that  the  error, 
pointed  out  in  the  exceptions^  was  not  known  to  the  defend- 
ant making  them,  as  well  before  as  after  judgment 

The  fourth  point  made  by  plaintiff  in  error  in  his  brief 
is  in  the  following  words :  "Taking  for  granted  that  the 
allegation  in  the  petition,  that  Cooper  assumed  to  Chowins 
to  pay  the  mortgage  debt,  yet  this  was  a  matter  entirely 
between  Chowins  and  Cooper,  with  which  defendant  in 
error  was  not  a  party  or  privy,  and  being  a  stranger  to  the 
contract  he  cannot  enforce  it,"  etc.  I  understand  the  great 
weight  of  authority  to  be  that,  under  statutes  similar  to 
ours,  the  holder  of  a  note  and  mortgage,  where  a  third  per- 
son has  bought  the  mortgaged  premises,  and  as  the  whole 
or  a  part  of  the  consideration  therefor  has  agreed  with  the 
mortgagor  to  pay  the  mortgage  debt,  can  sue  such  third 
person  therefor  with  or  without  foreclosure,  or  upon  fore- 
closure, if  there  is  a  deficiency,  can  take  judgment  against 
him  therefor. 

There  being  no  prejudicial  error  in  the  record,  the  order 
of  the  district  court  is  affirmed.     By  the  court. 

Obder  affirmed. 


George  McMillan,  Curtis  Hull,  Gibson  Keith,  and 
Chris.  Kochlbr,  plaintiffs  in  ebrob,  v.  ^^^il- 
LiAM  S.  Rowe,  defendant  in  error. 

1.  Execution:  levy  by  one  kot  an  opficeb.  When  a  private 
person,  without  authority  or  appointment  from  any  source,  as- 
sumes to  act  as  a  constable,  and  seizes  the  chattels  of  another,  he 
becomes  a  trespasser ;  and  it  is  no  defense  to  him  that  he  then 
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and  there  had  in  his  possession  an  ezecntion  against  snch  i>eTso^ 
issued  by  a  justice  of  the  peace. 

A  sale  by  snch  nnauthorized  person  of  sncb 


chattels  as  upon  execution  conveys  no  title. 


3. 


:      :      LIABILITY    OF    JUDGMENT    CEEDITOB.     TTie 

plaintiff  in  such  execution  cannot  be  held  resi>onsible  for  the 
acts  of  such  person  in  seizing  or  converting  such  chattels,  unlt^ 
he  requested  or  authorized  such  seizure  in  £M:t,  or  in  some  way 
ratified  the  same. 


Error  to  the  district  court  for  Adams  county.  Trkil 
below  before  Gaslin,  J. 

Baity  &  Bagan,  for  plaintiffs  in  error,  cited :  Freeman 
on  Executions,  §  273.  Addison  on  Torts,  §  937.  431ack- 
stone,  291.     Betts  v.  Stevens,  6  Wis.,  398. 

0.  B.  Hewett,  for  defendant*  in  error. 
Cobb,  Ch.  J. 

This  was  an  action  of  trespass  de  bonis  asportatis  by 
William  S.  Kowe,  plaintiff,  against  George  McMillan,  Cur- 
tis Hull,  Gibson  Keith,  and  Chris.  Kochler,  defendants. 

It  seems  that  Rowe,  the  plaintiff,  was  the  owner  of  a 
quantity  of  barley;  that  McMillan  and  Hull  had  a  judg- 
ment against  said  Rowe  rendered  by  one  Vandervoort,  ti 
justice  of  the  peace;  that  the  defendant,  Gibson  Keith,  as- 
suming to  act  as  a  constable,  with  the  execution  issued  by 
said  justice  Vandervoort  upon  the  said  judgment  in  his 
hands,  seized  and  took  as  upon  execution  the  said  barley  of 
the  defendant,  advertised  and  sold  it  as  upon  said  execu- 
tion, and  that  the  same  was  bought,  taken,  and  converted 
to  his  own  use  by  the  defendant  Chris  Kochler.  This  was 
the  cause  of  action  stated  in  the  petition.  And  substan- 
tially the  same  facts  are  set  up  in  the  several  answers  of 
the  defendants,  with  the  exception,  that  in  the  answer  of 
the  said  Gibson  Keith,  he  alleges  that  "at  the  request  of 
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the  said  McMillan  and  Hull,  and  being  satisfied  that  it 
was  expedient  so  to  do,  the  said  justice  did  specially  depute 
this  defendant,  then  and  there^  being  a  discreet  person  of 
suitable  age,  and  not  interested  in  the  said  action  of  Mc^ 
Millan  and  Hull  v.  William  S.  Rowe,  to  serve  said  execu- 
tion. Such  deputation  being  then  and  there  in  writing  on 
said  execution;  and  said  defendant  accepted  said  appoint- 
ment, and  in  virtue  of  said  execution  and  in  accordance 
with  the  command  thereof,  did  .levy  upon  and  seize  the 
following  described  goods  and  chattels,  to-wit:  One  hun- 
dred and  fifty-eight  bushels  and  twenty-six  pounds  of  bar- 
ley," e£c.  Upon  the  trial  to  a  jury,  a  verdict  was  found  for 
the  plaintiff  and  against  all  the  defendants  for  the  sum  of 
one  hundred  eighteen  dollarsand  ninety-eight  cents  ($118.- 
98).  The  plaintiff  before  judgment  remitted  the  sum  of 
twenty-eight  dollars  and  ninety-eight  cents  ($28.98)  of  the 
sum  so  found,  and  a  motion  for  a  new  trial  was  made  and 
overruled,  and  judgment  entered  on  the  said  verdict  for 
the  sum  of  ninety  dollars  ($90).  The  case  is  brought  to 
this  court  by  petition  in  error. 

The  only  points  made  by  plaintiffs  in  error  in  their  brief 
are:  First,  The  judgment  creditors,  McMillan  and  Hull, 
are  not  responsible  for  anything  done  by  Keith,  even  if  he 
was  a  trespasser,  as  he  acted  without  their  request  or 
knowledge.  A  thorough  examination  of  the  bill  of  excep- 
tions fails  to  show  that  these  defendants,  McMillan  and 
Hull,  or  either  of  them,  or  any  attorney  claiming  to  act  for 
them,  had  anything  whatever  to  do  with  the  issuing  of  the 
execution,  its  service,  or  return,  nor  is  there  any  evidence 
that  they  received  the  money  made  thereon.  Had  there 
been  such  evidence,  as  one  member  of  the  court,  I  should 
be  of  the  opinion  that  such  receipts  would  render  them  re- 
sponsible for  the  acts  of  Keith  in  taking  the  barley  upon 
this  execution ;  but  there  being  no  such  evidence,  the  ver- 
dict as  to  them  is  not  sastained.  The  other  point  is,  that 
the  statute  directing  how  a  justice  of  the  peace  may  appoint 
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a  special  constable  is  not  the  exclusive  mode;  the  power 
existed  at  common  law,  and  the  issuing  and  delivery  of 
tb©  execution  were  suflScient.  We  cannot  agree  to  this 
proposition.  The  authorities  cited  fail  to  sustain  it.  I  do 
not  think  that  there  exists  at  common  law  any  authority 
in  a  justice  of  the  peace  to  appoint  a  constable  to  serve  civil 
process.  That  such  authority  existed  to  appoint  special 
eonstables  to  serve  criminal  process  in  certain  cases  is  ad- 
mitted. In  this  case  there  is  no  evidence  of  the  appoint- 
ment of  Keith  as  constable  to  serve. the  execution  either 
verbally  or  in  writing;  indeed^  it  would  seem  very  clear 
from  the  testimony  of  Vandervoort,  the  justice  who  issued 
the  execution,  that  he  understood  Keith  to  be  a  constable, 
and  that  no  appomtment  was  desired  or  necessary.  The 
provision  of  the  statute  of  this  state  on  the  subject  of  dep- 
utizing persons  by  justice  of  the  peace  to  serve  process  is  as 
follows : 

**  A  justice,  at  the  request  of  a  party,  and  on  being  satis- 
fitfl  that  it  is  expedient,  may  specially  depute  any  discreet 
jKmon  of  suitable  age  and  not  interested  in  the  action  to 
nerve  a  summons  or  execution  with  or  without  an  order  to 
arrest  the  defendant  or  to  attach  property;  such  deputation 
must  be  in  writing  on  the  process.''     Code,  §  1094. 

This  statute  isj  ip  my  opinion,  exclusive  of  any  other 
method  of  appointing  persons  to  act  as  special  constables 
in  the  sei'vice  of  civil  process.  Its  provisions  not  having 
been  followed,  it  is  no  protection  to  either  Keith  or  Koch- 
ler — to  the  one  in  seizing  and  selling  the  barley  in  question, 
or  to  the  other  in  buying  it  at  the  sale.  The  judgment  of 
the  district  court  as  to  the  defendants  McMillan  and  Hull* 
is  reversed,  but  without  costs;  and  as  to  the  defendants 
Keith  and  Kochler,  the  said  judgment  is  affirmed. 

Judgment  accordingly. 

The  other  judges  concur. 


^ 
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Addison  H.  Jackman,  appellant,  v.  The  Missouri 
Pacific  Railroad  Co.,  appellee. 

Railroad:    damages  for  right  of  way.    J.  sold  and  deeded  to 
the  railroad  company  a  right  of  way  across  his  land.    The  rail- 
road company  constructs  an  embankment  for  the  track  of  its  | 
road  along  and  upon  such  right  of  way,  and  thereby  diverted  a 
running  stream  of  water  which  crossed  the  right  of  way,  and  | 
then,  making  a  half  circle,  ran  back,  so  that  the  embankment  j 
cbnstituting  the  string  of  the  bow  left  the  bow  on  the  west  side  | 
of  the  embankment  a  pool  of  standing  water.    Thereupon,  the  ' 
railroad  company  instituted  proceedings  and  condemned  two  ' 
small  strips  of  J.'s  land,  one  on  each  side  of  the  said  embank-        '            ^ 
meiit — one  on  the  east  side  for  the  purpose  of  a  ditch  to  carry 
the  water  of  said  stream  between  the  two  points  where  the  same  | 
^va8  cut  by  the  said  embankment,  and  the  other  on  the  opposite 
side  of  the  embankment  for  a  "  Y"  track — both  of  sold  strips 
being  connected  along  their  whole  length  with  the  right  of  way 
sold  and  conveyed  by  said  J.  to  the  railroad  company.     Upon 
appeal  from  the  assessment  of  damages  for  taking  said  strips  of 
land,  the  rulings  of  the  district  court,  as  well  in  the  excluding 
of  testimony  as  in  the  giving  and  refusing  of  instructions,  where- 
by J.'s  damages  were  confined  to  the  value  of  the  land  taken, 
Upheld, 

Appeal  from  Cass  county.  Tried  below  before  Pound,  J. 

Critea  &  Bamgay^  for  appellant,  cited :  Sec,  86,  chap. 
16,  Comp.  Stat.  In  re  N.  Y.  Central,  66  N.  Y.,  407. 
Stodghill  V,  Chicago,  43  Iowa,  26.  Mayor  v.  Thompsmi^ 
29  Ark.,  569.  Peoria  B.  R.  v.  Bryant,  57  111.,  473.  Mo, 
R,  R,  V.  Haines,  10  Kan.,  439. 

,   Everest  &  Wagoner,  for  appellee. 

Cobb,  Ch.  J. 

This  is  an  appeal  from  the  verdict  and  judgment  in  the 
district  court  of  Cass  county,  on  appeal  from  the  award  of 
oommissioners  appointed  by  the  county  court'  in  condem- 
nation proceedings  made  Sept.  14th,  1881,  under  sec.  97, 
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ch.  16  of  the  Compiled  Statutes.  The  appellee  acquired  a 
right  of  way  across  appellant^s  land  by  deed,  in  June  of 
that  year.  A  perennial  stream  called  Mill  creek  crossed 
said  right  of  way  from  appellant's  land  on  the  east  side 
running  over  and  into  appellant's  land  on  the  west  side, 
flowing  some  twenty  rods  thereon,  and  meandering  back 
across  said  right  of  <^vay  again  into  appellant's  land  on  the 
east  side,  and  from  thence  making  its  way  into  the  Platte 
river.  Appellant  then  was,  and  for  a  long  time  had  been 
using  said  land  for  milling  and  stock  feeding  purposes, 
and  making  constant  use  of  the  waters  of  said  stream. 
After  the  right  of  way  was  granted,  the  appellee  con- 
structed thereon  an  embankment  twelve  feet  wide  at  the 
top,  and  eight  feet  high,  filling  up  the  channel  of  said 
stream  at  both  points  where  it  crossed  the  right  of  way, 
scooping  the  dirt  for  that  purpose  from  the  appellant's  land 
east  of  and  adjoining  the  right  of  way,  entirjely  diverting 
the  water  of  said  stream  from  appellant's  land  west  of  the 
right  of  way  into  a  channel  formed  by  the  removal  of  said 
dirt,  which  new  channel  was  entirely  on  appellant's  land 
east  of  the  right  of  way  by  which  diversion  appellant  lost 
all  benefit,  use,  and  enjoyment  of  the  waters  of  said  stream. 
After  appellee's  works  were  finished  and  the  diversion  of 
said  stream  complete,  the  appellee  instituted  these  condemna- 
tion proceedings  to  procure  the  strip  of  land  upon  which 
the  new  channel  of  the  stream  rested,  and  also  a  three-cor- 
nered piece  west  of  the  tract  on  the  alleged  ground.  The 
said  parcels  were  necessary  for  right  of  way,  switch,  and 
side  track  purposes. 

On  the  trial  below,  the  district  court  held  that  damages 
accruing  to  the  appellant  under  these  circumstance**  by  the 
diversion  of  the  waters  of  said  stream,  were  not  proper  to 
be  included  in  the  award  of  said  commissioners,  but  must 
be  recovered  in  a  separate  action,  brought  for  that  purpose, 
and  so  ruled,  both  during  the  introduction  of  evidence,  and 
in  instructing  the  jury. 
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On  the  trial,  the  court  at  the  request  of  the  plaintiff  in- 
structed the  jury  as  follows: 

1.  The  elements  of  damage  for  which  you  may  allow 
in  this  case  are:  First,  The  fair  market  value  of  the  land 
actually  taken  for  railroad  purposes;  and,  Second,  The 
damages  to  the  remainder  of  the  tract  not  taken,  accruing 
by  reason  of  such  taking.  In  no  event  can  you  render  a 
verdict  to  the  plaintiff  for  less  than  the  actual  and  fiur 
market  value  of  the  land  actually  taken. 

6.  It  being  conceded  that  the  line  and  track  of  the 
Burlington  &  Missouri  River  Railroad  Company  in  Ne- 
braska skirts  the  tract  of  land  in  controversy  on  the  south 
side  thereof,  you  will  not  allow  anything  for  benefits  accru- 
ing to  the  tract  in  controversy,  by  reason  of  defendant's 
lines  of  railroad  running  through  the  same. 

7.  It  being  conceded  that  the  defendant  company  had, 
previous  to  the  taking  of  the  lands  appropriated,  acquired 
right  of  way  from  the  plaintiff  for  its  main  line  and  track 
through  and  over  the  premises  in  controversy,  you  cannot 
allow  the  defendant  any  benefits  accruing  to  the  plaintiff 
by  reason  of  its  lines  being  so  located  to  off-set  or  reduce 
the  damages  accruing  by  reason  of  the  subsequent  appro- 
priation of  the  lauds  in  controversy. 

Also  the  following,  at  the  request  of  the  defendant: 

1.  The  court  instructs  the  jury  that  in  estimating 
plaintiff's  damages  they  cannot  consider  or  take  into  esti- 
mation any  damage  or  injury  caused  by  changing  the  dtan- 
nel  of  the  stream,  that  plaintiff's  remedy  for  any  such 
injury  is  by  a  separate  and  distinct  action,  commenced  and 
prosecuted  for  that  purpose. 

2.  That  this  is  an  appeal  from  the  award  of  commis- 
sioners appointed  to  appraise  the  value  of  said  lands;  tha; 
in  estimating  the  damages  you  should  find,  first,  the  amount 
of  land  so  taken,  then  its  market  value,  and  from  this  de- 
termine the  value  thereof  in  money,  which  would  consti- 
tute plaintiff's  damage  with  damage  to  the  remaining  land 
if  any  there  be. 
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The  following  instructions  were  requested  by  the  plain- 
tiff and  refused  by  the  court. 

2.  In  ascertaining  the  damages  to  the  balance  of  the 
tracts  not  taken,  you  are  first  to  ascei-tain  its  fair  market 
value  before  the  taking,  and  its  fair  market  value  after  the 
taking  of  the  same  and  the  completion  of  the  defendant's 
work  thereon.  Deduct  this  latter  sum  from  the  first  one 
meutioned  in  this  instruction,  and  you  will  have  the 
amtmnt  of  damage  accruing  to  the  remainder  of  the  tract 
not  taken.  This  sum,  added  to  the  value  of  the  land  taken, 
with  seven  per  cent  interest  thereon  from  the  time  of  tak- 
ing, will  be  the  amount  for  which  you  should  return  ver- 
dict in  favor  of  the  plaintiff. 

3.  In  determining  the  damages  to  the  land  not  taken, 
yuu  will  assess  them  with  reference  to  the  injury  done  to 
the  plaintiff  by  such  taking ;  the  injury  to  the  business 
^vhich  he  had  pursued  thereon,  as  well  as  the  uses  in  his 
business  to  which  a  man  engaged  thereon  might  reasonably 
put  the  premises ;  not  with  reference  to  any  particular 
time  in  the  future,  but  to  such  use  as  is  customary,  ordi- 
nary, and  usual  to  use  premises  in  the  business  in  which  the 
plaintiff  was  engaged ;  and  situated  as  these  premises  were 
isituated,  with  reference  thereto.  You  are  to  exclude  remote 
and  purely  speculative  injuries,  and  to  include  only  such 
direct  and  natural  injuries  as  result  from  the  construction 
and  running  of  the  road,  and  the  building  of  their  works 
on  the  land  taken.  If  the  plaintiff  had  in  the  ordinary, 
usual,  and  reasonable  prosecution  of  his  business  on  the 
land,  made  use  of  the  same  for  rearing  and  fattening  stock, 
and  might  in  the  future  in  the  ordinary  course  of  his  bu- 
siness continue  to  rear  and  fatten  stock,  and  if  you  further 
find  that  by  the  erection  and  construction  of  defendant's 
works  on  the  lands  taken,  the  value  of  plaintiff's  use  of 
the  remainder  has  been  materially  impaired  or  lessened, 
or  if  he  is  by  such  works  merely  impeded  and  obstructed 
of  access  to  that  portion  of  the  tract  not  taken — which  lies 
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across  the  track  from  the  business  buildings — you  will 
consider  the  depreciation  in  value  by  reason  of  such  tak- 
ing, and  the  construction  by  reason  of  his  being  so  impeded 
and  obstructed  of  access;  and  by  reason  of  such  use  being 
so  materially  impaired  in  the  value  of  the  use  by  said 
plaintiff  in  his  business,  in  fixing  the  amount  of  damages, 
you  will  allow  him  therefor. 

5.  The  plaintiff  or  his  successor  in  the  ownership  of 
the  lands  is  peri)etually  entitled  to  the  use,  benefit,  and  en- 
joyment of  the  waters  of  Mill  creek,  within  the  banks  and 
on  the  bed  of  the  same,  as  said  waters  flowed  at  and  prior 
to  the  time  of  the  taking  of  the  land,  and  the  construction 
of  defendant's  works  on  the  land  taken  by  the  benefit  of 
such  waters,  the  company  had  no  right  to  deprive  him,  at 
least  until  they  had  made  suitable  and  actual  compensa- 
tion therefor.  The  amount  of  such  compensation  will  in 
part  constitute  the  damages  which  you  are  to  aUow  to  the 
plaintiff  by  reason  of  such  taking. 

8.  If  you  find  that  the  defendant  company  has  actually 
appropriated  to  its  own  use  by  them  of  the  parcels  of  land 
described  in  its  notice  of  condemnation,  then  the  mere  fact 
that  it  neglected  to  have  the  commissioners  appraise  that 
parcel  on  the  west  side  of  the  right  of  way,  is  wholly  im- 
material ;  and  you  may  allow  in  this  proceeding,  in  addi- 
tion to  the  other  items  of  damage,  the  fair  market  value  of 
said  parcels  so  appropriated,  which  is  on  the  west  side  of 
same  right  of  way. 

10.  If  the  defendant  company  at  the  time  of  its  ap- 
praisement of  damages  herein,  intended  to  permanently 
obstruct  and  turn  the  waters  of  Mill  creek  out  of  their  cus- 
tomary course,  though  over  and  upon  a  part  of  plaintift^s 
remaining  land,  or  if  it  had  any  effect  or  made  such  diver- 
sion at  the  time  fixed  by  the  appraisement  of  such  dam- 
ages, it  was  its  duty  to  have  such  damages  arising  from 
such  diversion  fixed  and  included  in  said  award ;  and  it  is 
now  your  duty  to  allow  the  damages  for  such  diversion. 


JANUARY  TERM,  1884.  529 

Jackman  v.  M.  P.  R.  Co. 

The  jury  found  for  the  plaintiff  and  assessed  his  dam- 
ages al  fifty  (50)  dollars.  A  motion  for  new  trial  was  made 
by  the  plaintiff  which  was  overruled,  and  he  brings  the 
cause  to  this  court  by  appeal. 

There  are  no  assignments  of  error  and  we  are  left  some- 
what in  the  dark  as  to  points  relied  upon  by  the  plaintiff 
to  reverse  the  judgment  in  this  case.  He  claims,  however, 
that  if  the  diversion  of  the  water-course  in  the  construc- 
tion of  the  road-bed  of  the  railroad  was  not  necessary,  then 
that  the  condemnation  proceedings  should  have  been  dis- 
missed at  the  cost  of  the  appellee,  as  to  the  parcel  marked 
on  the  map  as  situated  on  the  east  side  of  the  right  of  way, 
and  he  cites  sec.  86,  chap.  16  of  the  Compiled  Statutes ;  but 
it  should  be  borne  in  mind  that  at  the  time  of  the  condem- 
nation proceedings  appealed  from,  the  stream  had  already 
been  diverted  and  the* embankment  of  the  railroad  con- 
structed; therefore  the  question  of  the  necessity  of  the  di- 
version of  the  stream  was  no  longer  pending.  Nor  does  it 
seem  that  the  appellant  appealed  from  the  condemnation 
of  the  said  land,  but  only  from  the  award  of  damages 
made  by  the  said  commissioners. 

A  somewhat  novel  and  interesting  question  is  presented 
by  the  record  in  this  case.  It  will  be  remembered  that 
the  appellant  had  sold  and  conveyed  to  the  railroad 
company  the  right  of  way  over  and  across  his  land. 
These  condemnation  proceedings  were  commenced  by  the 
railroad  company  for  the  purpose  of  condemning  a  strip 
of  land  on  the  east  side  of  the  railroad  right  of  way, 
for  purposes  of  an  artificial  water  course  along  and  over 
a  portion  of  appellants  land,  rendered  necessary  by  the 
changing  of  the  channel  of  the  small  stream  called  Mill 
creek  in  the  construction  of  the  railroad  and  embankment 
thereof  across  said  land,  and  a  like  strip  on  the  west  side 
of  said  railroad  claimed  to  be  necessary  for  the  purpose  of 
constructing  a  "  Y"  connecting  said  railroad  with  the  line 
of  the  B.  &  M.  railroad ;  the  latter  named  strip  in  point 
34 
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of  fact  covers  a  portion  of  the  old  bed  of  the  stream  diverted 
as  aforesaid.  Under  these  condemnation  proceedings,  the 
appellant  claims  the  right  to  have  considered  tlie  damages 
probable  to  be  sustained  by  him  in  consequence  of  the  sep- 
aration of  his  land  into  two  parcels  by  the  construction  of 
the  railroad  itself;  the  right  of  way  for  which  had  been 
previously  granted  and  conveyed  by  him  to  the  railroad 
company.  Also  damages  for  the  diversion  of  the  stream 
which  had  already  been  an  accomplished  fact  before  the 
origin  of  this  proceeding;  and  it  is  obvious  that  the  use 
to  which  the  lands  now  proposed  to  be  condemned,  did  not 
divert  the  stream ;  but  as  to  one  of  them  it  is  to  furnish 
an  artificial  channel  to  answer  the  purpose  of  the  old 
stream.  Appellant  cites  authorities  tending  to  establish 
the  position  that  upon  the  assessing  of  damages  for  a  right 
of  way  across  a  tract  of  land,  it  is  proper  to  take  into  con- 
sideration every  species  of  damage  which  the  construction 
of  tlie  railroad  is  likely  to  cause  to  the  land  or  its  owner; 
and  from  these  authorities  he  draws  the  argument  that  he 
is  entitled  under  these  condemnation  proceedings  to  intro- 
duce evidence  of  the  damages  proposed  by  the  occupation 
of  the  right  of  way  sold  and  conveyed  as  afor^isaid. 

If  the  appellant  is  correct  in  this  position,  then  it  might 
be  argued  that  inasmuch  as  the  purchase  from  him  by  the 
railroad  company  of  the  right  of  way  was  equivalent  to 
and  took  the  place  of  condemnation  proceedings,  and  all 
damages  were  taken  into  consideration  in  that  contract  of 
purchase  and  sale,  that  he  has  been  compensated  for  all 
the  damages  which  any  or  all  of  the  testimony  offered  by 
him  could  possibly  have  established.  But  while  we  express 
no  opinion  as  to  whether  such  damages  were  l^ally  con- 
sidered in  such  purchase  and  sale,  leaving  that  to  be  con- 
sidered when  it  may  be  properly  presented,  yet  the  cases 
cited  fall  very  far  from  establishing  the  position  claimed 
for  them  by  him, 

I  think  that  if  instead  of  granting  the  right  of  way  to 
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the  railroad  by  deed  as  he  did,  he  had  left  the  company  to 
the  ordinary  proceedings  by  condemnation,  he  might  have 
claimed  that  the  damage  which  would  arise  from  the  diver- 
sion of  the  stream  should  be  taken  into  consideration  by 
the  commissioners  in  making  their  award  of  damages. 
Had  the  railroad  company  resisted  this  claim  they  might 
have  been  enjoined  from  diverting  the  stream;  but  having 
made  the  conveyance,  as  I  must  presume,  upon  a  valuable 
consideration,  he  must  be  left  to  his  remedy  for  damages 
for  the  diversion  of  the  stream  to  a  suit  wherein  the  ques- 
tion as  to  whether  such  diversion  was  or  was  not  contem- 
plated in  the  said  contract  of  conveyance  can  be  properly 
presented  by  pleadings  and  evidence;  and  that'such  ques- 
tion cannot  arise  in  this  proceeding  Jto  condemn  premises 
forpurj)oses  which  did  not  tend  to  the  injury  complained 
of. 
The  judgment  of  the  district  court  is  affirmed. 

Judgment  appirmed. 

The  other  judges  concur. 


Henry  W.    Nelson,   appellant,  v.  Jesse  Garey, 
appellee. 

1.  As8ignm.ent :  frefebbkce.    Under  the  act  of  1877,  Ck)mpiled 

Statutes,  chap.  6,  an  *  assignment  for  the  benefit  Of  creditors 
must  be  without  preferences.  If  any  preferences  are  made,  that 
part  of  the  assignment  wiU  be  held  Toid.  Bat  thv  act  does  not 
prevent  a  debtor,  though  in  failing  circumstances,  from  prefer- 
ring a  creditor*  by  a  separate  and  independent  conveyance  un- 
connected with  the  transaction  of  making  the  assignment,  even 
though  the  preferred  creditor  be  the  assignee  named  in  the  as- 
signment subsequently  made. 

2.  ' :  MORTOAOE  MADE  SAME  DAY  OF  A6STGXMENT.     The  fact 
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that  a  mortgage  was  made  to  a  creditor  the  same  day  of  the 
assignment,  if  made  bona  fide  and  without  fhindalent  intent,  will 
not  render  it  a  part  of  the  assignment  so  as  to  convey  the  mort 
gaged  property  in  trust  for  creditors.  . 

Appeal  from  Valley  county.    Heard  below  before  Tif- 

FAXY,  J. 

Charles  E.  Magoon,  for  appellant,  cited:  Giddings  v. 
Sears,  115  Mass.,  505.  Lininger  t?.  Raymond,  12  Neb., 
25.  MuBsey  v.  Noyea,  26  Vt.,  462.  Curtis  v.  Leaviit,  15 
N.  Y.,  197.  Davis  v.  Anderson,  1  Kelley,  176.  Hark- 
raker  v.  Leiby,  4  Ohio  St.,  602.  Doremus  v,  G^Harra, 
1  Id.,  45.  Lyon  v.  McBvainej  24  Iowa,  9.  Dodd  ©. 
HUls,  21  Kan.,  709      Bates  v.  Coe,  10  Conn.,  280. 

Coffin  &  Crimes  and  Martz  &  Williams,  for  appellee, 
cited:  Burrill  on  Ajssignments,  220-224.  Atkinson  r. 
Jordan,  5  Ohio,  293.  VanPaUen  v.  Burr,  3  N.  W.  R, 
114. 

Reese,  J. 

The  question  in  this  case  is,  whether  there  was  sufficient 
evidence  before  the  district  court  to  justify  it  in  holding 
that  a  certain  chattel  mortgage  executed  by  the  assignor  to 
the  assignee,  on  the  same  day  on  which  a  general  assign- 
ment was  made,  was  in  fact  a  part  of  the  general  assign- 
ment and  that  the  two  were  one  and  the  same  instrument. 

Section  5  of  the  act  of  1877,  under  which  this  assignment 
was  made,  provides  that:  "All  assignments  of  property  in 
trust  which  shall  be  made  by  any  debtor  on  account  of  in- 
ability at  the  time  of  the  assignment  to  pay  his  debts,  to 
prefer  one  or  more  creditors  (except  for  the  payment  of 
wages  of  labor)  shall  be  held  and  construed  to  inure  to  the 
benefit  of  his  creditors  in  proportion  to  their  respective  de- 
mands, and  all  such  assignments  shall  be  subject,  in  all 
respects,  to  the  provisions  of  this  act :  Provided,  That  the 
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claims  of  laborers  thus  preferred  shall  not  severally  ex- 
ceed the  sum  of  one  hundred  dollars/^  Comp.  Stat.,  chap.  6. 
By  this  section  it  is  very  apparejit  that  if  the  deed  of 
assignment  contains  any  provisions  by  which  preferences 
are  made,  those  provisions  are  void  and  the  assignee  will 
be  treated  as  holding  all  the  assigned  property  in  trust  for 
all  the  creditors,  the  proceeds  to  be  distributed  among  them 
pro  raia.  Therefore  if  it  is  true  that  the  chattel  mortgage 
and  the  assignment  can,  in  the  light  of  the  facts,  be  consid- 
ered as  "  one  and  the  same  instrument,"  then  the  decision 
of  the  district  court  is  correct.  There  was  no  testimony 
taken  as  to  the  principal  facts  upon  which  the  order  was 
based  and  we  are  left  wholly  to  the  records  from  which  to 
draw  our  conclusions.  These  records  consist  mainly  in  the 
various  proceedings  in  the  matter  of  the  assignment.  Tak- 
ing the  evidence  as  it  is,  we  find  that  on  the  9th  of  January, 
1882,  Nelson,  the  appellant,  signed  a  stay  bond  for  Harter 
to  secure  a  judgment  for  $332.91  in  favor  of  A.  Stacy, 
and  on  the  13th  day  of  January,  1882,  he  became  surety 
for  Harter  on  certain  promissory  notes  payable  to  Meyer 
&  Sohurman  for  ^$604.93,  and  that  at  the  time  of  signing 
said  bond  and  notes  Harter  agreed  to  secure  him  from  all 
loss  or  damage  resulting  from  becoming  such  surety.  At 
these  times  Nelson  had  np  knowledge  of  any  intention  on 
the  part  of  Harter,  if  any  existed,  to  make  an  assignment. 
On  the  14th  day  of  January  of  the  same  year,  and  prior  to 
the  assignment  Harter  executed  to  Nelson  the  chattel  mort- 
gage in  question  on  a  part  of  his  property,  and  which  was 
filed  in  the  office  of  the  county  clerk  on  the  same  day  at 
one  o^clock  and  fifty  minutes  in  the  afternoon.  On  the 
same  day  Harter  execute<l  a  general  assignment  of  all  his 
property  to  Nelson  for  the  benefit  of  his  creditors.  This 
assignment  was  filed  for  record  at  two  o'clock  and  ten 
minutes  in  the  afternoon  of  that  day.  Nelson  immediately 
took  possession  of  all  the  property.  The  inventory  shows 
that  there  was  sufficient  property  to  pay  all  the  debts,  but 
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a  large  portion  of  it  was  afterward  destroyed  by  fire.  At 
the  time  of  the  execution  of  the  mortage  the  mortgaged 
property  was  separated  from  the  other  property  and  suffi- 
ciently described  and  identified  by  the  mortgage. 

It  must  be  conceded  that  if  the  chattel  mortgage  was 
executed  in  good  faith  in  pursuance  of  an  agreement  to 
secure  Nelson  against  loss  growing  out  of  his  suretyship  for 
Harter^  prior  to  the  making  of  the  assignment  and  without 
the  intention  to  divert  the  property  from  an  assignment 
then  agreed  to  be  made,  the  decision  of  the  district  court 
that ''  the  mortgage  and  the  assignment  are  one  and  the 
same  instrument ''  is  incorrect.  But  if  the  assignor  and 
assignee  consulted  together  prior  to  the  making  of  the 
mortgage  and  then  agreed  upon  the  course  which  was  af- 
terwards pursued,  and  in  pursuance  of  that  agreement  made 
both  of  the  instruments  at  the  same  time — that  is,  .during 
the  same  transaction — then  the  decision  is  right. 

We  have  examined  the  record  carefully,  and  are  wholly 
unable  to  discover  any  evidence  which  will  justify  the 
latter  conclusion.  It  is  undisputed  that  Nelson  became 
surety  for  Harter,  as  he  claims,  that  Harter  agreed  to  secure 
him  for  so  doing,  and  that  Nelson  had  no  knowledge  of 
any  intention  on  the  part  of  Harter  to  make  an  assign- 
ment. There  is  no  intimation  anywhere  of  any  fraudu- 
lent intention  on  the  part  of  either  Nelson  or  Harter-  If 
the  mortgage  was  executed  under  these  circumstances,  we 
think  it  is  clear  it  could  not  be  considered  a  part  of  the  as- 
signment. There  is  no  proof  as  to  how  long  the  mortgage 
was  made  before  the  assignment. '  The  only  evidence  upon 
this  point  was  the  time  at  which  the  respective  instruments 
were  recorded.  It  is  claimed  by  the  appellee  that  of  late 
the  tendency  of  law  has  been  toward  a  restriction  of  the 
right  to  prefer  creditors  by  insolvent  debtors.  Such  is  un- 
doubtedly the  case  where  that  preference  is  made  by  the 
assignment;  and  this  is  usually  controlled  by  the  statutes 
of  the  several  states  upon  the  subject  of  assignments,  as  in 
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this  state.     It  is  said  in  BuiTill  on  Assignments,  see.  167 :  ^i 

"It  is  to  be  observed,  however,  that  even  in  some  of  those  ,> 

states  where  preferences  in  assignments  have  been  either  ^ 

actually  prohibited  by  being  declared  void  by  statute,  or  J 

virtually  prohibited  by  being  rendered  inoperative,  the  pro-  | 

hibition  has  been  confined  by  the  courts  to  cases  of  general  | 

assignments,  where  the  preferences  are  given  by  the  as-  M 

aignment  itself,  or  by  some  instrument  or  act  so  connected  ^ 

with  it  as  to  be  deemed  in  law  a  part  of  the  same  trausao- .  ,:-| 

tion,  and  has  been  held  not  to  extend  to  distinct  special 
transfers  of  property  in  payment  or  security  of  some  par- 
ticular debt."  In  the  case  of  Lininger  v.  Raymond,  12 
Neb.,  25,  this  court  has  held  that  "a  debtor,  even  when  in 
failing  circumstances,  has  a  right  to  pay  a  bona  fide  de- 
mand of  one  of  his  creditors  to  the  exclusion  of  the  others.  ;*| 
This  is  a  right  of  which  the  law  has  not  undertaken  to  de- 
prive him." 

It  is  claimed  that  the  conduct  of  the  assignee  in  report- 
ing the  mortgaged  property  with  the  unmortgaged  and  the 
payment  of  the  debts  for  which  he  was  surety  out  of  the 
assets  of  the  assigned  estate,  are  sufficient  to  show  that  he 
accepted  the  conveyance  by  the  mortgage  .in  trust,  which, 
under  the  statute  above  quoted,  must  inure  to  the  benefit 
of  the  creditors.  We  think  otherwise.  The  mortgage 
conveyed  to  Nelson  the  legal  title  to  the  property,  subject 
to  the  conditions  of  the  mortgage.  Clapper  v,  Poland,  12 
Neb.,  69.  The  assignment  conveyed  to  him  the  assignor's 
right  of  redemption.  He  could  have  foreclosed  the  mort- 
gage, but  as  that  would  have  caused  delay,  expense,  and 
possibly  a  sacrifice  of  the  property,  he  was  justified  in  dis- 
posing of  it  as  he  did,  and  in  his  reports  to  the  court 
making  a  full  exhibit  of  all  his  proceedings,  showing  what  fj 

disposition  he  had  made  of  the  mortgaged  property  to  the  % 

extent  of  indemnifying  himself,  by  paying  the  debt^  for  | 

which  he  was  surety,  and  giving  the  creditors  the  benefit  '^\ 

of  the  remaining  property.     He  has,  apparently,  acted  in  '^i 

■'1 
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good  faith  m  all  things  connected  with  this  assignment^ 
and  so  &r  as  is  shown  has  discharged  his  daty  to  all  par- 
ti^. 

After  a  careful  review  of  the  case,  and  of  the  points 
made  by  counsel  for  the  appellee,  wfe  find  no  ground  upon 
which  the  judgment  can  be  upheld. 

The  judgment  and  decree  of  the  district  court  requiring 
the  assignee  to  account  for  $713.94  with  interest,  etc.,  is 
reversed,  and  the  report  of  the  assignee  is  in  all  things 
confirmed. 

Judgment  accordingly. 

The  other  judges  concur. 


John  Gillespie,  plaintiff  in  error,  v.  Winona  S. 
Sawyer  and  Andrew  J.  Sawyer,  defendants  in 
error. 

1.  Deeds :    dsscbiption  of  LAin>  'must  govebk.    In  an  action 

between  others  than  the  original  parties  to  a  deed,  the  intention 
of  the  parties  to  the  conveyance  cannot  be  enquired  into  for  the 
purpose  of  ascertaining  the  land  sought  to  be  conveyed,  if  the 
calls  in  the  deed  refer  to  fixed  monuments  or  points. 

2.    :    :    PAROL  PBOOF  INCOMPETENT.    Where  there  is 

a  caU  in  a  deed,  which  was  in  fact  not  intended  by  the  parti^ 
and  Is  unambiguous,  the  intention  of  the  parties  cannot  be  made 
to  take  the  place  of  the  caU,  neither  is  parol  proof  competent  to 
locate  the  land. 

3.  Eljectment:    estoppel.     In  an  action  of  ejectment,  where  an 

equitable  defense  is  pleaded,  and  under  the  allegations  of  the  an- 
swer it  is  shown  that  the  defendant  bought  the  land  in  ques- 
tion in  good  faith  for  a  valuable  consideration,  taking  immedi- 
ate possession  thereof,  and  with  the  knowledge  of  the  plaiTitiff 
made  valuable  and  lasting  improvements  thereon,  the  plain- 
tiff taking  no  steps  to  notify  defendants  of  his  claim,  Held,  That 
he  was  estopped  to  set  up  his  rights  as  against  them. 
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Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Pound,  J. 

MarqueUy  Deweese  &  Hall,  for  plaintiff  in  error. 

Description  in  deed.  WilHaTna  v,  Warren^  21  111.,  550, 
Willey  V.  Snyder,  34  Mich.,  60.  Estoppel.  Luoas  v.  Hart^ 
5  Iowa,  415.  Copeland  v.  Copeland,  28  Me.,  525.  Board 
V.  Lincoln,  81  111.,  156.  Holmes  v.  OoweU,  73  N.  C,  613. 
Mayo  V.  Cartwi^ighty  80  Ark.,  407.  Green  v,  Prettymanj 
17  bal.,  401. 

J.  jB.  Webster  and  A.  J.  Sawyer,  for  defendants  m  error, 
cited :  Wendell  v.  Jackson,  22  Am.  Dec.,  635.  McAffertg 
17.  a)not;er«,  7  Ohio  St.,  104.  34  Ind.,  167.  9N.Y.,197. 
Bingham  on  Sales,  425.  Frey  v.  Drahos,  6  Neb.,  9.  MUb 
r.  i/itfcr,  4  Neb.,  444.  2  Smith's  Leading  Cases,  652.  Bige- 
low  on  Estoppel,  434. 

Reese,  J. 

This  is  an  action  in  ejectment  The  petition  contains 
the  usual  averments. 

The  answer  denies  the  facts  alleged  in  the  plaintiff's 
petition,  and  presents  several  defenses,  one  of  which  is,  in 
substance,  that  they  purchased  the  real  estate  in  dispute  oh 
the  29th  day  of  July,  1876,  of  one  L.  C.  Burr,  who  was 
the  owner  of  said  premises  by  title  derived  from  the  plain- 
tiff's grantor.  That  at  the  time  of  their  purchase  and  for 
a  long  time  thereafter  they  had  no  knowledge  of  the  plain- 
tiff having  or  claiming  to  have  any  interest  in  said  land. 
That  they  purchased  in  good  faith  and  for  a  valuable  con- 
sideration. That  at  the  time  of  said  purchase  they  took 
immediate  possession  of  the  land,  which  was  unimproved, 
and  have  from  that  time  to  the  present  occupied  the  same 
as  their  home,  making  valuable  improvements  thereon  to 
the  extent  of  §4,000,  and  have  ornamented  and  beautified 
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it  by  grading  and  filling  up  a  ravine  running  through  it, 
and  by  planting  out  many  fruit,  ornamental^  and  shade 
trees,  etc.,  and  that  during  all  this  time  the  plaintiff  has 
resided  on  an  adjoiqjng  block,  and  has  witnessed  their 
labors  and  expenditures,  but  did  not  at  any  time  notify 
them  of  his  pretended  claim  until  immediately  before  the 
commencement  of  this  action,  or  that  he  claimed  any  in- 
terest in  the  premises. 

A  trial  was  had  to  the  court  resulting  ia  a  finding  and 
judgment  in  favor  of  the  defendants.  Plaintiff  now  brings 
the  case  into  this  court  by  petition  in  error. 

As  we  view  the  case,  the  first  question  requiring  atten- 
tion is,  whether  or  not  the  deed  from  Editha  J,  Dawson, 
the  common  source  of  title,  to  the  plaintiff,  which  was  on 
record  at  the  time  of  defendants'  purchase,  was  sufficient  to 
impart  constructive  notice  to  the  defendants  of  plaintiff's 
rights. 

The  description  of  the  premises  contained  in  the  pliun- 
tiff 's  deed  is  as  follows :  "  That  piece  or  parcel  of  land 
adjoining  Lincoln,  in  the  county  of  Lancaster,  and  state  of 
Nebraska,  bounded  by  a  line  commencing  at  a  point  five 
chains  south  of  the  north-east  comer  of  the  east  half  of 
the  south-west  quarter  of  section  number  twenty-five  (25), 
in  township  number  ten  (10),  range  six  east,  running 
thence  two  chains  and  sixty-six  links  south  to  the  con- 
tinuation of  "F"  street  in  capitol  addition  to  Lincoln, 
thence  along  F  street  in  said  addition  ten  (10)  chains, 
thence  north  two  chains  and  sixty-eight  links  to  the  cor- 
ner of  the  five-acre  tract  purchased  by  said  Gillespie  of 
Jacob  Dawson,  thence  west  to  the  place  of  b^inning.'' 

By  following  the  calls,  courses,  and  distances  in  this 
deed  as  they  are  given,  it  is  clear  that  it  fails  to  describe 
any  tract  of  land,  as  they  fail  to  close. 

The  plaintiff  insists  that  by  following  the  line  to  the 
fifth  call,  which  is  described  as  "  the  place  of.  beginning," 
and  faking  this  as  the  starting  point,  and  following  the 
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calls,  courses,  and  distances  in  their  inverse  order  it  will 
describe  the  tract  in  dispute,  since  there  is  nothing  in  the 
deed  indicating  the  course  along  F  street.  This  is  perhaps 
true. 

The  defendant  insists  that  if  we  begin  at  the  first  call, 
the  starting  point  being  definitely  given,  it  is  impossible 
to  so  construe  the  description  as  to  include  this  tract  of 
land.     This  is  also  true. 

The  first  call  in  the  deed  fixes  the  starting  point  "  five 
chains  south  of  the  north-east  comer  of  the  east  half  of 
the  south-west  quarter.of  section  twenty-five."  Were  this 
action  between  the  original  parties  to  the  deed,  the  inten- 
tion of  the  parties  might,  with  propriety,  be  inquired  into. 
But  in  this  case,  where  the  rights  of  innocent  third  parties 
intervene,  we  think  this  call  cannot  be  changed.  "  Five 
chains  south  of  the  north-east  corner"  of  the  government 
subdivision  is  a  definite  and  fixed  point  as,  and  for,  the 
north-east  corner  of  the  land  sought  to  be  conveyed,  and 
it  must  govern.  In  McAffei-ty  v.  Conovei'^s  Lessee,  7  Ohio 
St.,  at  page  104,  the  supreme  court  of  Ohio  uses  the  fol- 
lowing language:  "But  where  there  is  a  call  in  a  deed 
which  was  in  fact  not  intended  by  the  parties,  and  is  found 
and  is  unambiguous,  the  intention  of  the  parties  cannot  be 
made  to  take  the  place  of  the  call,  for  if  this  could  be 
done  titles  and  lands  would  be  transferred  by  the  intention 
of  the  parties,  and  not  by  deed.  Effect  will  be  given  to 
the  intention  of  parties,  in  respect  to  calls,  only  where  the 
words  of  description  they  employ  will  admit  of  it,  and 
are  not  inconsistent  with  the  intention  proved;  further 
than  this  a  court  of  law  cannot  go;  beyond  this  is  the 
region  of  equitable  jurisdiction,  under  the  head  of  mis- 
take." See  also  Pierey  v,  Crandall,  34  Cal.,  343.  Jackson 
V.  Wendell,  5  Wend.,  146.     Ist  Greenleaf  Ev.,  §  391. 

We  therefore  conclude  that  the  description  given  in  the 
deed  as  between  these  parties,  must  stand  without  explana- 
tion or  change  by  parol  proof,  and  that  the  recording  of 
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said  deed  was  Dot  of  itself  sufficient  to  give  notice  of  the 
alleged  rights  of  the  plaintiff.  Ocdway,  Semple  &  Co,  v. 
Malchow,  7  Neb.,  287. 

2.  The  answer  of  the  defendants  presents  an  equitable 
defense,  which,  under  the  proofs  in  this  case,  is  an  abun- 
dant defense  to  the  plaintiff's  action.  It  is  alleged  and 
proven  that  at  the  time  of  their  purchase,  they  had  no  ac- 
tual notice  of  plaintiff's  rights ;  that  the  land  was  vacant 
and  unoccupied.  True,  it  had  been  plowed  and  a  hedge 
planted  around  part  of  it,  but  the  plowed  land  had  grown 
up  to  weeds  and  grass,  and  the  hedge  had  been  almost  en- 
tirely destroyed  by  fires;  that  a  few  fruit  trees  had  been 
planted  thereon,  but  they  were  about  killed  by  fire  and 
weeds,  and  hardly  visible;  and  in  the  improvement  which 
followed,  little  if  any  attention  was  paid  to  them.  No 
person  was  in  actual  possession,  and  from  the  evidence  it 
is  clear  no  person  had  been  for  some  time.  That  fact  was 
apparent.  The  defendants  took  possession  at  once,  and 
made  lasting  and  valuable  improvements  thereon,  and 
have  resided  on  the  premises  ever  since,  erecting  buildings, 
grading  up  the  low  places,  planting  fruit  and  ornamental 
trees  and  shrubs,  inclosing  the  grounds  with  fences,  hedges, 
etc.,  in  short  making  a  comfortable  and  desirable  home. 
During  this  time  the  plaintiff  has  resided  within  four  or 
five  hundred  feet  of  the  premises,  on  a  contiguous  block, 
in  full  view  of  all  these  improvements  and  expenditures, 
had  seen  one  of  the  defendants  almost  daily,  and  has  never 
at  any  time,  from  the  time  of  their  purchase  and  posses- 
sion, until  a  short  time  before  the  commencement  of  this 
suit,  made  known  to  them  his  alleged  right  to  the  property. 
His  silence  is  sought  to  be  explained  by  a  want  of  knowl- 
edge of  his  rights  under  his  deed,  and  by  the  advice  of 
counsel.  While  it  may  be  true  that  he  did  not  fully  un- 
derstand his  legal  rights,  under  his  deed,  yet  it  is  hardly 
probable  he  did  not  know  it  would  be  wrong  to  allow  the 
defendants  to  make  the  iir/provements  they  were  making 
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on  land  which  he  claimed,  and  to  which  his  title  was  de- 
fective, without  at  least  telling  them  of  his  claims.  In 
Kirk  V.  Hamilton,  102  U.  S.,  it  is  said:  "There  is  no 
principle  better  established  in  this  court,  nor  one  founded 
on  more  solid  considerations  of  equity  and  public  utility, 
than  that  which  declares  that  if  one  man  knowingly,  though 
he  does  it  passively  by  looking  on,  suffers  another  to  pur- 
chase and  expend  money  on  land,  under  an  erroneous, 
opinion  of  title,  without  making  known  his  own  claim, 
shall  not  afterwards  be  permitted  to  exercise  his  legal  right 
against  such  person.  It  would  be  an  act  of  fraud  and  in- 
justice, and  his  conscience  is  bound  by  this  equitable  es- 
toppel." See  also  Fremont  Ferry  and  Bridge  Go.  v.  Dodge 
County,  6  Neb.,  25.     Roy  v.  McPheraon,  11  Neb.,  200. 

We  are  of  the  opinion  that  both  the  law  and  the  equities 
of  this  case  are  with  the  defendants.  The  judgment  of  the 
district  court  is  therefore  affirmed. 

Judgment  affirmed. 
Maxwell,  J.,  concurred. 

Cobb,  Ch.  J.,  took  no  part  in  the  decision. 


Horace  K.  Thurber  et  al  ,  plaintiffs  in  error,  v. 

BOSANNA  SeXAUER  FT  AL.,  DEFENDANTS  IN  ERROR. 

Attachment.  Upon  examinatian  of  the  evidenoe,  Held,  That  the 
mling  of  the  district  court  diflcharging  the  attachment  was  not 
erroneous. 

Error  to  the  district  court  for  Douglas  county.    Heard 
below  before  Neville,  J. 

Charles  Ogden,  A,  C.  Wakeley,  and  John  D,  Howe,  for 
plaintiffs  in  error. 
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H,  D.  Esiabrook,  for  defendants  in  error. 

Reese,  J. 

The  plaintiffs  in  error  procured  the  issuance  of  an  order 
of  attachment  and  caused  it  to  be  levied  upon  the  property 
of  the  defendants  in  error.     Defendants  then  filed  their 

.  motion  to  dissolve  the  attachment  for  the  reason  that  the 
facts  did  not  warrant  the  issuance  of  the  writ  The  motion 
to  discharge  the  attachment  was  resisted,  and  a  number  of 

.  affidavits  were  presented  by  both  parties.  Upon  the  hear- 
ing the  motion  was  sustained,  and  the  attachment  dis- 
charged. The  plaintiff  in  error  brings  the  cause  into  this 
court,  and  assigns  the  ruling  of  the  court  in  discharging 
the  attachment  as  error. 

It  appears  that  the  defendants  in  error  were  engaged  in 
the  grocery  trade  at  Omaha  and  were  indebted  to  various 
parties  to  the  amount  of  about  $5,000,  and  had  property 
of  the  value  of  about  $8,000  over  and  above  exemptions. 
On  the  question  of  the  valuation  of  their  property  there  is 
a  conflict  in  the  testimony,  some  putting  it  at  less  than  the 
above,  and  some  at  more.  A  part  of  their  indebtedness 
had  matured,  and  some  of  it  had  been  due  for  some  time. 
A  short  time  prior  to  this  time,  one  Pratt,  who  claimed  to 
represent  a  mine  in  Colorado,  known  as  the  Eurisco  mine, 
approached  the  defendant,  William  Sexauer,  who  was  the 
husband  and  agent  of  tlie  defendant,  Bosanna  Sexauer, 
with  a  view  of  selling  him  shares  of  stock  of  said  mine, 
and  from  the  description  given,  and  representations  made 
by  him,  Mr.  Sexauer  was  induced  to  purchase  three  thous- 
and shares  of  said  stock,  paying  therefor  three  thousand 
dollars,  that  being  ten  per  cent  of  their  fiuje  value.  In  or- 
der to  complete  this  purchase,  money  was  necessary,  and 
the  defendants  in  error  applied  to  a  numljer  of  loan  agents 
in  Omaha  for  a  loan  of  $4,500  on  their  real  estate  but 
failed  to  procure  it.    They  then  borrowed  the  money  of  one 


i 


JANUARY  TERM,  1884.  543 

Thnrber  v.  Sexauer. 

Mathew  Sexauer,  of  Des  Moines,  Iowa,  and  executed  to 
him  a  mortgage  of  $4,500  on  their  real  estate  in  Omaha, 
and,  as  is  claimed  by  them,  received  about  $4,300 — the  in- 
terest for  six  months  being  deducted — $1,900  of  which 
they  paid  to  Pratt,  and  $1,000  on  her  indebtedness,  and  af- 
ter paying  out  other  sums  she  had  $800  left  on  hand.  They 
also  paid  Pratt  on  their  purchase  of  stock,  about  $300  in 
groceries  out  of  the  store,  beings  part  of  $1,000  worth  of 
groceries  which  they  were  to  pay  in  six  months. 

Upon  the  filing  for  record  of  the  mortgage  from  the  de- 
fendants in  error  to  Mathew  Sexauer,  Morgan  &  Galla- 
gher caused  an  attachment  to  be  issued  and  caused  the  same 
to  be  levied  upon'  the  property  of  defendants  in  error, 
whereupon  Mrs.  Sexauer  made  a  general  assignment  for 
the  benefit  of  their  creditors. 

It  is  alleged  by  the  plaintiff  in  error  that  the  purchase 
of  the  mining  stock  of  Pratt  was  a  fraud  upon  the  credits 
ors  of  defendants  in  error;  that  the  stock  was  of  no  value, 
and  that  the  Eurisco  Mining  Company  is  unknown  and  is 
entirely  fraudulent.  The  affidavits  of  certain  brokers  in 
Denver  were  made  and  they  testify  that  they  have  no  knowl- 
edge of  any  such  mine  or  mining  company,  while  Pratt  tes- 
tifies that  the  description  of  said  mine  which  is  set  out  in 
the  evidence  and  which  was  presented  to  the  defendants  in 
error  is  true  in  every  particular,  as  he  l)elieves,  and  that 
he  has  sold  $1,000  worth  of  similar  shares  at  the  same 
rate. 

The  affidavit  for  attachment  alleges  two  grounds.  1st, 
The  defendants  have  disposed  of  a  part  of*  their  property 
with  the  intent  to  defraud  their  creditors;  and  2nd,  That 
the  defendants  are  about  to  convert  their  property  into 
money  for  the  purpose  of  placing  it  beyond  the  reach  of 
their  creditors.  The  first  alleged  cause  for  attachment  ap- 
pears to  have  been  the  one  to  which  the  proofs  have  been 
mainly  directed  by  the  plaintifi^  in  error. 

That  the  purchase  of  the  mining  stock  by  the  defendants 
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in  error  was  a  foolish  venture  might  be  true,  and  yet  there 
be  no  fraudulent  intent  on  their  part.  So  &r  as  mortgag- 
ing their  property  is  ooncerned  it  is  clearly  shown  that  ap- 
plications to  loan  agents  in  Omaha  were  made^and  that  with- 
out any  secresy,  and  in  fact  we  think  it  is  conceded  that  the 
money  was  actually  received  from  Mathew  Sexauer  by  the 
defendants  in  error.  We  think  the  court  was  justified  in 
finding  that  the  money  had  been  paid  out  by  them  as  sta- 
ted in  the  defendants'  affidavits.  The  defendants  may  have 
been  defrauded  by  Pratt  and  induced  to  part  with  their 
money  by  his  graphic  description  of  his  mine,  and  yet  be 
guilty  of  no  fraud  themselves. 

Had  this  mining  stock  proved  to  have  been  as  valuable 
as  is  set  out  in  Pratt's  '^  description/'  which  is  attached  to 
his  affidavit,  and  which  was  presented  to  the  defendants,  no 
one  would  have  thought  of  charging  them  with  any  fraud- 
ulent intent 

As  to  values  of  property  and  the  conduct  of  defend- 
ants in  error,  the  testimony  was  conflicting,  but  the  finding 
of  the  lower  court,  upon  the  facts,  about  which  the  conflict 
exists,  should  not  be  set  aside  unless  it  is  clearly  wrong. 

There  appears  to  be  scarcely  any  proof  to  sustain  the 
second  allied  cause  for  attachment,  and  as  it  is  substan- 
tially disposed  of  in  the  foregoing,  it  need  not  be  fiirther 
noticed. 

No  error  affirmatively  appearing  in  the  record,  the  order 
of  the  district  court  is  affirmed.     By  the  court, 

Obdeb  affirmed. 
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Geo.  W.  Homan,  plaentiff  in  error,  v.  James  R. 
Boyce,  defendant  in  error. 

Principal  and  Agent  i  action  fob  death  of  hobse  :  byidbncx 
In  an  action  by  B.  against  H.  for  the  yalue  of  a  hoise  which  B. 
had  left  at  the  liyery  stable  of  H.  with  pennission  to  oocasion- 
aliy  let  him  to  proper  and  careful  drivers,  and  which  had  been 
let  on  the  4th  day  of  Joly  to  an  improper  person,  was  over- 
driven and  not  properly  cared  for,  from  the  effect  of  which  he 
died  on  the  8th  of  July  following,  a  statement  made  to  B.  by 
the  agent  of  H.  and  foreman  and  general  manager  of  said  livery 
stable,  as  to  the  condition  and  appearance  of  the  horse  when  re- 
tamed  to  the  stable  July  4th,  his  symptoms  since  that  time,  and 
at  the  then  present  time,  was  properly  admitted  in  evidence  on 
the  part  of  the  plaintiff,  haying  be^n  made  at  the  same  time  of 
the  depending  transaction,  and  constituting  a  part  of  the  res  ' 
gesta. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Wakeley,  J. 

Webstar  &  Gaylordj  for  plaintiff  in  error  cited :  Fairlie 
V.  Hastinga,  10  Ves.,  126.  White  v.  Miller,  71  N.  Y., 
118.  1  Greenleaf  Ev.,  141.  I/aby  v.  Hudson  River  R. 
R.,  17  N.  Y.,  131.  Anderson  v.  RaUroad,  64  N.  Y.,  340. 
Ryan  v.  Gilmery  2  Mort,  517.  Robinson  v.  R.  R.,  7 
Gray,  92.     Packet  Co.  v.  Oough,  20  Wall,  528. 

W.  J.  Connelly  for  defendant  in  error,  cited :  0.  &  M. 
R,  R.  Co.  V.  Porter,  92  111.,  437.  Mcyrse  v.  Cmn.  R.  R. 
Co.,  6  Gray,  450.  OaHis  v.  Avon  R.  R.,  49  Barb.,  148. 
Maker  v.  Chicago,  38  111.,  273.  DowdaUv.  Penn.  R.,  13 
Blatch.,  403.     Bumside  v.  Grand  Trunk,  47  N.  H.  554. 

Cobb,  Ch.  J. 

James  R.  Boyce,  defendant  in  error,  was  the  owner  of  a 
horse,  which  he  kept  in  the  livery  stable  of  Geo.  W.  Homan, 
senior,  plaintiff  in  error.     An  understanding  w^s  had  be- 
36 
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tween  said  Boyce  and  Homan,  that  Homan  might  let  the 
horse  out  for  hire  to  a  good  careful  driver,  and  accordingly 
said  Homan  did  let  said  horse  for  hire,  on  the  4th  of  July, 
to  a  couple  of  young  men  to  drive  to  Pries'  lake,  a  distance 
of  about  seven  miles.  The  horse  was  returned  at  about 
nightfall,  showing  that  he  had  been  overdriven  and  not 
properly  cared  for,  refusing  to  eat  or  drink.  The  next  morn- 
ing the  horse  was  sick,  and  grew  worse  for  several  days, 
when  he  died.  This  action  was  brought  by  Boyce  in  the 
court  below  against  Homan  for  the  price  of  the  horse.  A 
triiU  was  had  to  a  jury  who  found  in  favor  of  the  plaintiff. 
A  motion  for  a  new  trial  was  made  and  overruled,*  and 
judgment  was  rendered  for  the  plaintiff  for  $77.84,  being 
$114  for  the  horse,  less  Homan's  bill  with  interest,  $36.16. 
The  case  was  brought  to  this  court  on  error. 

There  are  but  two  errors  insisted  upon  :  First,  That  the 
verdict  of  the  jury  is  not  sustained  by  proper  evidence ; 
and  Second,  That  the  court  erred  in  permitting  the  plain- 
tiff to  give  in  evidence  the  declarations  of  Henry  Homan, 
Jr.,  made  on  July  7th,  which  was  three  days  after  the  driv- 
ing of  the  horse,  which  it  is  alleged  caused  its  sickness  and 
death. 

The  question  was :  What  he  (meaning  Henry  Homan, 
Junior)  said  then  :  What  conveiisation  you  had  with  him 
concerning  the  horse  when  you  came  in?  (meaning  July 
7th).  The  court  said  he  might  answer  as  to  what  Henry 
Homan  said  as  to  tlie  condition  of  the  horse.  The  wit- 
ness answered,  "  When  I  went  to  the  stable  on  informa- 
tion received,  a  friend  of  mine  informed  me  that  the  horse 
was  sick.  I  found  he  was  sick,  and  asked  Mr.  Homan  what 
was  the  matter  with  him  ?  He  said  the  horse  had  been 
sick  from  the  time  he  came  in  on  the  fourth  of  July,  but  he 
did  not  consider  it  dangerous  until  that  day ;  he  hadn't 
eaten  anything  since  he  had  come  in;  and  my  impression  is 
he  said  when  became  in  he  was  not  sweating  at  all  but  was 
hot,  and  he  thought  he  was  melted  on  the  inside." 
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Henry  Homan,  Junior,  was  the  agent  and  General  Man- 
ager of  the  defendant  below ;  and  it  was  he  that  had  in  fact 
let  the  horse  as  above  stated.  It  is  contended  by  the  plain- 
tiff in  error  that  said  Henry  Homan,  Junior,  being  but"  his 
agent,  his  declarations  as  above  testified  to  were  inadmissi- 
ble as  against  him ;  and  many  authorities  are  cited  in  sup- 
port of  this  proposition. 

Under  the  authorities  a  declaration  of  the  agent,  in  order 
to  bind  the  principal  must  be  made  at  the  same  time — that 
is,  contemporaneous  with  and  constitute  a  part  of  the  rea 
geatce. 

When  it  is  borne  in  mind  that  th^  keeping  and  -care  of 
the  horse,  the  manner  in  which  the  horse  was  cared  for,  the 
degree  of  carefulness  in  letting  him,  his  condition  after  be- 
ing let,  and  the  failure  to  deliver  him  in  a  sound  condition 
to  the  owner  Ivhen  called  for,  an4  his  sickness  and  death 
from  some  cause,  was  the  rea  geaice  in  this  case,  I  am  una- 
ble to  see  why  the  statement  of  his  condition  during  any 
portion  of  the  time  covered  by  the  above,  by  tlie  agent  as 
stated  by  the  witness,  was  not  a  part  of  the  rea  geatce. 

On  the  other  point  I  am  unable  to  see  in  what  respect 
the  evidence  fails  to  uphold  the  verdict.  The  testimony  is 
to  the  effect  that  the  horse  had  been  in  the  stable  and  under 
the  care  of  the  plaintiff  in  error  for  a  considerable  time ; 
that  he  had  suggested  to  the  defendant  in  error  that  the 
horse  ought  to  be  driven  for  his  own  benefit;  that  the 
horse  was  in  excellent  physical  condition,  and  had  never 
been  sick,  or  known  to  refuse  his  food,  but  was  too  fat  and 
soft  by  reason  of  not  having  received  sufficient  exercise. 
Mr.  Boyce  yielded  to  the  suggestion  of  Mr.  Homan  suffi- 
ciently to  authorize  him  to  let  the  horse  occasionally,  but 
only  to  reliable  and  responsible  persons  who  would  drive  the 
horse  as  carefully  as  would  either  of  the  parties ;  both  of 
whom  are  old  gentlemen,  and  easy,  careful  drivers.  Upon 
this  authority,  the  agent  of  the  plaintiff  in  error,  on  the 
fourth  of  July,  a  day  which  is  notoriously  hard  upon  livery 
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stock,  let  the  horse  to  two  young  men  whom  he  did  not 
know  and  without  inquiry  as  to  their  answering  the  re- 
quirements above  set  forth,  and  who  proved  to  be  not  care- 
ful or  proper  persons  to  intrust  with  such  an  animal  on  a 
hot  day  as  that  proved  to  be.  They  drove  the  horse  to  the 
place  designated,  let  him  stand  all  day  without  water,  and 
drove  back  to  the  city,  the  horse  being  in  such  condition 
as  to  excite  the  remark  of  strangers  that  he  was  being  over- 
driven ;  when  returned  to  the  stable  he  was  in  a  hot  fever- 
ish condition,  refused  his  food,  was  sick  the  next  morning, 
and  continued  so  for  about  four  days,  when  he  died.  Coun- 
sel argued  with  considerable  force  that  under  these  circum- 
stances there  was  no  presumption  that  the  horse  was  ovei> 
driven  and  died  from  that  cause.  While  there  is  probably 
no  legal  presumption  in  the  case,  yet  it  was  a  matter  pecu- 
liarly for  the  consideration  of  the  jury.  •  The  care  of,  dan- 
gers to,  and  everything  concerning  horses  are  matters  better 
understood  by  the  average  juryman  than  by  the  profess- 
ional expert. 

The  evidence  is  that  the  horse  died  in  the  possession  of 
of  the  plaintiflF  in  error.  If  he  wished  to,  it  was  quite  in 
his  power  to  liave  had  an  autopsy  of  the  animal  and  thus 
enabled  himself  to  prove  that  his  death  was  occasioned  by 
other  causes,  if  such  was  the  fact.  And  I  think  the  burthen 
of  doing  so  was  upon  him  rather  than  upon  the  defendant 
in  error,  and  I  think  the  jury  were  justified,  imder  the  evi- 
dence as  given  them,  in  coming  to  the  conclusion  that  it 
was  the  letting  of  the  horse,  in  violation  of  the  conditions 
made  by  the  defendant  in  error,  to  an  improper  person  and 
his  improper  treatment  by  such  person,  that  caused  his  loss; 
and  upon  the  whole  I  think  the  jury  reached  the  only  con- 
clusion open  to  them  under  the  circumstances. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 
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Charles  H.  Gould  and  Thomas  P.  Kennard,  ap-    li  tol 

PELLEES,  V.  NeRIAH   B.    KeNDALL  AND   ChARLES      JJ   |g| 

D.  Smith,  appellants.  "]?  «» 

_65_3eo 

1.  Contract  against  public  policy.  No  court  of  law  or  equity 
will  lend  its  assistance  in  any  way  towards  carrying  out  an  il- 
legal contract;  therefore  such  contract  cannot  be  enforced  by 
one  party  against  the  other,  either  directly,  by  asking  the  court 
to  carry  it  into  effect,  or  indirectly,  by  claiming  damages  or 
compensation  for  a  breach  of  it.  Sykcs  v,  Beadon^  11  Ch.  Div., 
170. 


2.    . .  A  contract  by  which  a.  &  K.,  who  were  the  holders  of 

a  license  to  trade  with  the  Indians  at  Fort  Peck  Indian  Agency, 
agreed  to  pay  to  K.  &  S.  the  one-half  of  the  net  profits  of  such 
trade,  for  the  consideration  of  the  said  K.  &  S.  purchasing  all 
goods  and  supplies  necessary  and  proper  for  said  trade  at  their 
own  account  and  credit,  and  immediately  resell  and  invoice  such 
goods  to  G-.  &  K.,  at  said  agency*  at  cost  price,  cost  of  transporta- 
tion and  insurance  added,  and  one  of  the  said  E.  &  S.  take 
entire  charge,  management,  and  control  of  said  business,  devot- 
ing his  entire  time  and  attention  thereto,  and  residing  at  Fort 
Peck,  is  illegal,  for  the  reason  that  it  contemplates  the  violation 
of  the  statute  as  well  as  the  public  policy  of  the  government  of 
the  United  States. 

Appeal  by  defendants  from  a  decree  of  the  district 
court  of  Lancaster  county,  Pound,  J,  presiding. 

The  action  was  brought  to  settle  An  alleged  partnership' 
claimed  to  exist  under  the  contract  alluded  to  in  the  opin- 
ion.    This  contract  was  as  follows : 

'*  Memoranda  of  agreement,  executed  in  duplicate,  made 
and  entered  into  this  fifth  day  of  June,  A.D.  1879,  by  and 
between  Charles  H.  Gould  and  Thomas  P.  Kennard,  of 
Lincoln,  JTebraska,  parties  of  the  first  part,  and  Kendall 
&  Smith,  a  firm  composed  of  N.  B.  Kendall  and  Charles 
D.  Smith,  doing  business  at  Lincoln,  Nebraska,  party  of 
the  second  part,  witnesseth,  that 


^ 
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"  Whereas,  The  said  Charies  H.  Gould  and  Thomas  R 
Kennard  have  been  appointed  by  the  general  government  as 
Indian  traders  at  Fort  Peck  Indian  Agency  in  Montana 
territory,  and  have  organized  the  firm  of  Gould  &  Ken- 
nard to  carry  on  the  business  of  traders  at  said  agency ; 
and,  Whereas,  the  said  Kendall  &  Smith  are  desirous  of 
obtaining  an  interest  in  the  business  and  profits  of  said 
agency  trade;  it  is  therefore  agreed' by  and  between  the 
said  Gould  &  Kennard,  of  the  first  part,  and  the  said  Ken- 
dall &  Smith,  of  the  second  part,  that  the  said  Grould  & 
Kennard  shall  pay  to  the  said  Kendall  &  Smith  one-third 
part  of  the  net  profits  of  the  business  at  said  agency  for  the 
entire  time  the  said  Gould  &  Kennard  shall  hold  a  license 
from  the  general  government,  unless  this  contract  should 
sooner  be  revoked  and  annulled  by  the  unanimous  agree- 
ment of  the  individual  parties  thereto,  said  payment  of  the 
one-third  part  of  the  net  profits  to  be  made  as  hereinafter 
stated.  In  consideration  whereof  the  said  Kendall  &  Smith 
do  agree  as  follows,  to- wit :  That  they  will,  so  soon  as  di- 
rected thereto  by  the  said  Gould  &  Kennard,  or  as  soon  there- 
after as  may  be,  purchase  at  their  own  expense,  in  their  own 
name  or  names,  and  on  their  own  account  and  credit,  all 
the  stock  of  goods,  of  quality,  quantity,  and  variety  suf- 
ficient to  proi)erly  stock  the  agency  store  of  the  s^d  Gould 
&  Kennard  at  Fort  Peck  Indian  Agency,  and  to  make, 
such  other  like  purchases  from  time  to  time  as  may  be  nec- 
'essary  to  pro|)erly  keep  up  said  stock.  All  of  which  said 
goods  so  purchased  from  J  time  to  time  as  required  shall 
when  so  purchased,  be  immediately  consigned,  resold,  and 
invoiced  to  the  said  Gould  &  Kennard,  at  the  said  agency, 
at  the  same  price  at  which  they  were  purchased,  the  neo- 
essary  exi)ense  of  transportation,  insurance,  and  traveling 
expense  incident  to  said  purchase  only  to  be  added.  The 
said  Charles  D.  Smith  will  take  entire  management  and 
control  of  said  business,  and  of  the  buying  and  selling,  de- 
voting his  entire  time  and  attention  thereto,  and  residing 
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at  Fort  Peck;  he  shall  keep  the  books  of  accounts,  or 
cause  them  to  be  properly  kept,  and  said  books  shall  al- 
ways be  subject  to  inspection  by  the  parties  hereto.  He 
shall  employ  the  necessary  clerks  for  the  proper  conduct 
of  said  business,  except  that  the  .said  Gould  &  Kennard 
reserve  the  right  to  appoint  two  of  said  clerks,  subject  to 
approval  by  the  said  Smith ;  he  shall  pay  all  the  exi)ense 
of  whatsoever  nature  of  said  business  out  of  the  proceeds  of 
said  business,  and  shall,  out  of  said  stock  of  goods,  or  the 
proceeds  thereof,  pay  the  said  Kendall  &  Smith  for  their 
puix)hases,  on  account  of  the  said  Gould  &  Kennard,  and 
shall  render  a  semi-annual  exhibit  or  statement  of  said 
business,  showing  the  amount  of  stock  on  hand,  the  liabil- 
ities on  account  of  stock,  and  the  net  cash  profits  as  near  as 
may  be,  and  the  said  Kendall  &  Smith  shall  then  have  a 
right  to  demand  and  receive  from  said  Gould  &  Kennard 
seventy-five  per  cent  of  one-third  part  of  the  said  net  cash 
profits,  the  remaining  twenty-five  per  cent  of  said  net  cash 
profits  to  be  paid  the  said  Kendall  &  Smith  at  the  expira- 
tion of  the  license  of  said  Gould  &  Kennard,  or  on  the  an- 
nul! ing  and  revocation  of  this  agreement  as  hereinbefore 
provided.  It  is  further  agreed  and  understood  between 
the  parties  hereto,  that  the  said  Grould  &  Kennard  shall  be 
privil^ed  to  withdraw  seventy-five  per  cent  of  two-thirds 
of  the  net  cash  profits  at  the  same  time  the  said  Kendall 
&  Smith  are  paid  as  above  provided."  (Signed  by  the 
parties.) 

Modified  as  follows ! 

"  This  contract  is  hereby  amended  and  modified  to  read 
as  follows,  to-wit :  And  the  said  Gould  &  Kennard  shall 
pay  to  the  said  Kendall  &  Smith,  at  the  times,  and  in  the 
manner  hereinbefore  stated,  an  equal  one-half  part  of  the  net 
profits  of  the  business,  and  everything  herein  inconsistent 
with  this  modification  is  this  day  abrogated."  (Signed  by 
the  parties.) 
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Mason  &  Whedon^  for  appellants,  cited :  Ecu^t  Jersey 
V.  Wright,  5  Stew.  Eq.,  253.  Railway  v.  Hoboken,  1 
Vrooiu,  75.  CaldweU  v.  jPufton,. 31  Penn.  State,  477. 
Holt  V.  Green,  73  Id.,  198.  Coppel  v.  Hall,  7  Wall., 
558.  Watson  v.  Murray,  23  N.  J.  Eq.,257.  Todd  v, 
H^ff^rty,  30.  Id.,  254.  Snell  v.  Dtoighi,  120  Mass.,  9. 
Thompson  ».  Thompson,  7  Yea,,  470.  McBlair  v.  Gibbes, 
17  How,  237. 

J.  R,  Webster^  for  appellees,  cited  :  Brooks  v,  Martin 
2  Wall.,  70.  McBlair  Gibbs,  17  How.,  232.  Arm^ 
strong  v.  Toler,  11  Wheaton,  258.  Planter* s  B'k  v.  Union 
B%  16  Wall.,  483.  Kinsman  v.  Parkhurst,  18  How., 
289.  Tennant  v.  Elliot,  1  B.  &  P.,  3.  Farmer  v.  Rus- 
sell, 1  B.&  P.,  296.     Thompson  v.  Thompson,  7  Ves.,  470 

Cobb,  Ch.  J. 

I  think  this  case  might  be  designated  a  salt  in  equity  for 
an  accounting  and  damages,  or  it  might  be  called  an  action 
o  account  at  common  law  In  either  view  the  action  is 
brought  directly  on  the  written  contract  set  out  and  de- 
scribed in  tht  petition,  and  for  its  breach.  I  do  not  think 
that  the  contract  can  be  held  to  have  ci^t«»d  a  partnership 
between  the  parties,  even  as  between  themselves  The  ob- 
ject in  construing  a  contract  is  to  ascertain  the  intent  of 
the  parties  when  they  executed  it.  The  law  will,  wh«i 
necessary,  give  a  name  to  'the  relationship  established  be- 
tween contracting  parties,  according  to  the  intent  of  the 
parties,  as  expressed  in  the  words  of  the  contract,  and,  in 
cases  of  doubtful-  meaning,  the  relations  of  the  several 
parties  towards  each  other  and  towards  the  subject  matter 
of  the  contract,  as  well  as  their  contemporaneous  acts  and 
dealings,  will  all  be  considered. 

Now  let  us  look  at  the  language  of  this  contract.  The 
words  partner  or  partnership  are  neither  used  in  it  through- 


JANUARY  TERM,  1884.  56S; 

Gould  &  Kennard  v.  Kendall  &  Smith. 

out,  but  seem  to  have  been  studiously  avoided.  The  plain- 
tiffs having  procured  a  valuable  license  to  trade  with  the 
Indians,  and  purposing  to  make  that  available  to  the  ben- 
efit of  all  parties,  it  would  seem  that  if  a  partnership  waa 
contemplated  the  defendants  would  have  been  required  to 
contribute  something  to  a  common  fund.  But  nothing  of 
the  kind  is  required  of  them.  True,  they  agree  to  pur- 
chase a  stock  of  goods  and  to  replenish  it  from  time  to 
time  in  their  own  name  or  names,  and  on  their  own  ac- 
count and  credit — and  what  shall  they  do  with  such  goods, 
put  them  into  the  partnership  or  common  stock  of  all  the 
parties?  By  no  means — but  said  goods  "shall  when  so 
purchased  be  immediately  consigned,  resold,  and  invoiced 
to  the  said  Gould  &  Kennard,  at  said  agency,"  etc.  "The 
said  Charles  D.  Smith  will  take  entire  management  and 
control  of  said  business,  and  of  buying  and  selling,  de- 
voting his  entire  time  and  attention  thereto,  and  residing 
at  Fort  Peck,"  etc.  Now  then,  what  do  the  plaintiffs 
agree  to  do  on  their  part?  Nothing.  True,  at  the  com- 
mencement of  the  agreement,  they  agree  to  pay  to  the  de- 
fendants one-third  part  of  the  net  profits  of  the  business 
at  said  agency  for  the  entire  time  the  said  Grould  &  Ken- 
nard shall  hold  the  license  from  the  general  government, 
etc.  But  that  is  qualified,  by  what  follows,  to  mean  that 
the  defendants  were  to  keep  one-third  part  of  what  they 
could  make  clear,  using  their  own  money,  credit,  and 
labor.  This,  by  a  subsequent  amendment  to  the  contract, 
was  changed  to  the  one-half. 

We  have  seen  above  what  the  defendants  agreed  to  do. 
Now  then,  what  did  they  do,  or  fail  to  do?  The  petition 
informs  us  that  "about  the  8th  day  of  August,  1879,  the 
said  defendants  did  stock  said  tradership  store,  to  the 
amount  and  value  of  which  stock  furnished  these  plaintifi^ 
are  unable  to  state."  From  this  point  forward,  the  peti- 
tion charges  a  series  of  violations  of  the  contract,  and  al- 
leges nothing  thereafter  done  in  pursuance  of  its  terms; 
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all  that  is  done  is  charged  -to  be  to  the  damage  of  the 
plaintiflfe.  Nothing  is  alleged  to  have  been  done  for  thar 
benefit.  It  is  allied  that  Mr.  Gould,  one  of  the  "plain- 
titky  personally  attended  at  the  place  of  business  of  said 
tradership  or  store,  and  desired  and  requested  to  give  his 
time  and  personal  attention  to  the  proper  and  lawful  con- 
duct of  said  business;  but  said  Smith  th^n  usurped  to 
himself  and  the  other  defendant  the  sole  and  entire  man- 
agement of  said  business,  and  wholly  excluded  said  Gould 
and  both  of  these  plaintiffs  from  any  part  in  the  conduct 
'of  said  premises.'^  It  was  evidently  the  intention  of  the 
parties  in  drawing  up  the  contract  that  while  the  defend- 
ants, or  Charles  D.  Smith,  should  be  personally  present  in 
the  Indian  country,  yet  that  he  should,  while  there,  in  a 
kind  of  vicarious  sense  sometimes  be  Gould  &  Kennard. 
That  he  should  buy  goods  from  wholesale  dealers  as  Ken- 
dall &  Smith,  as  Kendall  &  Smith  sell  them  to  Gould  & 
Kennard,  and  as  Qonld  &  Kennard  retail  them  out  to  the 
Indians.  This  is  what  he  agreed  to  do,  but  it  is  that 
which  according  to  the  petition  he  refused  to  do,  and  did 
not  do. 

If  the  plaintiffs  had  placed  money  or  goods  in  the  hands 
of  Kendall  &  Smith,  or  of  Charles  D.  Smith,  I  agree  that 
he  could  not  hold  on  to  it  and  at  the  iSSxne  time  claim  in  a 
court  of  equity  that  he  used  it  for  his  own  use  and  benefit 
and  not  for  theirs.  They  had,  in  a  manner,  placed  their 
license  in  his  hands,  but  in  law  that  gave  him  no  right; 
and  whatever  advantage  he  may  in  fact  have  derived  from 
such  license  cannot  be  considered,  or  an  account  taken  of, 
in  a  court  either  of  law  or  equity.  The  defendants  then 
not  having  received  either  money  or  other  valuable  thing 
from  the  plaintiffs  of  which  the  law  will  take  account,  they 
are  accountable  to  them,  if  at  all,  solely  by  virtue  of  the 
contract. 

Many  years  ago  the  government  of  the  United  States 
adopted  the  policy  of  prohibiting  trade  and  intercourse 
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between  the  people  and  the  Indian  tribes,  allowing  only 
such  persons  to  reside  among  and  trade  with  the  Indians 
as  should  be  licensed  as  traders  by  the  proper  officers  of 
the  government,  together  with  such  clerks  and  emi)loyes 
as  should  be  'approved  and  specially  designated  by  the 
officer  granting  such  license.  See  §§  2129,  2130,  and 
2133,  p.  372,  Rev.  Stat.  U.  S.  These  licenses,  on  account 
of  the  special  privileges  thereby  granted,  have  usually 
been  valued  quite  highly  by  traders  and  capitalists  on  the 
frontier.  The  plaintifis  had  obtained  such  a  license,  and 
it  must  be  £q)parent  to  the  reader  of  the  contract  entered 
into  between  them  and  the  defendants  that  the  sole  object 
of  such  contract  was  to  put  the  said  defendants  in  their 
places  as  Indian  traders,  and  make  the  use  of  their  fran- 
chise alone  balance  the  combined  labor  and  capital  of  the 
defendants  in  the  usufruct  of  the  Indian  trade;  and  the 
object  of  the  defendants,  on  their  part,  was  to  make  their 
capital  and  labor,  through  the  borrowed  and  talisman  ic 
power  of  the  plaintiffs^  license,  yield  them  a  share  of  the 
same  lucrative  trade,  without  submitting  themselves  to  the 
approval  of  the  officers  of  the  Indian  Bureau.  I  see  no 
moral  turpitude  in  all  of  this  on  the  part  of  either  the 
plaintifife  or  defendants,  but  it  involves,  on  the  part  of  both 
parties,  an  attempt  to  violate  the  statute  as  well  as  the 
policy  of  the  government  by  introducing  into  the  Indian 
country  and  trade,  under  color  of  the  plaintiffs'  license,  the 
defendants,  whose  character,  as  persons  fit  to  be  in  the  In- 
dian country,  had  not  been  approved  by  the  proper  officers 
of  the  government.  It  need  scarcely  be  said  that  a  con- 
tract for  such  purpose  will  not  oe  enforced  by  a  court  either 
of  law  or  equity. 

The  case  of  Brooks  v.  Martin^  2  Wall.,  70,  cited  by 
counsel  on  either  side,  did  not  depend,  nor  was  it  founded 
mainly  on  contract.  The  equity  which  carried  that  case 
depended  on  the  fact  that  Martin  had  placed  a  large  sum 
of  money  into  the  hands  of  a  partnerehip  consisting  of 
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himself^  Brooks^  and  one  Field,  formed  for  the  purpose  of 
dealing  in  soldiers^  land  warrants,  "that  may  have  been  or 
may  be  issued  under  the  law  of  Congress,"  etc.  Martin, 
who  was  a  banker,  gave  no  personal  attention  to  this  busi- 
ness, which  was  carried  on  chiefly  by  Brooks.  The  pur- 
chase of,  or  dealing  in,  soldiers'  bounty  land  warrants  al- 
ready issued  was  lawful,  and  the  assignment  of  such  war- 
rants binding  on  the  soldier;  but  the  assignment  of  the 
title  or  claim  to  such  warrants  made  before  their  issue  was 
declare  by  statute  to  be  "null  and  void  to  all  intents  and 
purposes  whatsoever."  No  doubt,  as  claimed  by  Brooks 
in  his  answer,  the  purchases  made  by  the  partnership  con- 
sisted mainly  of  the  claims  of  soldiers  before  the  issue  of 
the  warrants.  These  claims^  although  their  assignment 
was  void  in  law,  were  never  disputed  by  the  assignors,  and 
were  made  available  to  the  partnership  the  same  as  though 
the  warrants  had  been  regularly  assigned  after  their  issue. 
These  claims  were  converted  into  lands,  mortgages,  and 
money,  which,  though  under  the  direct  control  of  Brooks 
and  Field,  yet  were  held  and  acknowledged  as  the  prop- 
erty of  the  partnership  of  which  Martin  was  a  member, 
and  the  capital  of  which  he  alone  had  supplied.  Thus 
matters  stood  when  Brooks,  by  means  of  false  and  fraudu- 
lent representations  and  means,  induced  Martin  to  sell  to 
him  his  interest  in  the  partnership  property  very  &r  be- 
low its  value.  The  main  object  of  the  suit  was  to  set 
aside  this  sale.  An  accounting  to  Martin  for  his  share  of 
the  partnership  property  would  follow  as  a  matter  of  course. 
The  bill  need  not,  nor  did  it  in  fact,  set  up  or  count  upon 
the  contract  of  partnership  or  its  terms.  If  it  had,  sudi 
contract  did  not  necessarily  involve  the  violation  of  the 
statute.  A  large  and  lucrative  business  could  have  been 
done  at  that  time  and  place  by  the  use  of  the  amount  of 
capital  furnished  the  said  partnership  by  Martin,  in  the 
purchase  of  land  warrants  already  issued.  But  the  coiut 
decided  the  case  in  favor  of  Martin,  chiefly  on  the  ground 
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of  partnership,  and  that  the  property  of  the  partnership 
was  the  product  of  the  money  furnished  by  Martin.  So 
far  as  the  case  follows  Sharp  v,  Taylor,  2  Phillips  Ch., 
801,  the  leading  case  cited  by  the  court,  that  which  it 
does  decide  can  scarcely  be  considered  as  authority,  the 
case  of  Sharp  v.  Taylor  having  been  severely  criticised  if 
not  overruled  by  the  same  court  or  its  successor  in  the  case 
of  Sykes  v.  Beadon,  11  Ch.  Div.,  170.  I  quote  a  part  of 
the  syllabus  of  the  latter  case:  "No  court  of  law  or 
equity  will  lend  its  assistance  in  any  way  towards  carrying 
out  an  illegal  contract;  therefore  such  a  contract  cannot  be 
enforced  by  one  party  to  it  against  the  other,  either  directly . 
by  asking  the  court  to  carry  it  into  efiFect,  or  indirectly  by 
claiming  damages  or  compensation  for  a  breach  of  it,  though 
there  may  be  some  cases  in  which  a  party  to  such  a  con- 
tract may  recover  from  a  third  person  money  paid  over  to 
that  person  in  pursuance  of  the  contract." 

Ch.  J.  Marshall,  in  the  case  of  Armati^ong  v.  Toler,  11 
Wheat,  268,  stated  the  law  with  great  clearness  and  per- 
spicuity in  the  following  language:  "Questions  upon  il- 
legal contracts  have  arisen  very  often,  both  in  England 
and  in  this  country,  and  no  principle  is  better  settled  than 
that  no  action  can  be  maintained  on  a  contract,  the  consid- 
eration of  which  is  either  wicked  in  itself  or  prohibited  by 
law." 

We  have  seen  above,  to  my  own  satisfaction  at  least 
that  the  plaintiffs  and  defendants  in  the  case  at  bar  cannot 
be  considered  as  partners  for  the  want  of  an  intention  on 
their  part  to  establish  that  relationship,  as  expressed  by  the 
language  of  the  contract,  as  well  as  the  lack  of  mutuality 
of  its  terms.  *  It  cannot  be  claimed  that  the  plaintiffs  are 
entitled  to  this  remedy  for  the  purpose  of  following  their 
money  or  property  in  the  hands  of  the  defendants  and 
claiming  a  share  of  its  product  or  earnings,  for  they  have 
placed  neither  money,  property,  or  services  there.  They 
have  given  to  the  defendants,  so  far  as  they  could,  the 
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eegis  of  their  license,  for  which  the  defendants  promised^ 
them  a  certain  share  of  the  net  proiSts  of  their  business; 
but  as  we  have  seen^  the  consideration  being  illegal,  that 
promise  cannot  be  enforced. 

It  may  be  claimed  that  the  defendants  having  done 
business  in  the  name  of  the  plaintiffs,  are  estopped  to  deny 
the  interest  of  the  plaintiffs  in  that  business.  That  would 
probably  be  so  could  the  plaintiff's  case  ever  reach  the 
r{)oint  at  which  the  defendants  are  required  to  develop 
their  defense,  but  the  difficulty  is  in  the  inherent  weakness 
of  the  plaintiff's  case.  They  cannot  reach  the  enemies' 
works  except  through  the  contract,  which,  by  reason  of  its 
illegality,  is  "no  thoroughfare"  for  them.  The  judgment 
of  the  district  court  is  reversed,  and  the  cause  dismissed. 

Eeversed  and  dismissed. 

The  other  judges  concur. 


Philip  A.  Meese,  bt  al.,  PLAiNnrra  in  errob,  v. 
The  State  op  Nebraska,  defendant  in  error. 

Unlawful  Assembly.  The  owner  of  a  dwelling  has  no  author- 
ity by  force  and  violence  to  enter  the  same  and  remove  the  for- 
nitnre  or  disturb  the  party  lawftilly  in  possession  thereof,  and  if 
he  do  so  with  other  persons,  being  three  or  more  in  all,  they  may 
be  convicted  of  unlawful  assembly. 

Error  to  the  district  court  for  Saunders  oounfy..    Tried 
below  before  George  W.  Post,  J. 

M.  H.  Sessions,  for  plaintiffs  in  error. 

Isaac  Powers^  Jr.,  Attorney  General,  for  the  State. 

Maxwell,  J. 

In  October,  1882,  the  dibtrict  attorney  filed  a  complaint 
iu  the  district  court  of  Saunders  county,  charging  that  Da- 
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vid  MeesCj  Phillip  Meese,  William  Owen  and  Seth  Bow- 
ers "did  uuhuv^ully,  riotously, and  routously  assemble  to- 
gether then  and  there,  with  the  unlawful  intent  then  and 
there  to  do  c^itain  unlawful  acts  with  force  and  violence, 
Bgaiost  the  person  and  property  of  her,  the  said  Annetta 
Meese,  to-wit ;  with  the  intent  then  and  there  unlawfully, 
violently,  and  in  a  menacing  manner  to  assault  her  the 
^id  Annetta  Meese,  and  with  the  intent  then  and  there  un- 
lawfully to  bretik  and  enter  the  dwelling  house  of  her  the 
said  Aiiuetta  Meese,  in  which  she,  the  said  Annetta  Meese, 
then  and  there  dwelt  and  resided,  and  with  the  intent  then 
and  there  unlawfully  to  take,  remove,  and  disturb  the 
lionscbold  gootls  and  eflects  of  her  the  said  Annetta  Meese, 
against  the  neace  and  dignity  of  *he  state/' 

On  the  trial  of  the  cause  the  jury  returned  a  verdict 
finding  the  defendants  guilty  as  charged  in  the  complaint. 
A  motion  for  a  new  trial  having  been  overruled,  the  court 
imposed  a  fine  of  fifteen  dollars  each  on  David  and  Philip 
Meese,  and  a  fine  of  five  dollars  each  on  Bowers  and 
Owen,  together  with  the  costs  of  the  action.  A  large 
uuml>er  of  errors  were  assigned  in  the  motion  for  a  new 
trial  J  and  are  now  assigned  in  the  petition  in  error,  but  do 
not  seem  to  be  relied  upon,  as  the  principal  objection  urged 
in  the  brief  is  that  the  testimony  does  not  sustain  the  ver- 
dict. 

It  api>ears  from  the  testimony  that  Annetta  Meese,  at  the 
timet  he  offense  is  alleged  to  have  been  committed,  was 
lawfully  occ■uI^ying  a  dwelling  house  upon  lands  claimed 
by  one  of  tlie  defendants  below.  There  is  some  contention 
as  to  the  owniTship  of  the  land,  it  being  at  the  time  a 
homestead  under  the  United  States  statutes,  and  in  dispute. 
But  we  attaci]  no  importance  to  the  question  of  title,  as 
whatever  the  ultimate  rights  of  the  parties  may  be,  all  the 
testimony  shows  that  for  the  time  being  at  least  she  was 
lawfully  in  possession  and  had  been  for  a  number  of  years. 
At  the  time  the  offense  is  alleged  to  have  been  committed. 
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the  testimony  shows  that  the  defendants  below  went  to  the 
residence  of  Mrs.  Meese  with  lumber  and  material  and  erec- 
ted a  shanty  adjoining  her  dwelling  and  stairs  to  an  upper 
room;  and  that  they  forcibly  entered  into  some  of  the  rooms 
through  a  window  and  removed  her  goods  from  the  same. 
All  this  was  done  in  a  violent  manner  and  in  clear  violation 
of  law.  Sec.  26  of  the  criminal  code  provides  that "  if  three 
or  more  i^ersons  shall  assemble  together  with  intent  to  do 
any  unlawful  act  with  force  and  violence,  against  the  per- 
son or  property  of  another,  or  do  any  unlawful  act  against 
the  peace,  or,  being  lawfully  assembled,  shall  agree  with 
each  other  to  do  any  unlawful  act  as  aforesaid,  and  shall 
make  any  movement  or  preparation  therefor,  the  persons 
so  offending  shall  be  fin€d  in  any  sum  not  exceeding  one 
hundred  dollars,  and  be  imprisoned  in  the  jail  of  the  county 
not  exceeding  three  months.'^ 

The  law  does  not  permit  even  the  owner  of  property  by 
force  and  violence  to  disturb  any  one  lawfully  in  posses- 
sion of  the  same.  And  if  he  with  other  persons  constitute 
ing  in  all  three  or  more,  assemble  together  for  the  purpose 
of  committing  an  unlawful  act  against  such  person  by  force 
and  violence,  as  by  forcibly  entering  the  dwelling  and  re* 
moving  the  furniture  and  disturbing  the  possession,  they  are 
clearly  guilty  of  a  violation  of  the  statute  above  quoted. 
The  law  has  provided  an  adequate  remedy  for  the  recovery 
of  the  possession  of  land  and  does  not  permit  force  and  vio- 
lence to  take  the  place  of  right  and  justice.  The  testimony 
shows  beyond  question  that  these  parties  are  guilty;  and 
there  is  no  material  error  in  the  proceedings.  The  judg- 
ment must  therefore  be  affirmed. 

JUDOHENT  AFFIRMED. 

OoBB,  Ch.  J.,  concurred. 

Reese,  J.,  did  not  sit  in  this  case  and  took  no  part  in 
the  decision. 
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Ephraim  Elshire,  plaintiff  in  error,  v.  Ida  B. 
Schuyler  et  al.,  defendants  in  error. 

1.  Liquors:  dabiaoes.    Where,  by  reason  of  intoxication,  a  hus- 

band is  rendered  incapable  of  providing  for  his  family,  the  wife 
may  recover  against  the  person  fnmishing  the  liquor  for  the  loss 
of  means  of  support  during  such  intoxication. 

2.  :  .  The  statute  in  effect  declares  the  act  of  produc- 
ing intoxication  a  wrong,  and  makes  every  one  who  has  contrib- 
uted to  it  by  furnishing  intoxicating  liquor,  a  wrong  doer  and 
liable. 


3.  :  :  EVIDENCE.  In  an  action  for  loss  of  means  of  sup- 
port, injury  to  the  wife's  health  caused  by  over  work  is  not  a 
proper  element  of  damage. 
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Error  to  the  district  court  for  Richardson  county. 
Tried  below  before  Davidson,  J. 

E.  W.  Thomas  and  C.  Gillespie,  for  plaintiff  in  error. 

laham  Reavis  and  A.  Schoenheit,  for  defendants  in  error. 

Maxwell;  J. 

This  action  was  brought  by  Mrs.  Ida  B.  Schuyler  for 
herself  and  children  to  recover  damages  of  the  defendant 
for  loss  of  means  of  support  from  May  1st,  1881,  to  April 
28th,  1882,  caused  by  the  sale  of  beer  by  Elshire  to  her 
husband.  Mrs.  Schuyler  in  her  petition  alleges  that  Elshire 
began  making  and  selling  beer  in  Rulo  about  May  1st, 
1881,  and  from  that  time  until  the  commencement  of  the 
action  (April  28, 1882)  had  continually  sold  beer  to  Samuel 
H.  Schuyler,  her  husband,  while  he  was  intoxicated,  and  in 
quantities  sufficient  to  produce  intoxication,  thereby  ren- 
dering him  incapable  of  earning  a  support  for  his  family. 
To  this  petition  Ebhire  answered  in  substance  that  he  had 
36 
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been  engaged  in  manufacturing  beer  in  Rulo  since  July, 
1881,  and  that  Samuel  H.  Schuyler  may  have  got  beer  in 
small  quantities  from  him,  but  that  he  had  not  sold  to  said 
Schuyler  while  intoxicated  nor  in  quantities  sufficient  to 
produce  intoxication.  On  the  trial  of  the  cause  a  verdict 
was  rendered  in  favor  of  Mrs.  Schuyler  for  $300. 
*  It  is  contended  on  behalf  of  Elshire  that  as  the  intoxi- 
cation of  Schuyler  did  not  cause  his  death  therefore  the 
action  cannot  be  maintained.  But  this  position  is  entirely 
untenable.  If  by  means  of  beer  or  other  intoxicating  drink, 
sold  by  Elshire  to  Schuyler,  he  has  been  rendered  incapable 
of  providing  for  his  family,  to  the  extent  of  the  loss  of 
means  of  support  thus  'occasioned,  the  wife  may  recover, 
whether  it  be  for  a  day,  month,  year,  or  longer  period. 

2.  The  answer  admits  selling  beer  to  Schuyler,  but  de- 
nies selling  the  same  to  him  when  intoxicated,  or  in  quan- 
tities sufficient  to  produce  intoxication.  Our  former  statute 
made  the  liability  of  the  person  selling  liquor  depend  upon 
these  conditions,  Roose  v.  PerkinSy  9  Neb.,  304 ;  but  the 
statute  of  1881  contains  no  such  qualiiScation.  It  in  effect 
declares  the  act  of  producing  intoxication  a  wrong,  and 
makes  every  one  who  has  contributed  to  it  by  furnishing 
intoxicating  liquors  a  wrongdoer  and  liable.  Kerkow  r. 
Bauer y  ante  p.  150.  If  injury  to  the  means  of  support  of 
the  wife  resulted  from  such  sale,  she  may  recover. 

3.  The  court  instructed  the  jury  that  "  any  injury  to  the 
health  of  the  plaintiff  occasioned  by  overwork,  or  excessive 
labor  beyond  her  physical  ability  to  perform,  made  neces- 
sary by  the  failure  of  her  husband  to  support  her  and  her 
children  on  account  of  the  continued  use  of  intoxicating 
liquors  of  any  kind,  whether  obtained  wholly  or  only  in 
part  from  the  defendant,  is  a  proper  element  of  damages  to 
be  considered  by  the  jury,"  etc.  This  was  clearly  erroneous. 
The  action  is  for  loss  of  means  of  support — not  for  wounded 
feelings  or  injured  health  caused  by  the  failure  to  provide; 
but  to  the  extent  of  the  loss  of  support  sustained  a  wife 
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may  recover.     For  the  error  in  giving  this  instruction  the 
judgment  must  be  reversed  and  a  new  trial  awarded.  ^ 

KeVEESED  ASV  RE30.NDED. 

The  other  judges  concur. 


18    B81| 


ShAPLEIOH  &  Co.,  PLAINTIFFS  IN  ERROR,  V.   C.   E. 
DUTCHER,  DEFENDANT  IN  ERROR. 

Verdict:  evidence.  About  the  1st  of  Dec,  1881,  one  D.  sent  a 
money  order  for  $3.00  to  S.  &  Co.,  of  St.  Lonis.  A  receipt  for 
$300  was  returned.  D  alleged  that  on  the  same  day  on  which  the 
money  order  was  sent  he  forwarded  toiS.  &  Co.  a  draft  for  $300 
which  he  had  received  in  the  spring  of  1880.  Held,  That  the  evi- 
dence fiuled  to  show  that  the  draft  in  question  was  sent. 

Error  to  the  district  court  for  Jefferson  county.  Tried 
below  before  Morris,  J. 

Harwood  &  Ames  and  W.  H,  Snell,  for  plaintiflEs  in  error, 

W.  0.  Hambel,  for  defendant  in  error. 

Maxwell,  J. 

The  plaintiff  brought  an  action  against  the  defendant  to 
recover  the  sum  of  $97.92  upon  an  account.  The  defend- 
ant in  his  answer  admitted  the  account  to  be  correct,  but 
set  up  a  set-off  of  $300.  On  the  trial  of  the  cause  the  jury 
found  a  verdict  for  $200  in  favor  of  the  defendant.  The 
principal  error  relied  upon  in  this  court  is  that  the  verdict 
is  unsupported  by  the  evidence.  The  date  of  the  first 
item  in  the  account  is  Dec.  22d,  1881,  and  of  the  last 
March  23, 1882.  It  appears  that  prior  to  the  date  of  this 
acccount^  the  defendant  had  dealt  to  a  very  limited  extent 
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with  the  plaintids;  that  early  in  Deoember,  1881,  he  sent 
the  following  letter  to  the  pkintifife: 

"Fairbury,  Nebr.,  Dec,  1881. 
'*A.  F.  Shapleidh  akt)  Cantwell  Co.,  St.  Louis,  Mo.: 
"Messrs.— Enclosed  please  find  P.  O.  order  of  |3.00, 
as  balance,  etc.,  on  my  accoont  of  Oct.  7th,  1881, 

"  And  oblige 

"C.  E.  DUTCHER.'' 

A  receipt  was  given  by  the  plaintiflfe  as  follows: 

"St.  Louis,  12-5-1881. 
"  Mr.  C.  E.  Dutcher,  Fairbury,  Neb. 

"  Dear  Sir — Your  favor  of  12,  enclosing  three  hundred 
dollars  is  received,  and  the  amount  placed  to  your  credit 
Thanking  you  for  the  same,  and  soliciting  your  further  • 
orders,  we  are 

"  Yours  Respectfully, 
"A.  F.  Shapleigh  and  Cantwell  Hardware  Co. 

"Per  Hendrick,  Cashier." 

The  defendants  claim  that  their  cashier  made  a  mistake 
in  stating  the  amount  received,  and  that  the  money  order 
for  $3.00  was  the  only  sum  sent  by  the  defendant.  The 
testimony  of  the  defendant  is  that  about  the  Ist  of  Dec, 
1881,  he  sent  the  defendants  a  draft  for  $300,  and  received 
the  above  receipt,  but  that  he  did  not  receive  a  receipt  for 
the  $3.00 ;  that  the  money  order  and  draft  were  sent  on 
the  same  day,  the  money  order  in  the  morning,  and  the 
draft  in  the  afternoon;  that  he  could  not  tell  on  what 
bank  the  draft  was  drawn,  nor  its  number,  or  date;  that 
he  received  it  from  his  brother  in  the  spring  of  1880 ;  that 
he  did  not  know  from  whom  his  brother  received  it,  and 
that  his  brother  was  now  dead,  etc. 

The  testimony  of  Hendricks,  the  cashier  of  the  plaintiff, 
was  taken,  in  which  he  denies  the  receipt  of  the  draft  men- 
tioned, and  states  that  the  only  sum  received  was  $3.00  in 
the  money  order  above  named.     The  testimony  of  Alfred 
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Lee,  the  secretary  and  treasurer  of  the  company,  was  also 
taken,  and  he  states  that  he  has  been  secretary  and  treas- 
urer of  the  firm  during  its  entire  existence,  and  had  a  gen- 
eral superintendence  of  all  correspondence  relating  to 
money  matters  or  to  the  books,  etc,  and  that  neither  the 
books  nor  correspondence  show^  the  receipt  from  the  de- 
fendant of  $800.'  And  the  defendant  fails  to  explain  why 
he  kept  this  draft  from  the  spring  of  1880  to  December, 
1881,  and  should  then  have  sent  it  to  a  firm  of  strangers, 
to  whom  he  did  not  owe  a  dollar,  without  any  directions  as 
to  what  was  to  be  done  with  the  proceeds.  A  clear  prepon- 
darance  of  the  testimony  shows  that  the  plaintiff^s  cashier 
made  a  mistake  in  the  receipt,  and  that  the  actual  amount 
received  was  but  $3.00.  The  verdict  is  not  sustained  by 
sufficient  evidence,  and  the  judgment  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 

The  other  judges  concur. 


Hiram  Williams,  plaintiff  in  error,  v.  Walter 
Bates,  defendant  in  error. 

Deceit:  fbomissostnotb:  sale:  coksidebation.  One B. hay- 
ing a  note  of  D.  in  his  posBession,  "which  he  had  paid  in  ftill  out  of 
funds  of  D.,  in  his  hands,  afterwards  sold  the  note  to  W.,  repre- 
senting it  to  be  a  valid  and  subsisting  obligation  against  D.,  and 
that  D.  resided  near  F.  in  this  state,  all  of  which  was  untrue. 
Sdd^  That  W.  could  reoover  the  consideration  paid  to  B.  for  the 
note. 

Error  to  the  district  court  for  Jefferson  county.    Tried 
below  before  Morris,  J. 

Boyle  &  Lindley,  for  plaintiff  in  error,  cited  :     Pasley 
v.  FreemaUy  2  Smithes  Leading  Gases,  55.     Upton  v.  Vail, 


666       SUPREME  COURT  OF  NEBRASKA, 

•Williams  V.Bates. 

6  John*.,  181.   3  Wait's  Actions  and  Defenses,  452.  .  IVU- 
son  V.  Foree,  6  Johns.,  110. 

W.  H.  Sndl,  for  defendant  in  error,  cited :  Ellis  v. 
Andrews,  56  N.  Y.,  83.     Oomth  v.  Brcmm,  30  Vt.,  707. 

Maxwell,  J. 

This  action  was  commenced  in  the  county  court  of  Jef- 
ferson county  to  recover  the  sum  of  $85.00  and  costs.  The 
defendant  demurred  to  the  bill  of  particulars,  the  demur- 
rer was  sustained  and  the  action  dismissed.  The  district 
court  affirmed  the  judgment  of  the  county  court. 

This  being  a  case  where  a  justice  of  the  peace  has  cog- 
nizance neither  the  statute  nor  the  practice  in  justice's  courts 
authorize  a  demurrer  to  a  bill  of  particulars.  This  objec- 
tion, however,  was  not  urged  in  the  brief  of  either  attorney 
and  will  not  be  interposed  by  the  court. 

It  is  alleged  in  the  bill  of  particulars  "  that  on  or  about 
the  18th  day  of  April,  1880,  the  defendant  purchased  of 
the  plaintiff  certain  real  estate,  and  in  part  payment  there- 
fore sold  to  the  plaintiff  a  promissory  note  for  $82,  given 
by  one  E.  W.  Davis  to  B.  S.  Barker  or  bearer;  that  the  de- 
fendant represented  that  said  note  was  good  and  valuable  and 
woith  its  face,  and  that  Davis,  the  maker  thereof,  resided 
near  Eairbury,  Nebraska,  and  the  defendant  "knew  of  no 
reason  why  the  ncjte  should  not  be  promptly  paid  when 
due  " ;  that  at  the  time  of  making  these  representations  the 
defendant  well  knew  that  said  note  had  been  paid  and  the 
security  released,  and  that  said  note  was  worthless  for  the 
reason  that  Davis,  the  maker  thereof,  had  fully  paid  the 
same  to  the  defendant.  There  is  also  an  all^ation  that 
the  defendant  had  assumed  the  payment  of  the  note,  and 
had  with  funds  received  from  Davis  paid  the  same  in  full. 
It  is  alleged  that  Davis  is  not  a  resident  of  the  state,  and 
that  said  note  has  not  been  paid  to  the  plaintiff. 
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In  Padey  v.  Freeman^  3  T.  R.,  51,  it  was  held  that  a 
false  affirmation  made  by  the  defendant  with  intent  to  de- 
fraud the  plaintiff,  whereby  the  plaintiff  receives  damage,  is 
the  ground  of  an  action  of  deceit.  This  case  was  cited  with 
approval  in  Upton  v.  Vail,  6  Johns.,  181,  where  it  is  said 
that  case  [Paslet/  v.  Freeman]  went  not  upon  any  new 
ground,  but  upon  the  application  of  a  principle  of  natural 
justice,  long  rec(^nized  in  the  law,  that  fraud  or  deceit, 
accompanied  with  damage,  is  a  good  cause  of  action.  See 
also  cases  cited  in  Smith's  L.  C.  (6th  ed.),  176-186.  The 
rule  is  well  settled  that  a  &lse  affirmation  as  to  existing  facts 
made  by  a  party  with  intent  to  defraud  another,  and  by 
which  he  is  defrauded  is  actionable.  Now  if  the  all^tions 
of  the  petition  are  true,  the  defendant  who  had  assumed  the 
payment  of  a  note,  and  had  paid  the  same  out  of  funds  of 
the  maker  in  his  hands,  sold  such  note  to  the  plaintiff,  at 
the  same  time  representing  that  it  was  a  valid  and  subsist- 
ing obligation  and  that  he  had  no  reason  to  doubt  that  it 
would  be  paid  when  due,  and  that  the  maker  was  a'  resi- 
dent of  this  state.  Whatever  the  rights  of  the  plaintiff 
may  be  as  against  the  maker  of  the  note,  which  we  need 
not  now  determine,  the  defendant  knew  that  his  represen- 
tations in  regard  to  the  note  and  by  which  the  plaintiff  was 
induced  to  purchase  the  same,  were  false,  and  that  the  note 
had  been  paid  in  full.  This  being  so  the  defendant  had 
no  right  to  sell  and  transfer  it  to  the  plaintiff,  and  as  the 
plaintiff  is  alleged  to  have  sustained  injury  thereby  he  may 
recover  against  the  defendant.  The  judgment  of  the  dis- 
trict court  and  also  of  the  county  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 

The  other  judges  concur. 
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The  State  op  Nebraska,  ex  rel.   Adxa  H.  Bowen, 
V.  Adams  County. 

Bonds  for  Steam  Qrist  Hill  Invalid.  There  is  no  statate  in 
this  state  authorizing  the  voting  of  aid  to  steam  grist  mills,  and 
bonds  voted  for  that  purpose  are  Id  valid. 

Maxwell,  J. 

This  is  ED  original  application  for  a  mandamus  to  com- 
pel the  county  commissioners  of  Adams  county  to  levy  a 
tax  to  pay  the  interest  on  a  certain  bond  for  the  sum  of 
$500,  issued  by  them  for  Juniata  precinct  in  Adams  county. 
It  appears  from  the  application  that  in  the  year  1872  the 
county  commissioners  of  Adams  county  submitted  to  the 
electors  of  Juniata  precinct  the  question  of  issuing  the  bonds 
of  the  precinct  to  the  amount  of  $6,000,  to  aid  in  the  con- 
struction of  a  public  steam  grist  mill.  The  proposition 
was  adopted,  the  bonds  issued,  the  mill  erected,  and,  so  far 
as  appears,  the  parties  operating  the  same  have  fully  com- 
plied with  the  terms  of  the  proposition.  The  only  question 
for  determination  therefore  is,  whether  a  steam  grist  mill 
is  a  work  of  internal  improvement  within  the  meaning  of 
the  statute. 

In  Trwoer  v,  Merrioh  County y\A  Neb.,  327,  it  was  held 
that  a  water  grist  mill  erected  for  public  use,  the  rates  of 
toll  to  be  determined  by  the  county  commissioners,  and 
bsing  subject  to  regulation  by  the  l^islature,  was  a  work 
of  internal  improvement  within  the  meaning  of  the  act  of 
1869,  and  that  bonds  voted  to  aid  in  its  construction  were 
valid.  The  decision  in  that  case  is  based  almost  entirely 
upon  the  statute  authorizing  the  condemnation  of  private 
property  for  the  purpose  of  erecting  dams  and  overflowing 
lands  in  order  to  obtain  power  to  propel  mills,  and  upon 
the  decisions  of  this  court  in  Nosaer  v.  Seeley,  10  Neb., 
460,  and  Seeley  v.  Bridges,  13  Id.,  647. 
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In  Traver  v.  Merrick  County,  it  is  said  (page  334): 
"There  is  a  clear  distinction  between  aiding  the  develop- 
ment of  the  water  power  of  the  state — a  power  which  is 
continuing  in  its  nature^  and  may  be  used  without  cost  or 
expense^  and  must  be  used  at  certain  points  on  a  stream 
where  a  dam  can  be  erected  and  power  obtained — and  a 
mill  propelled  by  steam  that  must  be  attended  with  a  con- 
tinuous cost  for  fuel,  and  may  at  any  time  be  removed  to 
another  locality/'  But  for  the  provisions  of  the  statute 
authorizing  the  exercise  of  the  power  of  eminent  domain  in 
behalf  of  water  mills,  and  thereby  placing  their  regulation 
under  l^islative  control,  they  would  not  be  held  to  be 
works  of  internal  improvement.  It  is  true  that  many  ben- 
efits flow  to  a  community  from  the  erection  of  a  steam  grist 
mill  in  their  midst.  But  the  same  may  be  said  of  any 
other  manufacturing  establishment.  It  is  not  every  work 
that  is  beneficial  to  the  public  that  is  a  work  of  internal 
improvement  within  the  meaning  of  the  statute.  The  writ 
mast  therefore  be  denied.     By  the  court, 

Writ  denied. 

John  H.  Ames  and  A.  H.  Bowen,  for  the  relator. 

O.  B.  Hewett,  for  the  respondent. 


Selden  N.  Merriam,  plaintiff  in  error,  v.  S.  H. 
Calhoun  and  J.  H.  Croxton,  defendants  in 

ERROR. 

Principal  and  Agent.  Where  an  agent  is  dothed  with  ample 
powers  to  buy  and  sell  real  estate,  iostitnte  and  defend  salts  in 
the  name  of  his  principal,  actual  notice  to  him  in  relation  to  the 
subject  matter  of  the  agency  is  actual  notice  to  the  principal, 
and  is  a  valid  defense  on  a  motion  to  set  aside  a  judgment  ren- 
dered by  default  canceling  a  tax  deed. 
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Error  to  the  district  court  for  Otoe  county.  Tried  he- 
low  before  Pound,  J. 

Watson  &  WodehousCj  for  plaintiff  in  error,  cited :  Kep- 
ley  V.  Ltoin,  14  Neb.,  300. 

8.  H.  Calhoun,  for  defendants  in  error,  cited:  Newlove 
V.  Woodward,  9  Neb.,  604. 

Maxwell,  J. 

In  January,  1882,  the  defendants  in  error  commenced 
an  action  against  the  plaintiff  in  error  in  the  district  court 
of  Otoe  county  to  redeem  certain  lands  claimed  by  them, 
which  had  been  sold  to  the  plaintiff  in  error  for  taxes  and 
a  tax  deed  obtained.  The  plaintiff  in  error  being  a  non- 
resident of  the  state  service  was  had  upon  him  by  publica- 
tion. At  the  April  term,  1883,  of  the  district  court  of  that 
county,  a  decree  was  rendered  by  default,  in  which  the 
court  finds  that  the  tax  deed  is  invalid  and  that  the  amount 
of  taxes  due,  with  interest  at  twelve  per  cent,  was  the  sum 
of  $552.40,  which  the  defendants  in  error  were  required  to 
pay  to  the  clerk  of  the  court,  and  thereupon  the  tax  deed 
was  set  aside.  In  July,  1883,  the  plaintiff  in  error  filed  an 
answer  to  the  petition  and  filed  a  motion  upon  proper  no- 
tice to  set  aside  the  default  and  be  let  in  to  defend.  The 
motion  was  overruled  by  the  court,  and  the  cause  is  brought 
to  this  court  by  petition  in  error. 

See.  82  of  the  code  provides  that  "a  party  against  whom 
a  judgment  or  order  has  been  rendered  without  other  ser- 
vice than  by  publication  in  a  newspaper,  may,  at  any  time 
within  five  years  after  the  date  of  the  judgment  or  order, 
have  the  same  opened  and  he  let  in  to  defend ;  before  the 
judgment  or  order  shall  be  opened,  the  applicant  shall  give 
notice  to  the  adverse  party  of  his  intention  to  make  such 
application,  and  shall  file  a  fuH  answer  to  the  {)etition,  )«y 
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all  coste^  if  the  court  require  them  to  be  paid,  and  make  it 
appear  to  the  satisfaction  of  the  court  by  affidavit  that, 
during  the  pendency  of  the  action  he  had  no  actual  notice 
thereof  in  time  to  appear  in  court  and  make  his  defense. 

*  *  *  The  adverse  party,  on  the  hearing  of  an  ap- 
plication to  open  a  judgment  or  order  as  provided  by  this 
section,-  shall  be  allowed  to  present  countei'  affidavits  to 
show  that  during  the  pendency  of  the  action  the  applicant 
had  notice  thereof  in  time  to  appear  in  court  and  make  his 
defense." 

The  record  contains  an  affidavit  of  the  defendant, 
wherein  he  states  that  he  had  no  actual  notice  of  the 
pendency  of  the  action.  To  show  that  the  defendant  had 
actual  notice  of  the  pendency  of  the  action,  the  plaintiffs 
introduced  in  evidences  power  of  attorney  from  Selden  N. 
Merriam  and  wife  to  W.  D.  Merriam,  by  which  he  is  con- 
stituted their  "true  and  lawful  attorney  for  us  and  in  our 
names,  places,  and  steads  to  bargain  and  sell  any  and  all 
real  estate  that  we  now  own  or  may  hereafter  own  in  the 
state  of  Nebraska,"  etc. 

They  also  introduced  affidavits  showing  that  W.  D. 
Merriam  was  a  son  of  Selden  N.  Merriam,  and  h&d  the  en- 
tire control  of  his  business  in  this  state;  that  W.  D.  Mer- 
riam had  actual  notice  of  the  pendency  of  the  action,  but 
said  he  would  not  make  any  appearance  therein  because  he 
''was  afraid  if  he  entered  an  appearance  in  said  suit  it 
would  preclude  him  from  getting  from  the  said  Otoe  county 
the  difference  between  the  twelve  per  centum  interest  that 
said  plaintiff  would  have  to  pay  therein  and  the  forty  per 
centum  which  he  claimed  the  3t{^tute  would  give  him  on 
the  sale  thereof." 

The  affidavits  in  the  record  show  beyond  question  that  - 
W.  D.  Merriam  had  full  and  ample  powers  in  the  prem- 
ises; that  for  years  before  that  time  he  had  employed  attor- 
neys in  cases  in  which  his  father  was  interested — that  in 
fact  he  had  conducted  his  father's  business  that  so  far  as 
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appears  principally  related  to  tax  titles  in  the  same  manner 
.  as  if  it  had  been  his  own.  This  being  so,  actual  notice  to 
him  was  actual  notice  to  the  defendant.  The  question  is 
not  whether  service  could  lawfully  be  made  on  the  agent, 
because  service  by  publication  was  made  on  the  proper 
party — the  defendant,  but  whether  the  defendant,  through 
his  agent  having  charge  and  control  of  his  real  property  in 
this  state,  had  actual  notice  of  the  pendency  of  the  action. 

This  is  proved  beyond  the  possibility  of  dispute.  Notice 
of  facts  to  an  agent  is  constructive  notice  thereof  to  the 
principal  himself,  where  it  arises  from  or  is  at  the  time 
connected  with  the  subject  matter  of  the  agency;  for  upon 
general  principles  of  public  policy  it  is  presumed  that  the 
agent  has  communicated  such  facts  to  the  principal;  and 
if  he  has  not,  still  the  principal  having  intrusted  the  agent 
with  the  particular  business,  the  other  party  has  a  right  to 
deem  his  acts  and  knowledge  obligatory  upon  the  principal. 
Story  on  Agency,  §  140.  Notice  to  the  agent  who  pur- 
chases lands  of  a  trust  attaching  thereto  will  charge  the 
principal  with  notice  of  such  trust.  So  of  an  incumbrance 
or  other  matter  affecting  the  title  to  the  same.  If  the  de- 
fendant should  purchase  land  while  an  action  was  pending 
which  might  affect  the  title  to  the  same,  and  the  agent 
making  the  purchase  had  notice  of  the  pendency  of  such 
action,  the  notice  of  the  agent  would  be  notice  to  the  prin- 
cipal, and  the  same  rule  will  apply  in  this  case.  There  is 
no  error  in  the  record,  and  the  judgment  must  be  affirmed. 

JUDGMEJST  AFFIRHED. 

The  other  judges  concur. 
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George  E.  Taylor  and  M.  I.  LeBlanc,  plaintiffs 

IN  ERROR^  V.  PaTSEY  RyAN,  DEFENDANT  IN  ERROR. 

1.  Trespass.     When  in  an  action  of  trespass  de  bonis  asportatis 

against  a  constable  and  one  who  was  plaintiff  in  an  attachment 
suit  wherein  the  property  of  the  plaintiff  in  the  case  at  bar,  who 
was  a  stranger  to  the  attachment  snit,  was  wrongfully  seized 
and  sold  by  the  said  constable  as  the  property  of  the  defendant 
in  said  attachment  suit,  the  said  constable  and  original  plaintiff 
answer  jointly  admitting  the  taking  but  denying  the  ownership 
of  the  plaintiff  at  bar  and  alleging  ownership  in  the  defendant 
in  the  attachment  suit,  the  said  original  plaintiff,  co-defendant 
at  bar,  will  be  held  to  have  adopted  the  taj^ing  by  the  constable, 
and  to  be  jointly  liable  with  him. 

2.  Impeaching  Witness*    A   witness  may  be  impeached  by 
.    bringing  other  witnesses  to  swear  that  his  reputation  for  truth 

is  bad.  In  this  mode  of  impeachment,  however,  it  is  not  com- 
petent to  show  what  two  or  three  persons  only  may  think  or  say 
concerning  him,  but  the  inquiry  should  be  confined  to  the  gen- 
eral estimation  in  which  he  is  held  by  his  neighbors  and  ac- 
quaintances.   MatJietcson  v.  Burr,  6  Neb.,  312. 

3.  Trial:  evidenge:  instruction.    On  the  case  set  out  at  length 

in  the  opinion,  Heldy  That  the  chattel  mortgage  and  note  therein 
referred  to  were  properly  admitted,  and  the  instruction  therein 
referred  to  properly  refused. 

Action  in  the  district  court  of  Richardson  county  by 
Byan  to  recover  damages  arising  from  the  sale  of  certain 
property,  of  which  he  claimed  to  be  the  owner,  by 
Taylor,  constable,  who  had  levied  on  and  held  it  as  the 
property  of  one  Postal,  by  virtue  of  an  order  of  attachment 
issued  in  a  cause  wherein  LeBlanc  was  plaintiff  and  Postal 
defendant.  On  the  trial  before  Davidson,  J.,  the  defend- 
ants asked  the  court  to  instruct  the  jury  that  if  the  chattel 
mortgage  referred  to  in  the  opinion  '^  was  not  accompanied 
by  an  immediate  delivery  of  the  property  mortgaged  and 
followed  by  an  actual  and  continued  change  of  possession 
thereof,  the  mortgage  would  be  presumed  to  be  fraudulent, 
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unless  it  was  made  to  appear  that  the  same  was  executed 
in  good  faith."  This  request  ^vas  refused.  Verdict  for 
plaintiff  and  cause  brought  up  on  petitioji  in  error. 

A.  Schoenheit  and  E,  W.  Thomas,  for  plaintifis  in  error, 
cited:  Cooley  on  Torts,  468.  Hyde  v.  Cooper,  26  Ver- 
mont, 552.  WaUia  v.  White,  15  N.  W.  R.,  767.  .  1  Green- 
leaf  Ev.,  §  461. 

John  Gagnon  and  C.  Gillespie,  for  defendant  in  error, 
cited:  Perrin  v.  Claflin,  11  Mo.,  13.  Lampsin  v.  Bran^ 
der,  11  N.  W.  R.,  95.  1  Greenleaf  Ev.,  §  461.  Math- 
ewson  V.  Burr,  6  Neb.,  312.  Starkie  on  Evidence,  210. 
Jackson  V.  OampheU,  5  Wend.,  572.  Sherman  v.  Crosby, 
11  Johns.,  70.  Derby  V.  Weyrich,  8  Neb.,  177.  Noble  v. 
Himeo,  12  Id.,  196.    Zankle  v.  Cunningham,  10  Neb.,  164. 

Cobb,  Ch.  J. 

The  sixth  and  seventh  grounds  of  error  a^  set  out  in  the 
petition  in  error  are  made  the  foundation  of  the  first  points 
in  their  brief,  and  we  will  consider  them  in  that  order. 

6.  Because  there  was  no  evidence  tending  to  connect  de- 
fendant LeBlanc  with  any  wrongfiil  act  that  may  have 
been  done  by  defendant  Taylor,  and  there  was  no  evidence 
tending  to  prove  that  LeBlanc  aided,  abetted,  or  advised 
the  constable  Taylor  to  seize  or  sell  'the  property  in  contro- 
versy. 

7.  Because  there  was  no  evidence  as  shown  by  the  bill 
of  exceptions  to  sustain  a  verdict  againjst  defendant  Le- 
Blanc, and  the  verdict  should  have  been  set  aside  as  to  him. 

The  plaintiff  in  his  petition  charges  that  the  defendant 
Taylor  was  at  the  time,  when,  etc.,  a  constable;  that  the 
defendant  LeBlanc  sued  out  an  order  of  attachment  in  a 
certain  action  in  tlie  county  court  of  Richardson  county, 
wherein  said  LeBlanc  was  plaintiff  and  one  Greorge  Postal 
was  defendant,  which  order  of  attachment  was  placed  in 
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the  hands  of  said  Taylor  as  constable,  and  that  by  virtue 
of  said  order  of  attachment  the  said  constable  levied  upon 
and  attached  the  property  of  the  plaintiff;  that  he  notified^ 
the  defendants  severally  that  the  said  property  was  his,  etc., 
and  demanded  that  the  same  be  released  from  said  attach, 
raent  and  returned  to  him, "  which  defendant  Taylor,  with 
the  advice  and  by  the  order  of  defendant  IjeBIanc,  refused  f 
that  on  or  about  the  30th  day  of  December,  1880,  the  de- 
fendant LeBIanc  applied  for  and  obtained  from  the  said 
county  court  an  order  for  the  sale  of  said  property  as  the 
property  of  said  George  Postal,  and  the  said  defendant  sold 
said  property  on  the  said  order  and  Appropriated  the  proceeds 
thereof.  The  answer  of  the  defendants  is  joint.  They  ad- 
mit the  taking  by  defendant  Taylor  t^nd  the  sale  of  the 
goods  by  him  under  the  order  of  sale  as  the  property  of 
Greorge  Postal,  and  allege  that  it  was  the  property  of  said 
Postal.  Upon  this  defense  they  went  to  trial,  and  the  jury 
found  in  favor  of  the  plaintiff.  The  evidence  in  •  the  case 
is  not  quite  as  satisfactory  as  might  be  desired.  But  are 
we  not  to  presume  that  the  evidence  on  the  part  of  the 
plaintiff  was  confined  to  the  ownership  of  the  property,  for 
the  reason  that  he  considered  that  to  be  the  only  material 
fact  put  in  issue  by  the  pleadings,  and  had  he  not  a  right 
to  so  consider? 

In  the  case  of  Perrin  v,  Claflin^  11  Mo.,  13,  the  court  held 
that  "  where  the  goods  of  one  are  seized  under  an  attach- 
ment against  another,  on  an  interpleader  filed  by  the  owner 
of  the  goods  so  taken,  if  the  plaintiff  in  the  attachment  de- 
fend the  interpleader,  it  will  be  evidence  of  his  assent  to 
the  seizure  by  the  officer,  and  such  subsequent  assent  will 
render  the  plaintiff  liable  in  trespass.^'  Under  our  prac- 
tice the  owner  of  the  property  wrongfully  taken  on  an  at- 
tachment against  another  could  not  recover  his  property  or 
the  value  of  it  by  means  of  an  interpleader,  but  is  obliged 
to  sue  in  replevin  or  trespass;  yet  the  principle  is  the  same, 
and   I   think  that  the  answer  of  LeBIanc  jointly  with 
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Taylor,  denying  property  in  the  plaintiflTand  alleging  prop- 
erty in  Postal,  is  equivalent  to  defending  an  interpleader 
under  the  Missouri  practice.  Tf  the  defendant  LeBlanc 
'did  not  take  the  property  or  authorize  or  ratify  its  taking 
by  the  officer  Taylor,  what  difference  does  it  make  to  him 
whether  it  was  the  property  of  the  plaintiff  or  not? 

In  the  case  of  Hyde  v.  Cooper,  26  Vt.,  552,  cited  by 
plaintiff  in  error,  the  court  in  the  opinion  by  C.  J.  Red- 
field  say :  "  As  a  general  rule,  perhaps,  where  the  mistake  is 
one  of  fact,  and  such  as  makes  the  officer  a  trespasser,  and 
the  party  knowing  all  the  facts  consents  to  take  the  avails 
of  a  sale,  or  where  he  counsels  the  very  act  which  creates 
the  liability  of  the  officer,  he  is  implicated  to  the  same  ex- 
tent as  the  offic3er.  But  where  the  party  does  not  direct  or 
control  the  course  of  the  officer,  but  requires  him  to  proceed 
at  his  peril,  and  the  officer  makes  a  mistake  of  law  in  judging 
of  his  official  duty,  whereby  he  becomes  a  trespasser  even 
by  relation,  the  party  is  not  affected  by  it,  even  when  he 
receives  the  money  which  is  the  result  of  such  irregu- 
larity, although  he  was  aware  of  the  course  pursued  by  the 
officer.  He  is  not  liable  unless  he  consents  to  the  officer's 
course,  or  subsequently  adopts  it,"  Now  the  mistake  or  ir- 
r^ularity  which  made  the  officer  a  trespasser  in  the  case  at 
bar,  was  the  seizing  and  selling  of  the  property  in  question. 
Does  not  the  party  adopt  "the  officer's  course"  when  he 
comes  into  court  and  joins  that  officer  in  an  answer  aver- 
ring the  same  to  be  the  property  of  the  defendant  in  the 
attachment  and  order  of  sale  sued  out  by  the  said  party 
and  for  his  use  and  benefit?     I  think  he  does. 

The  next  point  made  in  the  brief  is,  that  the  court  erred 
in  sustaining  the  motion  of  the  plaintiff  below  to  suppress 
certain  portions  of  the  deposition  of  a  certain  witness  by 
whom  it  was  sought  to  impeach  the  plaintiff. 

The  questions  and  answers  suppressed  are  as  follows: 

Int.  Do  you  know  what  his  reputation  is  in  the  com- 
munity where  you  know  him,  for  truth  and  veracity? 
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A.  It  is  a  little  bad  from  what  I  have  heard  men  say 
that  had  him  employed. 

Int.  Have  you-been  acquainted  with  his  general  repu- 
tation for  truth  and  veracity  during  that  time? 

A.     I  have. 

Int.     You  may  state  what  that  reputation  is. 

A.     It  is  not  very  good. 

Int.  You  may  state  what  his  general  character  has 
been  during  this  time,  if  you  know. 

A.  From  what  I  have  heard  I  should  not  think  it 
would  be  very  good. 

Int.  Give  us  a  reason  if  you  can  why  you  say  his  char- 
acter is  not  very  good. 

A.  Mr.  Henthom  run  the  Senate  saloon  last  winter. 
He  told  me  that  Pat  was  a  d^-d  thief;  Pat  had  been  in 
his  employ  in  the  saloon  during  the  winter.  After  he  quit 
Henthom,  Pat  ran  the  saloon  for  Slaughter.  After  he  had 
been  working  for  him  some  time,  Slaughter  told  him  he 
had  no  more  use  for  him.  He  paid  him  what  he  owed 
him,  and  Mr.  Slaughter  says:  Pat  you  stole  so  much 
money  from  me — witness  says  I  have  forgotten  the  amount 
— and  I  want  it.  I  want  you  to  give  it  back,  and  Pat 
handed  it  right  over  to  him. 

In  the  case  of  MaMhewson  v.  Burr^  6  Neb.,  312,  this 
court,  in  the  opinion  by  C.  J.  Lake,  say:  "In  this  mode 
of  impeachment  it  is  not  competent  to  show  what  two  or 
three  persons  say  concerning  the  witness,  but  the  inquiry 
must  be  confined  to  the  general  estimation  in  which  he  is 
held  by  his  neighbors  and  acquaintances.  Nothing  short 
of  this  will  answer."  Under  the  rule  thus  correctly  stated 
the  testimony  was  properly  suppressed.  I  will  add  that 
the  impeachment  of  witnesses  by  the  testimony  of  other 
witnesses  as  to  character  is  not  greatly  favored  in  the  law; 
and  if  a  pariy  pursuing  it  should  not  in  all  cases  be  held 
strictly  and  technically  to  the  rule  of  evidence  in  such 
cases,  he  should  be  held  to  the  spirit  of  it. 
37 


578       SUPREME  COURT  OF  NEBRASKA, 

Taylor  v.  Ryan. 


The  third  point  is,  that  the  court  erred  in  admitting  the 
chattel  mortgage  and  note  from  George  Postal  to  John 
Postal  in  evidence.  The  objection  made  to  the  reception 
of  the  mor^ge  in  evidence  was  in  the  following  words: 
^'  It  does  not  show  that  this  mortgage  is  valid  in  the  state 
of  Missouri,  or  that  it  was  a  lien  on  the  property ;  there  is 
no  sign  of  its  being  recorded ;  it  is  immaterial  and  ii-i-cle- 
vant." 

There  was  no  error  in  the  reception  of  this  morlgiige. 
The  deposition  of  Greorge  Postal  had  been  read  in  evidence, 
in  which  he  testified  as  follows: 

Q.  State  how  the  plaintiff  became  the  owner  of  said 
furniture.  (This  being  the  furniture  which  according  to 
all  the  testimony  had  been  traded  to  C.  C.  Davis  for  the 
horses,  harness,  and  saddle  involved  in  the  suit.) 

A.  I  sold  it  to  him.  There  was  a  mortgage  upon  it, 
and  I  owed  Patsey  for  labor  and  borrowal  money.  He 
released  the  mortgage  and  my  indebtedness  to  him  for  la- 
bor and  money  borroAved,  and  paid  the  difference  between 
said  indebtedness  and  the  value  of  the  furniture. 

The  plaintiff  himself  had  been  upon  the  stand,  and  had 
testified  that  the  horses,  etc.,  taken  on  the  execution,  be- 
longed to  him;,  that  he  traded  certain  goods  and  furniture, 
constituting  a  hotel  outfit  for  it,  to  Lum  Davis;  and  in  reply 
to  the  question.  What  did  you  pay  Postal  for  the  hotel  prop- 
erty? he  stated  the  facts  substantially  as  they  had  been 
stated  by  Postal  in  his  deposition.  He  had  already  stated 
that  at  the  time  he  traded  the  hotel  furniture  to  Davis  for 
the  horses,  etc.,  he  had  the  said  hotel  furniture  in  his  poi?- 
session — that  he  had  had  it  for  six  weeks  or  two  months; 
that  he  got  it  from  George  Postal.  All  of  the  evidence  in 
the  case  on  either  side  is  agreed  that  the  horses,  etc.,  had 
originally  belonged  to  C.  C.  Davis,  of  Rulo,  and  that  he 
had  traded  them  for  the  said  hotel  furniture,  and  that  the 
said  trade  was  in  point  of  fact  made  by  Davis  with  the 
plaintiff;  but  the  contention  on  the  part  of  defendants  was 
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that  in  making  said  trade  the  plaintiff  was  in  reality  acting 
for  Postal.  Such  being  the  case,  I  think  that  the  mortgage 
was  material,  and  its  introduction  necessary  to  a  proper 
understanding  of  the  case  by  the  jury.  The  mortgaged 
property  being  in  the  actual  and  exclusive  possession  of  the 
plaintiff  at  the  time  of  the  trade  to  Davis,  it  was  unneces- 
sary to  prove  the  bona  fides  of  the  mortgage.  Otherwise . 
it  must  have  been  held  to  be  void  until  proof  of  its  bona 
fides  had  been  made.  Accordingly  I  conclude  that  there 
was  no  error  in  the  refusal  of  the  court  to  instruct  the  jury 
as  requested  by  the  defendants  in  regard  to  the  admission 
in  evidence  of  the  said  chattel  mortgage  and  note  from  G. 
W.  Postal  to  John  Postal,  and  transferred  by  the  latter  to 
the  plaintiff. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 


John  Zahradnicek,  appellee,  v.  W.  L.  Selby, 
appellant. 

Taxes :  notice  of  sale.  Where  taxes  levied  upon  lands  in 
1879  are  delinquent,  a  notice  of  the  sale  of  the  same  for  the  taxes 
due  thereon  must  be  published  in  a  newspaper  as  required  by 
the  act  of  1877. 

.  :  :  PUBLICATION.  Such  notice  may  be  in  a  sup- 
plement if  the  circulation  of  the  same  is  as  extensive  as  that  of 
the  paper  itself. 

:    redemption:    notice.    Notice  of  the  time  when  the 
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redemption  of  lands  sold  at  tax  sale  will  expire  must  be  given 
at  least  three  months  prior  to  the  expiration  of  two  years  from 
the  dat  eof  sale  jto  entitle  the  party  to  a  tax  deed. 
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Appeal  from  the  district  court  of  Colfax  county.  Tried 
below  before  Post,  J. 

Vermilion  &  Vermilion^  for  appellant. 

E.  T.  Hodadon,  for  appellee. 

Maxwell,  J. 

Taxes  were  legally  levied  upon  certain  real  estate  of  the 
plaintiff  in  Colfax  county,  in  July,  1879.  In  November, 
1880,  the  land  in  question  was  sold  for  said  taxes  to  one 
John  Doe,  who  assigned  his  certificate  of  purchase  to  the 
defendant.  On  the  eleventh  day  of  January,  1883,  a 
notice^  of  the  time  when  it  was  alleged  the  redemption 
would  expire  was  duly  given,  and  on  the  twelfth  day  of 
April,  1883,  the  defendant  obtained  a  tax  deed  for  said 
premises.  The  plaintiff  thereupon  brought  this  action  to 
set  the  deed  aside  and  to  redeem.  A  decree  was  rendered 
in  the  court  below  setting  aside  the  deed  and  permitting 
the  plaintiff  to  redeem  on  payment  of  the  taxes  due  and 
12  per  cent  interest  thereon.  The  defendant  appeals  to 
this  court. 

Two  questions  presented  by  the  record  are:  First,  Where 
taxes  were  levied  prior  to  the  time  the  revenue  law  of 
1879  took  effect,  is  it  necessary  to  advertise  the  lands  to  be 
sold  for  said  taxes  in  a  newspaper,  and  if  so  is  the  law  suf- 
ficiently complied  with  if  advertised  in  a  supplement  of 
such  paper?  Second y  Can  such  notice  be  giyen  so  as  to 
entitle  the  tax  purchaser  to  a  tax  deed  after  two  years  from 
the  date  of  purchase?  These  questions  will  be  considered 
in  their  order. 

In  Hamilton  County  v.  Bailey y  12  Neb.,  56,  it  was  held 
that  the  revenue  law  of  1879  does  not  repeal  the  act  ap- 
proved February  19th,  1877,  so  far  as  it  requires  a  notice 
of  the  sale  of  lands  and  lots  upon  which  taxes  levied  prior 
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to  September  Ist,  1879,  are  delinquent,  to  be  published  in 
a  newspaper.  The  question  was  carefully  examined  in  that 
case,  and  we  think  a  proper  construction  given  to  the  stat- 
ute. We  therefore  adhere  to  that  decision.  The  supplement 
in  this  case  is  shown  to  have  been  issued  as  a  part  of  the 
paper,  and  although  the  matter  contained  therein  related 
almost  entirely  to  lands  and  lots  advertised  for  delinquent 
taxes,  we  are  of  the  opinion  it  is  suificient. 

In  Blackwell  on  Tax  Titles,  page  243,  it  is  said :  "A  pub- 
lication in  extra  sheets  which  are  ciix^ulated  with  the  paper 
designated  by  law,  is  a  l^al  notice ;  but  when  it  appears 
that  the  extra  sheets  were  not  in  fact  sent  to  all  the  sub- 
scribers of  the  paper,  the  advertisement  will  be  regarded 
as  void.  Such  was  the  practice  in  Illinois  from  1823  to 
1830,  but  as  the  notices  were  all  illegal  in  other  respects, 
this  question  was  never  judicially  determined.  But  there 
seems  to  be  no  plausible  objection  to  a  publication  in  ex- 
tras, if  the  circulation  of  them  is  as  extensive  as  the  news- 
paper itself  in  which  the  notice  is  required  to  be  published, 
etc." 

The  testimony  shows  that  the  circulation  of  the  supple- 
ment was  as  extensive  as  that  of  the  paper  itself,  and  as  no 
objection  is  made  to  the  form  of  the  notice,  the  publication 
was  sufficient. 

Second,  Sec.  119  of  the  revenue  law  of  1879  provides 
that,  "  the  owner,  or  occupant  of  any  land  sold  for  taxes,  or 
any  person  having  a  lien  or  interest  thereon,  may  redeem 
the  same  at  any  time  vrithin  two  years  after  the  day  of  such 
sale  by  paying  the  county  treasurer  for  the  use  of  such  pur- 
chaser, his  heirs,  or  assigns,  the  sum  mentioned  in  his  cer- 
tificate, with  interest  thereon  at  the  rate  of  twenty  per  cent 
thereon  fix)m  the  date  of  purchase,  etc."  Sec.  123  pro- 
vides that,  "Such  purchaser,  or  assignees  shall  serve  or 
cause  to  be  served,  a  written,  or  printed,  or  partly  written 
and  partly  printed  notice  of  such  purchase  on  every  i)er8on 
in  actual  possession  or  occopancy  of  such  land  or  lot,  and 
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also  the  person  in  whose  name  the  same  was  taxed  or 
si)ecially  assessed,  if  upon  diligent  inquiry  he  can  be  found 
in  the  county  at  least  three  months  before  the  time  of  re- 
demption on  such  sale,  in  which  notice  he  shall  state  when 
he  j)urchased  the  land  or  lot,  in  whose  name  taxed  or 
specially  assessed,  and  when  the  time  of  redemption  will 
expire,  etc." 

It  will  be  seen  tliat  the  notice  is  to  be  given  at  least 
three  months  before  the  time  of  redemption  expires — that 
is,  at  least  three  months  before  the  expiration  of  two  years 
from  the  date  of  sale.  To  entitle  a  party  to  a  tax  deed,  all 
the  essential  requirements  of  the  statute  must  be  complied 
with,  and  if  any  are.  omitted  the  title  will  fail.  Gooley  on 
Taxation,  323-324.  As  the  statute  requires  the  notice  to 
be  given  at  least  three  months  before  the  time  for  redemp- 
tiom  expires  to  entitle  the  purchaser  to  a  deed,  there  was 
no  authority  to  give  such  notice  and  obtain  a  deed  after 
the  expiration  of  the  time  fixed  by  law  to  redeem.  The 
remedy  of  the  tax  purchaser  in  such  case  is  to  foreclose 
his  tax  lien.  The  deed  therefore  was  invalid,  and  was 
properly  set  aside.  The  sale,  however,  apd  all  the  pro- 
ceedings leading  up  to  it,  seem  to  have  been  in  proper  form, 
and  the  purchaser  is  entitled  to  twenty  per  cent  interest  up 
to  the  expiration  of  the  time  to  redeem,  and  ten  per  cent 
since  that  time.  The  decree  of  the  court  below  will  be 
modified  accordingly.  As  neither  party  is  free  from  fiiult 
the  costs  in  both  courts  will  be  equally  divided  between 
them. 

Judgment  accordingly. 

The  other  judges  concur. 
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City  &  Pacific  Railroad  Company,  defendant 
IN  error. 

1.  Praotice:    dismissal  op  action  by  the  couet.    After  the 

introdaction  of  the  testimonj  of  the  plaintiff  to  a  Jury  impan- 
eled to  tiy  the  cause,  the  court  has  no  authority  to  dismiss  a 
case  and  discharge  the  Jury  without  a  verdict  upon  the  merits. 

2.  :  .  If  the  evidence  so  introduced  tends  in  any  de- 
gree to  sustain  the  allegations  of  the  plaintiff's  petition,  the  ac- 
tion of  the  court  in  summarily  dismissing  the  action  will  be 
deemed  pr^udicial  to  the  plaintiff,  and  a  new  trial  will  be 
ordered. 

Error  to  the  district  court  for  Madison  county.  Tried 
below  before  Barnes,  J. 

Wlgton  &  Whitliam  and  Robertson  &  Oampbelly  for 
plaintiff  in  error,  cited :  Levns  v.  WcUiuis,  7  Neb.,  477. 
Byrd  v.  Blessing  11  Ohio  State,  362.  Stoekstill  v.  Rail- 
road,  24  Id.,  86.  Way  v.  R.  K,  35  Iowa,  585.  Ellis  v. 
Ohio,  4  Ohio  State,  646. 

Joy,  Wright  &  Hudson,  for  defendant  in  error,  cited : 
B.  &  M.  R.  R.  Co.  V.  Wendt,  12  Neb.,  76.  Reynolds  v. 
B.  &  M.  R.  R.  Co.,  11  Id.,  186.  Manay  v.  Hardy,  13 
Id.,  36.  Bothwell  v.  R.  R.,  13  N.  W.  Rep.,  78.  GU- 
man  v.  R.  R.,  17  Id.,  620. 

Reese,  J. 

This  action  was  brought  in  the  district  court  of  Madison 
county  by  the  plaintiff  in  error  against  the  defendant  in 
error  for  damages  resulting  to  the  plaintiff  in  error  from 
personal  injuries  received  by  reason  of  the  n^ligenoe-  of  the 
agent  and  employe  of  the  defendant  in  error. 

On  the  trial  a  jury  was  impaneled,  the  plaintiff  intro- 
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duced  his  testimony  and  rested.  The  defendant  thereui^n 
filed  a  motion  to  dismiss  the  cause  on  the  grounds: 

1st  .  That  the  evidence  introduced  by  plaintiff  does  not 
show  any  negligence  on  the  jmrt  of  defenJant,  its  servants, 
agents,  or  employes. 

2d.  That  the  evidence  of  plaintiff  does  not  show  any 
cause  of  action  against  the  defendant. 

3d.  That  no  negligence  has  been  shown  to  warrant  or 
authorize  any  recovery  in  this  action. 

This  motion  was  sustained,  the  cause  dismissed,  and  the 
jury  discharged. 

The  question  presented  for  decision  is,  whether  the  court 
had  the  authority  to  dismiss  the  cause  in  this  summary  way. 

Section  430  of  the  civil  code  provides  that  an  action  may 
be  dismissed  without  prejudice  to  a  future  action,  by  the 
court,  where  the  plaintiff  feils  to  appear  on  the  trial,  or  for 
w  mt  of  necessary  parties,  or  on  the  application  of  some  of 
the  defendants  where  there  are  others  whom  the  plaintiff 
fails  to  prosecute  with  diligence,  or  for  disobedience  by 
the  plaintiff  of  an  order  concerning  the  proceedings  in  the 
action.  In  all  other  cases  upon  the  trial  of  the  action  the 
decision  must  be  upon  the  merits.  We  know  of  no  other 
provision  of  the  code  authorizing  the  court  to  dismiss  an 
action  than  the  one  above  referred  to,  and  from  this  it  is 
evident  it  was  not  the  intention  of  the  legislature  to  give  to 
the  courts  any  other  or  greater  authority  than  is  reasonably 
to  be  inferred  from  the  language  used.  We  are  greatly 
strengthened  in  this  belief  by  reference  to  the  latter  clause 
of  the  section,  which  declares  expressly  that  in  aU  other 
cases  upon  the  trial  of  the  action  the  decision  must  be  upon 
the  merits. 

In  sustaining  this  motion  we  think  the  court  erred. 

After  the  evidence  had  been  given  to  the  jury  by  the 
plaintiff  tending  to  maintain  the  issue  on  his  part,  it  was 
error  in  the  court  to  dismiss  the  case  and  discharge  the 
jury  without  a  verdict.  Byrd  v.  Blessing,  11  Ohio  State, 
362. 
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The  next  question  arising  in  the  case  ia,  whether  or  not 
the  error  was  to  the  prejudice  of  the  plaintiff.  If  not,  the 
judtrment  of  the  district  court  will  not  be  reversed. 

The  action  is  brought  upon  the  theory  that  the  plaintiff 
was  employed  by  the  defendant  and  placed  under  a  superior 
who  held  to  plaintiff  the  relation  of  vice-principal.  That 
this  superior,  although  a  servant  of  the  defendant,  was,  so 
far  as  this  plaintiff  was  concerned,  the  employer,  author- 
ized to  hire  and  discharge  other  employes  at  his  own  pleas- 
ure and  to  exercise  authority  over  their  movements. 

The  questions  growing  out  of  tliis  relation  being  now  be- 
fore the  court  in  another  cause  will  not  be  further  discussed 
here. 

By  an  examination  of  the  testimony  we  think  the  evi- 
dence tended  to  sustain  the  plaintiff's  theory  of  the  case, 
and  that  it  should  have  been  submitted  to  the  jury  with 
the  proper  instructions  to  guide  them  in  their  deliber- 
ations. There  was  some  evidence  which  tended  to  prove 
that  King,  the  foreman,  through  whose  n^ligence  the 
plaintiff  claims  to  have  received  the  injury,  stood  in  the 
relation  of  "superior  servant/'  to  the  plaintiff,  that  he  had 
control  or  superior  authority  over  him  with  respect  to  the 
business  in  which  they  were  employed,  that  he  had  author- 
ity to  employ  and  discharge  men  as  he  saw  proper,  give 
direction  to  their  movements  and  their  work.  If  such  were 
true  the  plaintiff  would  be  subordinate  to  King,  and  King 
would  stand  in  the  place  of  the  defendant,  and  if  the  plain- 
tiff, while  in  that  subordinate  relation,  was  injured  by  the 
negligence  of  King,  without  fault  on  his,  plaintiff's,  part,  as 
the  testimony  tended  to  prove,  the  defendant  would  be  li- 
able. Gi-avdle  v.  M.  &  St,  L.  By.  Co.,  10  Fed.  Rep., 
711.  LiUk  Miami  R.  R.  Co.  v.  Stevens,  20  Ohio,  415 
C.  a  &  a  R.  R.  Co.  V.  Keary,  3  Ohio  State,  203.  Be- 
rea  Stone  Co.  v.  Kraft,  31  Ohio  State,  287.  Bowling  v. 
Allen,  74  Mo.,  13.  C,  St.  P.,  M.  &  0.  R.  R.  v.  Lund- 
strum,  decided  at  July  term,  1884. 
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All  that  the  evideuoe  in  any  d^ree  tends  to  prove  most 
be  received  as  fully  proved  for  the  purpose  of  ascertaining 
whether  the  decision  of  the  court  was  to  the  prejudice  of 
the  plaintiff,  for  by  the  interposition  of  the  motion  the  de- 
fendant admitted  not  only  the  tnith  of  the  evidence,  but 
the  existence  of  all  the  facts  which  the  evidence  conduces 
to  prove  as  well  as  inferences  to  be  drawn  from  it.  The 
only  question  is,  whether  all  the  material  &cts  allied  in 
the  petition  have  been  supported  by  some  evidence,  how- 
ever slight.  It  matters  not  how  slight  this  evidence  may 
have  been,  if  any  was  pnoduced  the  motion  should  have  ' 
been  overruled,  because  it  is  the  right  of  a  party  to  have  the 
weight  and  sufficiency  of  his  testimony  passed  upon  by  the 
jury. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  a  new  trial. 

Revebsed  and  remanded. 

The  other  judges  concur. 


i6""e8g 

S3    640 


c.  aultman  &  co.,  plaintiff  in  error,  v.  i.  m. 
Stout,  defendant  in  error. 

Contract :  breach  :  damages.  When  two  parties  have  made  a 
contract  which  one  of  them  has  hroken,-the  damages  which  the 
other  party  ought  to  receive  in  respect  of  such  hreach  of  coo- 
tnict  should  be  such  as  may  fairly  and  reasonably  be  considered 
either  arising  naturally,  t.  e„  according  to  the  usual  course  of 
t;hing8  from  such  breach  of  contract  itself,  or  such  as  may  reas- 
onably be  supposed  to  have  been  in  the  contemplation  of  both 
parties  at  the  time  they  made  the  contract  as  the  probable  result 
of  the  breach  of  it.     ffoadly  v,  Baxendale,  9  £xchq»  R.,  341. 

Error  to  the  district  court  for  York  county.    Tried 
below  before  Norval,  J. 
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Lamby  RieketU  &  Wilsonj  for  plaintiff  in  error. 
Sedgwick  &  Power ^  for  defendant  in  error. 
Cobb,  Ch.  J. 

This  action  was  brought  in  the  court  below  by  the  plain- 
tiff in  error,  an  incorporated  company  of  the  state  of  Ohio, 
i^ainst  the  defendant  in  error  on  two  promissory  notes, 
each  for  the  payment  of  one  hundred  and  thirty  dollars 
with  interest,  on  which  plaintiff  claimed  that  there  was  due 
and  unpaid  at  the  time  of  commencing  the  suit  the  sum  of 
three  hundred  and  eighty-five  dollars. 

The  defendant  by  his  answer  admitted  the  execution  and 
delivery  of  the  two  promissory  notes  in  manner  and  form 
as  alleged  by  the  plaintiff  in  its  petition;  but  alleged  that 
at  the  time  of  the  making  and  delivery  of  the  said  two 
notes  the  plaintiff  sold  and  delivered  to  the  defendant  one 
threshing  machine  and  horse  power  for  the  agreed  price  of 
six  hundred  and  fifty  dollars,  and  that  defendant  gave 
plaintiff  his  five  promissoiy  notes  for  said  purchase  price, 
all  of  said  notes  being  n^otiable  notes  for  $130  each,  aud 
defendant  also  agreed  to  pay  the  freight  on  said  machine 
and  horse  power;  that  to  induce  the  defendant  to  purchase 
said  machine  and  power,  and  as  part  of  said  contract  of 
sale,  the  said  plaintiff  agreed  to  furnish  defendant  a  good, 
perfectly  constructed  threshing  machine,  made  of  good  ma- 
terial, with  a  thirty-six  inch  cylinder,  and  a  twelve-horse 
power,  well  constructed,  and  capable  of  furnishing  sufficient 
power  to  run  said  threshing  machine,  and  also  warranted 
that  said  machine  if  properly  managed  would  thresh  one 
thousand  bushels  of  wheat  per  day;  that  said  defendant 
relied  upon  said  warranty,  etc. ;  that  said  machines  were 
not  nor  either  of  them  as  warranted  by  the  said  plaintiff  as 
aforesaid,  but  the  machine  so  furnished  by  plaintiff  was 
not  a  thirty  inch  cylinder,  and  was  of  poor  material  and 
construction,  and  was  imperfectly  and  impro{)erly  made 
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and  constructed,  and  would  not  thresh  one  thousand  bushels 
of  wheat  per  day  if  properly  arranged,  but  was  absolutely 
worthless;  that  the  said  power  so  furnished  was  not  a 
twelre-horse  power,  was  not  well  constructed  and  of  good 
material,  and  was  not  capable  of  furnishing  suificient  power 
to  run  said  threshing  machine,  and  was  of  no  value;  that 
two  of  said  notes  for  $130  each  and  interest  thereon  from 
the  eighth  day  of  September,  1877,  n^otiable  in  form, 
drawn  to  the  order  of  the  plaintiff  and  delivered  to  it,  are 
now  outstanding,  and  for  which  the  said  defendant  is  lia- 
ble; that  by  reason  of  the  fiiilure  of  the  said  plaintiff  to 
keep  and  perform  its  said  contract  and  agreement,  and  by 
reason  of  the  fiiilure  of  said  warranty  and  the  failure  of  the 
said  machine  and  power  in  the  respect  warranted  the  de- 
fendant has  been  damaged  in  a  lai^  amount ;  that  defend- 
ant had  taken  large  contracts  for  threshing,  and  was  unable 
to  fulfill  said  contracts  by  i^eason  of  tlie  said  failure  of  the 
said  machine  and  power,  and  so  lost  large  profits  which  he 
otherwise  might  have  made;  and  that  defendant  has  lost 
large  quantities  of  grain,  being  unable  to  thresh  and  save 
the  same  by  reason  of  the  said  failure  of  said  machine  and 
power;  and  that  defendant  expended  a  great  amount  of 
time  and  labor  by  himself  and  others  in  his  employ  in  en- 
deavoring to  repair  said  machine  and  power,  and  in  en- 
deavoring to  use  the  same,  etc 

There  was  a  trial  to  a  jury,  with  a  verdict  and  judgment 
for  defendant  for  five  hundred  dollars  and  costs. 

It  seems  from  tlie  testimony  as  preserved  in  the  bill  of 
exceptions  that  the  machine  was  sold  and  delivered  to  the 
defendant  early  in  September,  1877.  The  evidence  of 
warranty  is  of  a  very  unsatisfactory  character.  It  is  im- 
possible to  say  with  any  certainty  whether  the  warranty 
was  in  writing  on  the  form  for  orders  prepared  by  the 
company,  or  was  only  verbal  by  Gandy,  the  Ickal  agent 
But  there  is  not  a  shadow  of  testimony  that  Gandy  as  local 
agent  was  authorized  to  bind  the  company  by  warranty. 
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It  seems  that  from  the  first  the  machine  failed  to  give 
satisfaction^  and  the  defendant  complained  to  the  local 
agent  soon  after  he  took  the  machine  to  his  farm.  Defend- 
ant states  in  his  testimony  that  he  did  not  think  that  the 
machine  would  work  before  he  took  it  home;  but  upon 
trying  it,  the  principal  diflSculty  seemed  to  be  with  the 
power — that  the  power  was  not  sufficient  to  run  the  separ- 
ator. 

Afterwards,  it  seems  that  one  Aiken  appeared  on  the 
scene,  and  promised  to  furnish  a  new  twelve-horse  power, 
and  gave  the  defendant  a  writing  to  that  effect.  Yet  defend- 
ant continued  to  run  the  machine  at  different  places,  but, 
as  he  says,  with  poor  success' during  the  season  of  1877. 
In  1878,  Grandy,  the  local  agent,  procured  for  defendant  a 
new  ten-horse  power.  According  to  Gaudy's  testimony, 
this  new  power  was  delivered  to  the  defendant,  and  at  the 
same  time  a  deduction  of  fifty  dollars  was  made  on  the  price 
of  the  machine  and  credited  on  one  of  the  notes,  and  that 
said  new  power  and  credit  of  fifty  dollars  was  received  by 
defendant  in  full  of  all  claim  for  damages  on  account  of  the 
deficiencies  in  said  machine.  And  defendant  testifies  that 
at  the  time  of  receiving  said  new  power  he  gave  up  to 
Grandy  the  writing  which  he  had  received  from  Aiken. 
Defendant  also  testified  that  upon  the  receipt  of  the  new 
power  he  went  to  work  with  it,  and  threshed  for  John 
Darling.  In  answer  to  the  question,  "How  did  it  run?" 
he  answered:  "We  didn't  try  to  run  it  very  hard  because 
I  was  afraid  of  the  new  power.  I  just  run  along  with  it, 
and  didn't  examine  it  close.  I  was  watching  the  jar  to  see 
if  {hat  was  all  right,  and  didn't  notice  the  «6para/or  much. 
Darling  didn't  have  a  very  big  job,  and  coming  along 
down  to  Hutchinson's,  I  met  him  with  the  boxing  and  oat 
sieve,  and  he  said,  ^  Here  is  the  boxing  and  oat  sieve,'  and 
he  said,  *6andy  wants  that  piece  of  writing  on  that  power;' 
and  I  said,  'All  right,  it  is  at  home,'  and  I  said,  *  I  am  go- 
ing    *     *     .'"   He  further  testified  that  the  next  work  he 
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did  with  the  machine  was  at  Stally's.  To  the  question 
** How  did  the  machine  run  there?*'  he  answered,  "We 
could  not  do  anything  with  it  at  all.  I  fixed  the  box  aud 
told  Hutchinson  about  the  boxing,  and  he  came  out  there 
to  see  about  it,  and  he  said,  it  was  not  the  boxing,  it  was 
the  shaft  that  plays  the  mischief.  *  *  *  This  was  in 
the  second  year,  1878,  after  I  got  the  new  horse  power.  I 
said,  'I  believe  it  is  a  good  power  if  it  had  a  chance  to  do 
its  work.'  The  .separator  all  the  time  was  doing  beautiful, 
and  I  said,  *  Tell  Gandy  to  send  and  get  a  new  shaft  made 
or  I  will  send  the  separator  in.  I  can't  do  anything  with 
it.  I  will  worry  through  this  job.'"  It  seems  that  afl^r 
this  new  shaft  was  obtained,  it  was  discovered  that  the  dif- 
ficulty was  in  the  cylinder  shaft  not  being  placed  in  the 
center  of  the  cylinder.  This  was  discovered  by  the  black- 
smith to  whom  the  cylinder  was  taken  for  repairs  in  1879, 
and  so  the  defendant  abandoned  the  machine. 

The  defendant  was  then  permitted,  over  the  objection  of 
plaintiff,  to  testify  as  to  the  number  of  hands  and  teams  he 
had  in  his  employ  and  the  amount  of  w^ages  paid  to  the 
hands  and  for  the  teams ;  also  the  value  of  his  own  time 
and  labor  and  boai*d  and  board  of  hands  and  teams  during 
the  whole  of  the  threshing  seasons  of  1877  and  1878;  also, 
that  for  a  portion  of  the  time  he  paid  six  of  his  neighbors 
at  the  rate  of  one  dollar  per  day  and  board  to  look  at  him 
try  to  make  the  machine  work.  He  also  testified  that  it 
cost  him  one  dollar  a  day  for  oil  used  on  said  machine  to 
prevent  its  taking  fire  and  burning  up. 

Plaintiff  moved  to  strike  out  all  of  the  testimony,  as- to 
damages  sustained  by  the  defendant  before  the  modification 
of  the  contract,  on  the  ground  that  the  defendant  had  al- 
leged in  his  answer  that  one  of  the  considerations  for  the 
modifying  of  the  agreement  was  the  waiver  on  his  part  of 
all  damages  sustained  by  him  before  that  time.  Motion 
overruled. 

Plaintiff  claims  that  there  was  error  in  the  instruction  of 
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the  court  in  the  third  instruction,  given  on  the  court's  own 
motion,  in  limiting  the  plaintiflF's  claim  to  the  face  of  the 
notes  and  interest  thereon,  and  not  including  the  amount 
stipulated  for  attorneys'  fees.  This  point  is  not  well  taken. 
In  the  case  of  Eich  v.  Stretch,  4  Neb.,  187,  this  court,  in 
the  opinion  by  then  Ch.  J.  Lake,  sajrs:  "  Id  ca.se&  like  this, 
the  court  is  authorized  in  its  discretion  to  allow  such  fee 
(attorneys'  fees)  not  exceeding  ten  per  cent  on  the  amount 
of  recovery;  but  if  such  an  allowance  is  made,  the  record 
should  show  the  fact,  and  it  should  be  kept  entirely  dis- 
tinct from  the  judgment  proper.  It  is  considered  in  the 
nature  of  costs,  and  should  be  treated  as  such."  ThLs  case 
has  been  followed  in  Hendrix  v.  Rieman,  6  Id.,  516,  and 
Heard  v.  Dvhuque  Cotinty  Bank,  8  Id.,  10,  and  will  be 
adhered  to. 

The  fourth  instruction  given  by  the  court  on  its  own 
motion  is  as  follows : 

"4.  After  you  have  found  the  amount  of  the  notes  as 
above,  then  determine  from  the  evidence  whether  the  ma- 
chine was  sold  under  a  warranty,  as  defendart  claims.  If 
it  was,  then  determine  from  the  evidence  whether  such 
warranty  failed.  If  the  warranty  was  made,  and  if  it  failed, 
then,  in  order  to  determine  the  amount  of  the  defendant's 
set  off,  you  should  find  from  the  evidence  the  difference  in 
the  value  of  the  machine  as  it  actually  was  as  compared 
with  what  it  would  have  been  worth  if  it*had  been  as  rep- 
resented. 

"  This  difference  in  value,  together  with  a  reasonable  com- 
pensation for  loss  of  time  both  by  the  defendant  and  by 
his  hired  help  and  horses  caused  by  such  defect,  together 
with  his  actual  and  necessary  expenses  in  trying  to  cure  the 
defect,  would  give  the  amount  that  the  defendant  Stout 
could  set  off  against  the  notes." 

No  objection  can  be  taken  to  this  instruction,  except  to 
the  last  clause;  that,  I  think,  is  erroneous  as  applied  to  the 
evidence  in  this  case,  in  not  fixing  a  limit  to  the  time  and 
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money  which  the  defendant  could  devote  at  the  expense  of 
the  plaintiff  in  experimenting  with  the  machine  after  Uie 
same  proved  defective  in  its  operation. 

Testimony  had  been  admitted  tending  to  prove  the  loss 
of  two  threshing  seasons'  time  by  four  men  and  ten  horses, 
r^ular  hands,*to  say  nothing  of  the  six  neighbors  watch- 
ing and  waiting  for  ten  days  at  a  time^  and  the  use  of  a 
dollar^  worth  of  oil  on  the  machine  each  day  for  96  days; 
and  by  this  instruction  the  jury  is  told  by  the  court  to  al- 
low the  defendant  a  reasonable  compensation  for  all  thb  as 
a  claim  against  the  plaintiff.  This  I  think  was  erroneous. 
The  defendant  would  no  doubt  be  entitled  to  compensation 
for  his  time  and  expenses  in  the  setting  up  and  testing  the 
machine  up  to  the  time  that  the  machine  was  put  to  the 
test  as  to  whether  it  came  up  to  the  warranty  or  not;  but 
after  it  proved  to  be  defective,  he  could  no  longer  experi- 
ment with  it  at  the  vendor's  expense.  Defendant,  in  his 
brief,  claims  that  this  experimenting  was,  to  some  extent 
at  least,  chargeable  to  encouragement  held  out  by  the  agents 
of  the  plaintiff;  but  in  point  of  &ct,  there  is  no  proof  of 
agency  that  would  bind  the  plaintiff  to  anything  done  or 
said  by  Grandy  or  Aiken  in  respect  to  the  machine  after 
the  giving  of  the  notes;  and  indeed,  the  only  proof  of 
agency  on  the  part  of  the  defendant  is  that  which  arises  by 
way  of  estoppel  from  the  fact  of  the  possession  of  the  notes 
as  payee  by  the  plaintiff.  We  have  often  had  occasion  to 
refer  to  the  case  of  Hadley  v,  Baxendaky  9  Excheq.  R.,  341, 
as  the  leading  case  on  the  point  controlling  this  one.  It  is 
there  laid  down  as  the  rule,  that  "Where  two  parties  have 
made  a  contract  which  one  of  them  has  broken,  the  dam- 
ages which  the  other  party  ought  to  receive  in  respect  of 
such  breach  of  contract  should  be  such  as  may  fairly  and 
reasonably  be  considered  either  arising  naturally,  i.  «.,  ac- 
cording to  the  usual  course  of  things  from  such  breach  of 
contract  itself,  or  such  as  may  reasonably  be  supposed  to 
have  been  in  the  contemplation  of  both  parties  at  the  time 
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they  made  the  contract,  as  the  probable  result  of  the  breach 
of  it/' 

Applying  this  principle  to  the  case  at  bar,  it  cannot  be 
possible  that  the  labor  of  four  men  and  teams  for  two 
whole  seasons  and  the  consumption  of  ten  barrels  of  ma- 
chine oil  would  either  naturally  arise  from  the  failure  of 
tlie  machine  to  run  as  warranted  or  that  it  was  within  the 
contemplation  of  the  parties  at  the  time  they  made  the  con- 
tract. 

It  is  impossible  to  read  the  record  in  this  case  and  escape 
the  conviction  that  the  case  was  not  properly  presented  to 
the  jury  and  that  the  damages  found  by  them  were  exces- 
sive. 

The  judgment  of  the  district  court  is  reversed  and  the 
oause  remanded  for  Airther  proceedings  according  to  law. 

Reversed  and  remanded. 

The  other  judges  concur. 


Henry  Bartlett,  plaintiff  and  appellee,  v.  Ed- 
warp  Bartlett  and  others,  defendants  and 
appellants, 

1.  Witness:    incompetency  may  be  waived.    While  a  party 

to  aD  action  is  an  incompetent  witness  when  the  adverse  party 
is  the  representative  of  a  deceased  person,  yet  the  benefit  of  the 
statute  may  be  waived  by  the  party  for  whose  benefit  the  statute 
is  made,  and  the  witness  then  becomes  competent  to  testify. 

2.    :    PRESUMPTION.    When  the  testimony  of  an  incompetent 

witness  is  certified  to  this  court  the  same  as  any  other  witness 
who  testified  on  the  trial,  and  the  record  shows  no  objection 
made  on  the  trial  to  the  testimony  of  the  witness,  the  presump- 
tion follows  that  the  objection  was  waived. 

a.    Equity  Title  to  Beal  Property:    husband  and  wife. 
When  the  husband  causes  his  real  estate  to  be  conveyed  to  his 
38 
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wife  with  the  undeTstandiiig  between  them,  definitely  stated^ 
that  she  will  hold  the  title  for  him  and  convey  the  property  to 
anyone  to  whom  he  may  Bell,  or  in  case  he  does  not  sell  then  to 
him,  a  court  of  equity  will  enforce  the  tmst  upon  the  death  of 
the  wife  and  compel  her  heirs  to  ezecnte  it. 

.    Rehearing  of  case  reported  13  Neb.,  456. 

O.  H,  Scott  and  A.  R.  Scotty  for  appellants. 

Golby  &  Hazieii  (0.  P.  Mason  with  them),  for  appellee. 

Reese,  J. 

This  cause  was  decided  at  the  July  term,  1882,  of  this 
court,  and  may  be  found  reported  at  page  466  of  the  13th 
Neb.  Reports.  After  that  decision  was  announced,  a  mo- 
tion for  a  rehearing  was  made  and  sustained  and  a  rear- 
gument  ordered.  The  cause  was  reargued  and  submitted 
on  the  twenty-sixth  day  of  July,  1883,  and  upon  a  review  of 
the  case  the  then  chief  justice.  Lake,  and  Judge  Maxwell 
adopted  the  view  which  was  against  the  decision  on  the 
former  hearing.  The  present  chief  justice,  Cobb,  who 
wrote  the  opinion  as  reported  in  13  Neb.,  being  unable  to 
agree  with  the  majority,  the  record  was  placed  in  the  hands 
of  the  then  chief  justice  to  write  the  opinion.  Probably 
from  a  want  of  sufficient  time  in  which  to  do  so,  the  record 
Svas  returned  with  the  opinion  unwritten.  Chief  Justice 
Cobb  and  Judge  Maxwell  being  still  unable  to  agree,  it 
devolves  upon  the  writer  to  examine  the  case,  and  from  the 
records  and  briefs  alone,  unaided  by  either  of  the  argu- 
ments which  have  been  made,  decide  it. 

The  only  question  as  to  the  soundness  of  that  decision  is, 
whether  or  not  the  court  was  laboring  under  a  mistake  as 
to  the  facts  of  the  case  as  shown  by  the  testimony  intro- 
duced on  the  trial. 

As  to  the  statements  of  the  law  contained  in  that  deci- 
sion and  the  opinion,  of  the  court,  we  have  only  to  say  thit 
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we  fully  agree  witli  them  and  have  no  disposition  here  to 
question  them.    • 

Starting  out  then  with  the  presumption  of  a  resulting 
trust,  rebutted  by  the  relation  existing  between  the  plain- 
tiff and  the  deceased,  his  wife,  our  whole  inquiry  will  be 
directed  toward  the  proper  solution  of  the  question.  Does 
the  proof  overcome  the  presumption  that  the  conveyances 
were  intended  as  an  advancement  to  her? 

It  is  conceded  that  if  objection  is  made  at  the  proper 
time  the  plaintiff  was  an  incompetent  witness  under  the 
provisions  of  the  law  in  force  at  the  time  of  the  trial.  But 
that  question  is  not  before  us..  The  benefit  of  the  statute 
can  be  waived,  and  in  that  event  the  witness  becomes  com- 
petent. The  deposition  of  the  plaintiff  appears  in  this 
record.  It  is  included  in  the  bill  of  exceptions  the  same  as 
the  testimony  of  all  the  other  witnesses,  and  is  certified  to 
hy  the  judge  who  heard  the  cause.  The  bill  was  served 
upon  the  appellee,  and  no  amendments  are  suggested.  It 
was  prepared,  evidently,  umler  the  direction  of  the  appel- 
lant, and  there  is  no  record  of  any  objection  being  made  to 
it  on  the  trial,  and  the  appellants  quote  irom  it  in  their 
brief.  The  presumption  must  be  that  objection  to  it  was 
waived  and  that  it  was  read  on  the  trial. 

No  testimony  was  introduced  on  the  trial  by  any  of  the 
defendants,  the  cause  being  submitted  upon  the  evidence 
introduced  by  the  plaintiff.  While  we  have  given  this  tes- 
timony a  careful  and  critical  examination,  yet  we  shall  state 
the  conclusions  drawn  therefrom  by  us  rather  than  to  any 
great  extent  quote  the  testimony  of  the  witnesses. 

The  plaintiff  and  the  deceased  had  been  married  about 
twenty-eight  years.  At  the  time  of  their  marriage  the 
plaintiff  had  some  means.  The  deceased  had  none.  Their 
property  was  acquired  by  the  joint  labors  of  both,  the  de- 
ceased never  having  received  anything  excepting  from  her 
husband^  the  plaintiff.  They  acquired  property  of  consid- 
erable value,  and  ha«i  no  children,  and  at  the  time  of  the 
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death  of  the  wife  of  the  plaintiff  she  had  neither  father, 
mother,  nor  child  living.  If  it  is  shown  by  the  testimony 
that  it  was  not  the  intention  of  either  of  the  parties  that  the 
conveyances  to  the  wife  were  advances  to  her,  but  that  it 
was  understood  by  both  that  she  was  holding  the  property 
in  trust  for  the  plaintiff,  to  be  deeded  to  him  or  to  any 
other  {)erson  whom  he  might  direct,  at  his  pleasure,  then 
the  presumption  in  favor  of  the  defense  is  overcome,  and 
the  decree  of  the  district  court  must  stand. 

On  the  trial  of •  the  cause  the  court  found,  "That  the 
plaintiff,  Henry  Bartletl,  purchased  all  of  the  above  de- 
scribed real  estate  for  himself,  and  that  the  same  was  paid 
for  by  plaintiff  out  of  his  own  property,  and  the  naked  legal 
title  only  to  the  same  was  placed  in  Elizabeth  Bartlett,  de- 
ceased, to  hold  in  trust  for  the  ase  and  benefit  of  the  plain- 
titi;  Henry  Bartlett." 

It  is  conceded  by  all,  and  is  unquestionably  true,  that  all 
the  real  estate,  the  title  to  which  was  held  by  Mrs.  Bartlett 
at  the  time  of  her  death,  was  purchased  by  the  plaintiff  and 
Mfith  his  own  means.  And  we  think  it  is  just  as  true  that 
it  was  the  understanding  of  the  deceased  during  her  life- 
time that  she  held  the  title  in  trust  to  be  conveyed  to  any 
person  to  whom  the  plaintiff  might  sell,  or  in  case  he  did 
not  sell  then  to  him.  One  witness,  Martha  Bartlett,  testi- 
fied that  the  deceased  told  her  "she  was  only  holding  the 
property  for  a  time,  and  she  should  deed  it  back  to  Henry 
Bartlett,  the  plaintiff,  or  anyone  Mr.  Bartlett  should  sell 
to."  Another  one,  Mrs.  Titus,  testified  that  she  was  on 
very  familiar  relations  with  the  family,  and  that  at  one 
time  she  was  jesting  with  the  deceased  about  an  affliction 
from  which  the  plaintiff  was  suffering.  The  %vitness  says: 
"  I  said  that  if  Mr.  Bartlett  should  die  it  would  leave  the 
property  in  good  shape  and  she  would  not  have  to  go  into 
court  with  it.  Mrs.  Bartlett  said  it  would  not  make  any 
difference,  that  if  Henry  Bartlett  should  not  live  why  she 
would  not  have  the  trouble  to  deed  it  back  to  him  when 
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they  got  settled  with  Capt.  Hill,  and  I  would  go  right 
straight  and  deed  it  to  our  Edward,  and  would  live  with 
him.  We  had  another  conversation  afterwards  about  some 
other  land  which  had  been  deeded  to  her,  and  she  said  she 
would  deed  it  to  him  or  anyone  else  that  Mr.  Bartlett 
wanted  her  to.  She  said  she  did  not  want  the  properly  in 
her  name,  and  that  she  had  a  grc^t  deal  rather  Mr.  Bart- 
lett had  deeded  it  to  Edward  instead  of  her,  for  fear  some 
one  would  think  they  were  trying  to  rob  some  one.  While 
she  was  sick  in  bed  I  went  down  to  see  her.  She  had  been 
sick  only  a  day  or  two.  I  asked  her  how  she  was,  and  she 
said  she  thought  she  felt  some  better,  but  Mr.  Bartlett  had 
gone  after  a  girl.  She  said  she  thought  she  had  typhoid 
fever.  She  says,  if  the  doctor  says  it  is  the  typhoid  fever 
I  wish  you  would  speak  to  Heiiry  Bartlett  when  he  gets 
back,  and  have  him  get  the  property  fixed  up,  as  it  might 
cause  him  some  trouble  if  anything  should  happen." 

These  declarations  were  made  by  her  while  she  was  the 
holder  of  the  title,  in  disparagement  thereof,  and  were  she 
living  they  would  be  competent  evidence  against  her.  They 
are  none  the  less  so  now.  Scarven  v.  Scarven,  1  N.  C.  C, 
65.  Jeans  v.  Cook,  24  Beaver,  518.  Sidmouth  v.  Bid- 
mouthy  2  Beav.,  447.  •  Pole  v.  Pok,  1  Ves.  Sr.,  76.  Mm- 
less  V.  Franklin,  1  Swanst.,  13.  WiUard  v.  Willard,  56 
Penn.  St.,  119. 

The  plaintiff  testified  that  he  caused  the  lands  to  be 
deeded  to  the  deceased  to  hold  just  for  a  time  until  he  got 
ready  to  trade  them  off,  as  he  had  done  before;  that  he 
told  her  he  was  going  to  have  some  lands  deeded  to  her  at 
two  different  times,  and  she  said  she  did  not  want  to  be 
bothered  with  any  lands  in  her  name,  and  asked  him  to  deed 
them  to  his  son ;  that  he  told  her  he  would  not  do  so,  for 
the  reason  that  the  son  lived  some  distance  away,  and  if  he 
traded  land  he  did  not  want  to  lose  the  time  by  going  afl«r 
him  to  make  the  deed.  He  also  testified  that  he  had  been 
somewhat  accustomed  to  have  the  title  to  his  land  held  in 
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Iier  name^  and  he  had  had  other  tracts  of  land  held  by  her 
ill  this  way,  and  that  none  of  them  were  deeded  to  her  as 
an  advancement,  bat  to  hold  jast  for  a  time  until  he  got 
ready  to  trade  them  off.  Also,  the  persons  from  whom  the 
lands  were  purchased  testified  that  they  were  bought  by  the 
plaintiff  with  his  money,  and  at  his  request  deeded  to  the  ' 
deceased;  some  of  them  testifying  that  at  the  time  he  pro- 
cured the  deeds  to  be  made  to  his  wife  he  stated  that  she 
would  deed  it  to  anyone  whom  he  wished.  That  it  was  so 
understood  by  both  parties  is  shown  by  their  conduct  at 
the  time  of  the  purchase,  and  by  the  conduct  and  declara- 
tions of  both  plaintiff  and  deceased,  and  by  every  circum- 
stance in  connection  with  the  matter. 

The  remaining  question  re<]uiring  attention  is,  whether 
or  not  the  plaintiff  is  in  a  position  to  assert  his  equities  in 
this  proceeding,  as  it  is  a  familiar  rule  that  a  person  can 
invoke  the  aid  of  a  court  of  equity  successfully,  only,  when 
he  is  free  from  wrong  himself.  Seizing  upon  this  rule  of 
equity,  the  defendants  insist  that  the  purpose  of  the  plain- 
tiff in  procuring  the  deeds  to  be  made  to  the  deceased  was 
a  fraudulent  one;  that  at  said  time  he  was  indebted  to  one 
John  E.  Hill,  and  his  purpose  was  to  hinder,  delay,  and 
defraud  the  said  Hill.  On  the  trial  of  the  cause  in  the 
court  below,  certain  questions  were  propounded  to  the  court 
by  the  defendants,  touching  this  branch  of  the  case,  which 
questions  and  the  answers  thereto  were  as  follows: 

"  1st.  Does  the  testimony  show  that  the  title  to  the  real 
estate  in  contlx)versy  was  placed  in  the  name  of  Mrs.  Eliz- 
abeth Bartlett,  deceased,  wife  of  said  plaintiff,  on  account 
of  some  financial  troubles  then  existing  between  said  plain- 
tiff and  one  J.  E.  Hill? 

''  Aus.  On  account  of  an  unsettled  partnership  account 
between  the  parties,  but  does  not  show  the  title  was  placed 
in  Elizabeth  Bartlett  to  hinder  such  settlement,  nor  to  de- 
fraud, hinder,  or  delay  the  said  Hill  in  the  collection  of 
his  claira/^ 
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'^  2d.  Does  the  testimony  show  that  Johu  E.  Hill  after- 
wards obtained  a  judgment  or  an  award  against  siiid  plain- 
tiff which  grew  out  of  the  financial  trouble  then  existing, 
and  if  so  what  was  the  amount  of  said  judgment  or  award  ? 

"Ans.  Yes,  $1,493.42,  and  shows  the  same  was  paid 
in  full  without  any  attempt  to  delay  said  Hill  in  the  col- 
lection of  said  award." 

These  findings  are  supported  by  jthe  testimony,  as  is  also 
the  further  fact  that  at  all  times  during  the  time  the  title 
to  these  lands  were  held  by  the  deceased  the  plaintiff  was 
in  the  possession  of  property-,  held  in  his  own  name,  of 
much  greater  value  than  would  have  been  required  to  sat- 
isfy the  claim  of  Hill.  The  plaintiff  testifies,  and  it  is  not 
disputed,  that  Hill  was  his  only.creditor,  and  that  he  did 
not  know  he  was  indebted  to  him,  and  that  during  the 
time  he  owned  a  stock  of  furniture  valued  at  $3,000,  and 
other  personal  property  of  the  value  of  $1,400,  and  real 
estate  in  his  own  name  of  the  value  of  $7,000;  and  in  ad- 
dition to  this  the  one-third  interest  in  the  partnership 
property,  which  was  in  the  possession  of  Hill.  It  appears 
that  the  plaintiff  had  purchased  of  Hill  one-third  interest 
in  a  nursery  stock,  paying  him  $850  in  cash  and  executing 
his  note  for  $1,450  and  paying  $100  on  freight.  It  so 
turned  out  that  the  plaintiff  and  his  |>artners  did  not  fully 
agree,  when  the  plaintiff  withdrew  from  any  control  of  the 
business,  leaving  everything  in  the  hands  of  Hill,  the  busi- 
ness being  carried  on  by  him  and  to  a  great  extent  in  his 
own  name.  During  this  time  the  plaintiff  was  seeking  a 
settlement  with  his  partner,  but  for  some  reason,  possibly 
the  fault  of  both,  no  settlement  was  made.  The  plan  of 
procuring  these  deeds  to  be  made  to  his  wife  was  adopted 
by  the  plaintiff  for  the  purpose  of  "scaring"  Hill  into  a 
settlement.  Hill  testifies  that  he  knew  he  was  perfectly 
safe  and  in  no  danger  of  losing  anything,  and  the  testi- 
mony all  shows  that  the  greatest  publicity  practicable  was 
given  by  the  plaintiff  to  hfa  course  and  his  motives  for  it. 
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The  settlement  was  finally  made  through  arbitrators,  who 
gave  to  the  plaintiff  one-third  of  the  nursery,  and  awarded 
to  Hill  the  sum  of  $1,493.42,  which  the  plaintiff  soon  after 
paid,  to  Hill^s  entire  satisfaction. 

After  a  careful  examination  of  the  case  we  fail  to  find 
any  proof  of  a  fraudulent  intent  on  the  part  of  the  plain- 
tiff. That  his  course  was  unusual,  we  concede,  but  not 
that  it  was  entirely  unreasonable  or  proof  of  fraudulent 
intent.  No  man  ever  lost  a  dollar  by  it  and  it  was  not  in- 
tended he  should.  No  creditor  was  ever  hindered  or  de- 
layed one  moment  in  the  collection  of  his  claims  against 
the  plaintiff,  and  it  was  not  intended  that  he  should  be. 
Again  it  is  shown  that  after  the  satisfaction  of  the  award 
in  Hill's  favor,  a  portion*  of  this  property  was  purchased 
by  the  plaintiff  and  the  title  taken  in  the  name  of  his  wife. 
Her  own  declarations,  as  well  as  other  proofs,  show  that 
the  land  was  not  hers  and  that  she  was  Holding  it  for  the 
plaintiff.  His  debts  were  all  paid  and  there  was  no  one  to 
deiraud.  On  just  what  principle  the  defendants  expect  to 
get  this  land  does  not  appear. 

It  is  with  much  hesitation  that  we  have  written  this 
opinion  overturning  the  decision  of  this  court  in  this  cause, 
but  prompted  by  a  sense  of  duty,  we  could  write  no  other. 
Our  conclusions  are  reached  entirely  and  alone  upon  the 
facts  of  the  case.  With  the  statements  of  the  law  con- 
tained in  the  opinion  of  the  court  upon  the  prior  hearings 
we  ftiUy  agree.  Quoting  from  one  of  the  briefe  in  this 
case  we  can  truly  say  that  the  record  in  this  case  is  *'  wretch- 
edly written  and  abominably  arranged,^'  and  it  has  been 
difficult  to  arrive  at  a  conclusion  as  to  what  the  facts  were. 
But  having  done  so  to  our  satisfaction  we  must  find  that 
the  findings  and  decree  of  the  district  court  are  sustained 
by  sufficient  evidence  and  must  be  affirmed,  which  is  done. 

Decree  affirmed. 
Maxwell,  J.,  concurs. 
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James  C.  Young,  plaintipf  and  appellant,  v.  Joseph  :  so  983 

T>  20   845 

Brand  et  al.,  defendants  and  appellees.  ,  is  eoil 
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1.  Mortgage  Foreclosure.    The  purchaser  under  a  decree  of 

foreclosure  of  a  mortgage  obtains  the  title  of  all  the  parties  to 
the  suit  whether  their  title  be  that  which  is  set  forth  in  the 
pleadings  or  not. 

2.    :    commissionee's  deed.    The  deed  of  a  sheriff  or  master 

commissioner  under  a  decree  of  foreclosure  divests  the  mortgagee 
of  all  title  to  or  interest  in  the  land  mortgaged  to  th^  same  ex- 
tent as  if  he  had  executed  the  deed  thereto. 

3w  :  TAX  LIEN.  The  mortgagee  of  real  estate  cannot  pur- 
chase the  mortgaged  premises  at  tax  sale  prior  to  the  foreclosure 
by  him  and  after  foreclosure  take  a  tax  deed  and  compel  the 
purchaser  at  foreclosure  sale  to  redeem.  The  tax  lien  if  fore- 
closed at  all  must  be  foreclosed  with  the  mortgage. 

Appeal  from  the  district  court  of  Otoe  county.  Heard 
below  before  Pound,  J. 

Watson  &  WodehousCy  for  appellant. 

M.  L.  Haywardy  Thomas  £.  JStevenson,  and  Edwin  Jl 
Murfiny  for  appellees. 

Reese,  J. 

On  the  twenty-first  day  of  September,  1871,  Hans  C.  F. 
Brugman,  being  the  owner  of  the  real  estate  described  in 
the  pleadings  in  this  case,  executed  a  mortgage  thereon  to 
Andrew  Boos  to  secure  the  sum  of  $600  due  in  one  year 
thereafter,  and  on  tlie  third  day  of  June,  1873,  he  executed 
another  mortgage  on.  the  same  property  to  Joseph  Brand, 
the  defendant  herein,  to  secure  the  sum  of  $500.  On  the 
twenty-sixth  day  of  October,  1877,  Rooe  began  his  suit  in 
the  district  court  of  Otoe  county  to  foreclose  his  mortgage, 
making  Brugman,  Brand,  and  others  parties  defendant. 
On  the  ninth  day  of  April,  1878,  a  decree  was  rendered 
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foreclosing  both  mortgages  and  ordering  the  real  estate  to 
be  ssold  to  satisfy  the  decree,  and  on  the  tenth  day  of  Sep- 
tember, 1878,  an  order  of  sale  was  issued  to  the  master 
commissioner  directing  him  to  sell  the  land,  which  was 
done  on  the  eighth  day  of  November,  1878,  Joseph  Brand, 
the  defendant  in  this  action,  being  the  purchaser.  The 
sale  was  afterwards  confirmed  by  the  court,  and  a  deed  or- 
dered, which  deed  was  duly  executed  and  delivered  on  the 
sixth  day  of  December,  1878. 

On  the  thirteenth  day  of  August,  1877,  Eoos  purchased 
the  real  estate  at  tax  sale  for  the  delinquent  taxes  of  1875, 
paid  the  delinquent  taxes  due  thereon  for  previous  years, 
received  a  certificate  of  purchase  from  the  county  treas- 
urer of  Otoe  county,  and  on  the  thirteenth  day  of  August, 
1876,  the  county  treasurer  executed  to  said  Roos  a  tax 
deed.  On  the  thirteenth  day  of  December,  1880,  Roos, 
by  a  quit-claim  deed,  conveyed  said  land  to  the  plain- 
tiff, James  C.  Young,  who  brings  this  suit  in  equity  to 
quiet  his  title,  or  if  the  tax  deed  should  be  held  invalid 
then  that  "he  be  given  and  awarded  a  first  lien  on  the 
real  estate  paramount  and  superior  to  all  claim,  interest, 
or  lien  of  the  defendant,  that  his  lien  for  the  taxes  so 
paid  be  foreclosed,  and  the  land  be  sold  to  satisfy  the 
amount  found  due." 

To  this  petition  the  defendant  answered,  denying  the 
title  of  the  plaintiff,  and  with  other  defenses  pleading  in 
bar  of  plaintiff's  right  to  recover  the  foreclosure  proceed- 
ings. A  trial  was  had  in  which  the  plaintiff  virtually 
'  abandoned  his  title  under  the  tax  deed,  and  urged  his  right 
to  recover  under  that  clause  of  his  petition  asking  the  fore- 
closure' of  his  alleged  tax  lien.  The  trial  resulted  in  a  gen- 
eral finding  and  decree  in  favor  of  the  defendant,  and  from 
this  decree  the  plaintiff  appeals. 

Several  questions  are  presented  by  the  record,  hut  our 
attention  will  be  confined  to  one,  as  from  the  view  taken 
by  us  it  must  be  decisive  of  the  case.     This  question  is, 
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whether  or  not  the  foreclosure  proceedings  in  which  plain- 
tiff's grantor,  Boos,  was  plaintiff  and  Brugman  was  de- 
fendant, divested  Boos  of  all  title  to  and  li^ns  on  the  prop- 
erty involved  in  that  action. 

In  Jones  on  Mortgages,  sec.  1654,  referring  to  the  title 
obtained  at  a  foreclosure  sale,  it  is  g&id  the  purchaser  **  ob- 
tains the  title  of  all  the  parties  to  the  suit  whether  their 
title  be  that  which  is  set  forth  in  the  bill  or  not.  What- 
ever the  title  of  the  parties  to  the  suit  may  be,  that  is  what 
the  court  undertakes  to  sell  and  what  the  purchaser  is  en- 
titled to  have  conveyed  to  him."  Also  see  TaHman  v.  Ely^ 
6  Wis.,  244.     Skdlenbarger  r.  Biaer,  5  Neb.,  195. 

This  question  would  seem  to  be  effectually  settled  by  sec. 
853  of  the  civil  code.  Section  852  directs  that  the  sale  of 
mortgaged  premises  under  a  decree  of  foreclosure  shall  be 
made  by  the  sheriff  or  some  other  person  authorized  by  the 
court.  Section  853  is  as  follows:  "Deeds  shall  thereupon 
be  executed  by  such  sheriff,  which  shall  vest  in  the  pur- 
chaser the  same  estate  that  would  have  vested  in  the  mort- 
gagee if  the  equity  of  redemption  had  been,  foreclosed,  and 
no  other  or  greater;  and  such  deed  shall  be  as  valid  as  if 
executed  by  the  mortgagor  and  mortgagee,  and  shall  be  an 
entire  bar  against  each  of  them  and  all  parties  to  the  suit 
in  which  the  decree  for  such  sale  was  made,  and  against 
their  heirs  respectively  and  all  persons  claiming  under  such 
heirs." 

In  this  action  the  plaintiff  is  seeking  to  enforce  a  Hen 
which  was  held  by  his  grantor  at  the  time  of  the  com- 
mencement and  during  the  pendency  of  the  foreclosure  pro- 
ceedings, and  which  could  have  been  enforced  by  him  in 
that  action. 

The  section  above  quoted  provides  as  definitely  as  it  is 
possible  to  express  in  words  that  the  deed  made  by  the 
sheriff  or  other  officer,  under  a  decree  of  foreclosure,  "shall 
be  as  valid  as  if  executed  by  the  mortgagor  and  mortgagee, 
and  shall  be  an  entire  bar  against  each  of  them  and  all  par- 
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ties  to  the  suit  in  which  the  decree  for  such  sale  was  made," 
aud  against  their  heirs.  Roos  was  the  mortgagee  and  also 
the  plaintiff  in  that  action.  Supixyse  Brugman  and  Roos 
had  conveyed  the  real  estate  in  question  to  the  defendant^ 
could  it  have  been  claimed  that  by  such  conveyance  Roos 
would  not  have  divested  himself  of  the  lien  which  the 
plaintiff  is  now  seeki  ng  to  foreclose  ?  We  think  not.  Then 
if  the  conveyance  made  by  the  oflSoer  has  the  same  effect, 
would  it  leave  him  in  any  better  or  different  position? 
Certainly  not.  But  the  section  under  consideration  pro- 
vides that  the  deed  shall  be  a  comj)lete  bar  against  him. 
The  transfer  of  his  claim  to  the  plaintiff  could  convey  no 
greater  right  than  he  had.  "A  stream  cannot  rise  higher 
than  its  fountain,^'  and  if  Roos  had  no  rights  under  his  tax 
lien  surely  his  assignee  can  have  none. 

The  foreclosure  proceedings  were  commenced  and  carried 
forward  to  a  final  decree  and  sale  of  the  land,  the  si^le  con- 
firmed, and  deed  made.  During  all  this  time  the  plain- 
tiff's grantor  held  this  lien  on  the  mortgaged  property, 
which  could  have  been  joined  in  that  action,  but  no  men- 
tion is  made  of  it.  It  is  now  too  late.  The  deed  is  an 
''entire  bar''  against  him,  and  consequently  against  those 
claiming  under  him.  Whatever  estate  or  title  Roos  had 
was  merged  in  the  decree  and  extinguished  by  the  deed 
thereunder. 

The  finding  and  decree  of  the  district  court  is  affirmed. 

Judgment  affirm£d. 
The  other  judges  concur. 
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South  Platte  Land  Company,  plaintiff  in  error, 
V,  Buffalo  County,  Joseph  Scott,  Treasurer, 
AND  THE  City  of  Kearney,  defendants  in  error. 

1.  Town  Sites :  plat.  Under  the  town  site  act  of  1866,  the 
county  commissioners  of  B.  county,  upon  a  proper  petition  being 
presented  to  them  for  that  purpose,  incorporated  the  town  of  K., 
to  include  certain  boundaries,  ffeld^  That  their  action  incorpor- 
ating the  town  was  not  void  although  certain  lands  not  platted 
were  included. 

^.  :  — — :  TAXES.  The  town  of  Kearney  was  incorpo- 
rated in  1872,  and  included  in  its  boundaries  sixteen  sections  of 
land.  It  was  organized  as  a  city  of  the  second  class  in  Decem- 
ber, 1873,  and  divided  into  three  wards.  In  1882  the  plaintiff 
commenced  an  action  to  eivioin  the  city  taxes  upon  its  lands  ad- 
Joining  the  city  proper,  and  portions  of  which  lands  had  been 
sold  for  city  purposes,  the  sole  grounds  for  the  injunction  being 
that  the  lands  in  question  were  not  platted  at  the  time  of  the 
incorporation  of  the  town.  Eeldj  That  the  action  could  not  be 
maintained. 


Error  to  the  district  court  for  Buffalo  county.  Tried 
below  before  Gaslin,  J. 

Marqudtf  Deweese  &  HaJly  for  plaintiff"  in  error. 

E.  M.  Cfunningham,  for  Buffalo  County  and  Scott,  Treas- 
urer, and  J.  E.  Gillespiey  for  City  of  Kearney,  defendants 
in  error. 

Maxwell,  J. 

This  is  an  action  to  enjoin  certain  taxes  levied  by  tlie 
city  of  Kearney  upon  sec.  31,  t.  9,  r.  15,  sec.  11,  t.  8,  r. 
16,  sec.  2,  t.  8,  r.  16,  in  Buffalo  county,  it  being  alleged  in 
the  petition  that  said  land  is  not  within  the  limits  of  Kear- 
ney City.  On  the  trial  of  the  cause  in  the  court  below 
there  was  a  finding  and  judgment  for  the  defendant.  The 
plaintiff*  brings  the  cause  to  this  court  by  petition  in  error. 
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To  sustain  the  action  in  the  court  below,  the  plaintiflF, 
with  other  evidence,  offered  the  following: 

"Gibbon,  Nebraska,  Nov.  30th,  1872. 

"Adjourned  meeting  board  of  county  commissioners. 
Present,  Commissioners  McClure,  Walsh,  and  Crowell. 
Minutes  of  meeting  of  Nov.  26th  were  read  and  approved. 
Petition  of  citizens  of  Kearney  Junction  praying  to  be  in- 
corporated into  a  town  to  be  known  as  Kearney,  to  include 
the  following  described  lands,  viz.:  Sees.  1,  2,  3,  10,  11, 
12,  township  8,  range  16,  and  sees.  24,  25,  26,  27,  34,  35, 
and  36,  township  9,  range  16  west,  and  sees.  6  and  7,  town- 
ship 8,  range  15,  and  sees.  30  and  31,  township  9,  range 
15,  and  also  the  territory  extending  southward  from  the 
main  land  in  front  of  said  sees.  10,  11,  and  12,  town  8, 
range  iS,  and  sec.  7,  town  8,  range  15,  of  the  same  width 
to  channel  of  the  Platte  river  was  received,  and  on  motion 
agreed  to,  and  the  appointment  of  the  following  trustees 
ratified:  John  Mahon,  S.  B.  March,  L.  R.  More,  E.  B. 
Carter,  J.  H.  Chandler.'^  Also  an  order  for  the  incorpo- 
ration of  the  town  of  Kearney,  in  which  are  the  following 
recitals:  "And  said  board  being  satisfied  that  said  petition 
was  signed  by  a  majority  of  the  taxable  inhabitants  resid- 
ing within  said  limits  or  boundaries*  at  the  date  thereof, 
and  it  appearing  to  said  board  that  said  inhabitants  ought 
of  right  to  be  incorporated  into  a  town  with  said  bounda- 
ries, with  a  police  established  for  their  local  government, 
it  is  therefore  ordered  that  the  inhabitants  residing  within 
the  following  limits  or  boundaries  [giving  the  same  de- 
scriptions of  land  as  above  set  forth]  are  hereby  declared 
to  be  an  incorporated  town,  and  from  henceforth  they  shall 
be  a  body  politic  and  corporate  by  the  name  and  style  of 
the  town  of  Kearney,"  etc. 

It  appears  from  the  testimony  of  Mr.  Hamer,  a  witness 
called  by  the  plaintiff,  that  the  entire  population  of  Kear- 
ney at  that  time  would  not  exceed  three  hundred;  that 
about  one-half  of  these  persons  were  jpesiding  on  section 
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one,  and  the  others  on  two  adjoiniDg  sections.    Section  one 
appears  to  have  been  platted,  and  also  a  portion  of  an  ad- 
joining section,  but  the  remaining  sections  were  vacant  or 
claimed  and  cultivated  largely  by  persons  who  were  doing 
business  in  the  town.     The  town  was  incorporated  under 
the  act  of  1866,  sec.  1  of  which  reads  as  follows:     "If  a 
majority  of  the  taxable  inhabitants  of  any  town  within  this 
territory  shall  present  a  petition  to  the  commissioners  of  the 
same  county  in  which  said  town  is  situated,  praying  that 
they  may  be  incorporated,  and  a  police  established  for  their 
local  government,  designating  the  name  they  wish  to  as- 
sume, and  if  such  commissioners  shall  be  satisfied  that  a 
majority  of  the  taxable  inhabitants  of  such  town  have 
signed  a  petition,  they  may  declare  the  town  incorporated, 
and  thenceforth  the  inhabitants  within  such  bounds  shall 
be  a  body  politic  and  corporate  by  the  name  and  style  of 
the  town  of  [naming  it],  and  they  and  their  successors 
shall  be  known  by  that  name  in  law,  and  have  perpetual 
succession,  sue  and  be  sued,  defend  and  be  defended  in  all 
courts  of  law  and  equity,  and  may  grant,  purchase,  hold, 
and  rpceive  property,  both  real  and  i)ersonal,  within  such 
town,  and  lease,  sell,  and  dispose  of  the  same  for  the  benefit 
of  the  town,"  etc.     Rev.  Stat.,  379.     A  new  act  was  passed 
in  1873,  to  which  it  is  unnecessary  to  refer.     In  Decem- 
ber, 1873,  the  town  of  Kearney  with  the  above  boundaries 
waa  organized  as  a  city  of  the  second  class  and  divided  into 
three  wards;  and  such  organization  has  continued  to  the 
present  time.     It  appears  from  the  testimony  that  since  the 
organization  of  the  city  all  of  sections  35  and  36  have  been 
platted  into  lots;  that  the  high  sc»hool  is  situated  on  section 
two,  and  that  two  tracts  of  about  ten  acres  each  have  been 
sold  on  that  section;  and  that  a  portion  of  section  12  has 
been  sold  in  lots.     Upon  this  testimony  we  are  asked  to 
cienjoin  the  city  taxes  upon  the  plaintiff's  land.    The  prin- 
pal  ground  upon  which  relief  is  sought  is,  that  the  act  of  the 
commis-sioners  in  including  land  outside  of  that  surveyed 
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and  platted  was  unauthorized^  and  section  42  of  the  act  is 
cited  to  sustain  that  position.  There  is  no  doubt  the  own- 
ers of  land  not  platted  may  object  to  such  land  being  in- 
cluded within  the  boundaries  of  the  corporation,  and  in  a 
proper  proceeding  for  that  purpose  may  have  it  excluded. 
But  if  the  boundaries  of  a  town  are  extended  over  agricul- 
tural lands  on  the  petition  of  the  owner^  or  with  his  tacit 
assent,  and  have  included  such  lands  without  objection  for 
ten  or  twelve  years,  there  must  be  some  equitable  ground 
for  an  injunction,  aside  from  the  mere  fact  that  the  lands 
were  improperly  included  in  the  town  site.  The  petition 
for  incorporation  gave  the  commissioners  jurisdictiou,  and 
there  is  no  allegation  or  claim  of  fraud  on  their  part,  and 
their  action  cannot  be  attacked  in  this  collateral  manner. 
We  do  not  decide  that  the  occupants  of  a  town  can  by  pe- 
tition take  in  territory  in  which  they  have  no  interest  and 
attach  it  to  a  town.  But  in  this  case  the  inhabitants  of 
the  town  proper  seem  to  have  been  to  a  great  extent  the 
settlers  on  the  adjoining  territory,  and  to  have  approved  of 
the  enlarged  boundaries.  The  policy  of  such  annexation 
is  not  to  be  commended.  The  plaintiff  made  no  objection 
to  this  annexation,  and  has  received  all  the  benefits  to  be 
derived  from  the  same,  which,  as  its  lands  adjoin  the  plat- 
ted and  settled  portion  of  the  town,  must  be  considerable, 
and  has  failed  to  show  any  equitable  ground  for  enjoining 
the  taxes  named.     The  judgment  must  therefore  be  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 
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The  State  op  Nebraska,  ex  rel.  W.  M.  Cline,  v. 
John  Wallichs,  Auditor  op  Public  Accounts. 

Appropriations.  There  can  be  no  implied  appropriation  of  money 
by  the  legislatnre.  The  anditor  has  no  anthority  to  draw  a 
warrant  npon  the  treasury*  except  in  pursuance  of  a  specific  ajH 
propriation. 

Maxwell,  J. 

This  is  an  application  to  compel  the  auditor  to  draw  his 
warrant  on  the  temporary  school  fund  for  the  sum  of 
$5,583.35,  for  the  premium  on  county  bonds  purchased  by 
the  board  of  educational  lands  and  funds.  The  account 
has  been  audited,  and  the  only  objection  made  by  the  de* 
fendant  to  drawing  the  warrant  in  question  is,  the  want  of 
an  appropriation.  It  is  claimed  on  the  part  of  the  relator 
that  there  is  an  implied  appropriation  of  sufficient  of  the 
temporary  school  fund  for  the  purpose  of  paying  the  pre- 
mium on  bonds  purchased  by  the  board. 

Sec.  29  of  an  act  to  amend  an  act  entitled  ''An  act  to 
provide  for  the  registry,  sale,  leasing,  and  general  manage- 
ment of  all  lands  and  funds  set  apart  for  educational  pur- 
poses, and  for  the  investment  of  the  funds  arising  from  the 
sale  of  such  lands,"  approved  Feb.  24, 1883  [Laws  of  1883, 
314],  provides  that,  ''the  said  board  shall,  at  their  regular 
meetings,  make  the  necessary  orders  for  the  investment  of 
the  principal  of  the  fund  derived  from  the  sale  of  said 
lands  then  in  the  treasury,  but  none  of  said  funds  shall  be 
invested  or  loaned  except  on  United  States  or  state  securi- 
ties or  roistered  county  bonds.  Provided,  The  said  board 
at  their  discretion  may,  in  the  purchasing  of  such  bonds, 
pay  from  the  temporary  school  fund  a  pi*emium  on  high 
rate  of  interest  bonds.  Provided,  however,  The  said  pre- 
mium shall  not  be  such  as  to  reduce  the  investment  in  such 
case  to  a  lower  rate  of  interest  than  six  per  cent  per  an- 
39 
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num.''  It  is  claimed  that  the  section  quoted  makes  an  ap- 
propriation of  the  necessary  amount  to  paj  the  premium. 
But  we  do  not  think  so.  Sec.  22,  art.  III.  of  the  consti- 
tution provides  that,  "no  money  shall  be  drawn  from  the 
treasury  except  in  pursuance  of  a  specific  appropriation 
made  by  law."  A  specific  appropriation  is  one  expressly 
providing  funds  for  a  particular  purpose.  There  caw  be 
no  implied  appropriation  of  money  under  our  constitution^ 
nor  any  claim  audited  unless  the  items  of  the  account  are 
set  out  State  v.  Wdllichs,  14  Neb.,  439.  There  is  also  a 
provision  that,  '^  no  money  shall  be  diverted  from  any  ap- 
propriation made  for  any  purpose."  The  legislature  pos- 
sesses no  power  to  make  an  implied  appropriation,  and 
there  being  no  express  appropriation  of  the  temporary 
school  fund  for  the  purposes  named,  the  auditor  had  no  au- 
thority to  draw  a  warrant.  The  writ  must  therefore  be 
denied..    By  the  court, 

Wrft  DENIia>. 

Charles  0.  Whedon^  for  relator. 

IsaoM  Powers^  Jr.^  Attorney  GenercUy  for  respondent. 
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Wales  F.  Severance,  plaintiff  in  error,  v.  Samuel 
M.  Melick  et  al.,  defendants  in  error. 

1.  Beplevin:  chattel  mortgage.  In  an  action  of  replevin  be> 
tween  S.,  plaintiff,  and  M.  and  E.,  defendants,  the  property  was 
replevied  and  disposed  of,  the  plaintiff's  claim  to  said  property 
being  based  on  a  chattel  mortgage  thereof  executed  to  him  by 
one  C,  and  the  defendants  claimed  to  be  the  general  owners  of 
said  chattels,  founding  their  title  upon  a  sale  and  purchase 
thereof  upon  the  foreclosure  of  two  chattel' mortgages  executed 
by  said  C.  to  one  F.  L.  S.  prior  to  the  execution  of  plaintiff,  and 
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it  being  the  chtef  point  in  controversy  whether  i  aid  mortgage  to 
F.  L.  S.  sufficiently  described  the  chattels  to  make  the  same 
notice  to  a  subsequent  mortgagee,  there  being  evidence  on  both 
8ide«,  it  was  error  on  the  part  of  the  court  to  instruct  the  jury 
that  in  case  they  should  find  that  "the  property  in  controversy 
was  included  in  a  mortgage  to  Frank  L.  Sheldon,  which  mortgage 
was  prior  in  date  to  that  of  plaintiff,  and  that  said  mortgage  to 
Frank  L.  Sheldon  was  also  duly  filed  iu  the  county  clerk's  office 
of  Lancaster  county,  *  *  *  and  that  by  virtue  of  his  prior 
mortgage  or  mortgages  said  Sheldon  took  the  property  in  con- 
troversy and  foreclosed  his  said  mortgages,  and  by  virtue  of  said 
mortgage  title  sold  the(  property  in  controversy  to  the  defend- 
ants, then  your  verdict  must  be  in  favor  of  the  defendants,  and 
you  will  assess  the  value  of  the  property  in  controversy  and 
damages  for  taking  thereof  in  accordance  therewith  ;  his  inter- 
est in  the  property  in  question  will  be  the  amount  <^ue  on  notea 
secured  by  said  mortgage,  if  you  find  plaintiff's  mortgage  is  a 
valid  ie  1  on  the  property  in  suit  and  there  was  anything  due 
on  his  note  secured  thereon,  and  it  is  subsequent  to  Sheldon's 
mortgage,"  and  the  verdict  of  the  jury  rendered  in  accordance 
with  such  instruction  cannot  be  upheld. 

2     A  party  to  a  jury  trial  has  the  right  to  have  an 

instruction  prepared  by  him  given  to  the  jury  if  the  same  ex- 
presses the  law  correctly  as  applicable  to  the  issues  and  evidence 
in  the  case,  unless  the  same  is  either  in  form  or  substance  con- 
tained in  some  instruction  already  given,  and  that  without 
modification  or  addition  thereto  by  the  court. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Gaslin,  J.,  sitting  for  Pound,  J. 

Wales  F.  Severance,  pro  se. 

L.  C.  Burr,  for  defendants  in  error. 

CoRB,  Ch.  J. 

This  action  was  brought  in  the  court  below  by  the  plain- 
tiff against  the  defendants  for  the  possession  of  certain 
chattel  property.  The  claim  of  the  plaintiff  to  the  said 
property  was  founded  on  a  chattel  mortgage  executed  to 
him  by  on^  Cochran  to  secure  the  payment  of  a  promissory 
note  for  $200,  interest,  and  attorney's  fees. 
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It  appears  from  the  pleadings  that  one  Frank  L.  Shel- 
don had  two  mortgages  executed  by  the  same  party,  prior 
in  date  to  the  plaintiff's  mortgage,  upon  property  of  a 
somewhat  similar  description;  that  Sheldon  had  taken  pos- 
session of  certain  property  and  transferred  it  to  the  defend- 
ants, from  whose  possession  it  was  taken  on  the  writ  of  re- 
plevin in  this  action.  And  the  controversy  in  this  case  is 
as  to  whether  the  property  described  in  Sheldon's  mortgage 
or  mortgages  is  the  same  property  described  in  the  plain- 
tiff's mortgage,  or  rather  whether  the  description  of  the 
property  as  contained  in  Sheldon's  mortgage  or  mortgages, 
they  being  of  record,  ^vas  sufficiently  definite  and  correct 
as  a  description  of  the  property  replevied  to  have  amounted 
to  notice  to  the  plaintiff  at  the  time  of  taking  his  mort- 
gage? 

Upon  the  several  questions  involved  in  this  inquiry, 
there  was  considerable  and  apparently  contradictory  testi- 
mony; but  as  the  conclusion  to  which  the  coturt  has  ar- 
rived  for  the  disposition  of  this  case  does  not  involve  it, 
and  its  consideration  would  occupy  more  time  than  I  have 
at  my  disposal  for  that  purpose,  it  will  not  be  considered , 
but  it  is  proper  to  remark  that  throughout  the  trial  then; 
seems  to  have  been  a  lack  of  control  on  tlie  part  of  the 
court  over  the  attorneys,  and  a  disinclination  to  interfere 
with  their  peculiar  method  of  examining  witnesses,  which 
this  court  could  not  approve.  The  case  was  tried  to  a  jury 
in  the  court  below,  who  brought  in  a  verdict  of  which  the 
following  is  a  copy : 

"  We,  the  jury  in  this  case,  being  duly  impaneled  and 
sworn,  do  find  and  say  that  we  find  the  issues  joined  in 
favor  of  the  defendants;  and  do  further  find  that  At  the 
commencement  of  this  action  defendants  had  the  right  of 
property  and  special  ownership  in  the  goods  and  chattels 
in  the  petition  described  to  the  amount  of  $144.90,  and 
were  entitled  to  the  possession  thereof:  and  we  do  assess 
defendants'  damages  against  the  plaintiff  by  reason  of  the 
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premises  at  one  dollar;  and  we  further  find  the  value  of 
property  in  question  $126/' 

There  is  a  peculiarity  about  this  verdict  which  can 
scarcely  fail  to  attract  attention.  The  verdict  finds  the 
defendants  to  poasess  a  special  property  in  the  chattels  to 
the  amount  of  $144.90,  when  the  absolute  value  thereof  is 
fixed  at  $126.*  This  conclusion  on  the  part  of  the  jury 
could  scarcely  have  been  arrived  at  by  them  under  proper 
instructions;  and  we  need  not  look  far  for  the  instruction 
which  must  haye  been  the  cause  of  this  peculiar  verdict. 

The  second  instruction  given  by  the  court  on  the  part  of 
the  defendant  reads  as  follows :  ^'  If  you  shall  find  from  the 
evidence  that  the  property  in  controversy  was  mcluded  in  a 
mortgage  to  Frank  L.  Sheldon,  which  mortgage  was  prioi 
in  date  to  that  of  plaintiff,  and  that  said  mortgage  to  Frank 
L.  Sheldon  was  also  duly  filed  in  the  county  clerk's  office 
of  Lancaster  county  according  to  law  at  the  ume  of  ihe 
execution  and  delivery  of  the  mortgage  alleged  by  plain- 
tiflF,  and  that  by  virtue  of  his  prior  mortgage  or  mortgages 
said  Sheldon  took  the  property  in  controversy  and  fore- 
closed his  said  mortgages,  and  by  virtue  of  his  said  mort- 
gage title  sold  the  property  m  controversy  to  the  defend- 
ants, then  your  verdict  must  be  in  favor  of  the  defendants, 
and  you  will  assess  the  value  of  the  property  in  controversy 
and  damages  for  taking  thereof  in  accordance  therewith. 
His  interest  in  the  property  in  question  will  be  the  amount 
due  on  notes  secured  by  said  mortgage,  if  you  find  plain- 
tiff's mortgage  is  a  valid  lien  on  the  property  in  suit  and 
there  was  anjiihing  due  on  his  note  secured  thereby,  and  it 
is  subsequent  .to  Sheldon's  mortgage." 

This  instruction  seems  to  me  not  only  to  ignore  the  real 
question  in  controversy,  to-wit,  the  identity  and  descrip- 
tion of  the  property  in  controversy,  but  also  ignores  the 
possibility  of  the  property  replevied  being  less  in  value 
than  the  amount  of  Sheldon's  mortgages.  In  both  respectb 
I  consider  the  instruction  erroneous  and  prejudicial  to  the 
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plaintiff  in  error,  as  well  as  necessarily  misleading  to  the 
jury.  The  defendants  were  in  no  event  entitled  to  a  judg- 
ment against  the  plaintiff  for  more  than  the  value  of  the 
property  replevied,  together  with  damages  for  the  detention 
thereof;  but.  it  will  be  seen  that  the  jury  gave  them  by 
their  verdict  $18.90  more  than  the  value  of  the  property 
as  they  found  it,  besides  damages  for  its  detention,  which 
they  estimated  at  one  dollar. 

Were  I  satisfied  with  the  case  in  all  other  respects,  we 
might  direct  a  remittitur  for  this  excess  and  allow  the  judg- 
ment to  stand  for  the  remainder;  but  I  am  satisfied  that 
there  are  many  other  errors  in  the  record,  one  of  which 
arises  upon  the  modification  by  the  court  of  the  fifth  in- 
struction given  at  plaintiff's  request,  which  reads  as  follows: 
"Without  you  find  that  the  description  of  cattle  in  Shel- 
don's mortgage  was  such  as  would  enable  persons  examin- 
ing the  record  to  locate  and  identify  the  property,  aided  by 
such  inquiries  as  the  mortgages  then  suggested,  you  are 
instructed  that  such  mortgages  as  to  description  are  not 
sufficiently  definite  to  be  notice  to  the  subsequent  mortga- 
gee in  good  faith  for  value."  This  the  court  modified  by 
adding  the  following:  "And  the  sahie  will  be  applicable 
to  plaintiff's  mortgage."  This  modification  was  not  neces- 
sary to  explain  or  limit  the  meaning  of  the  instruction  as 
requested  by  the  plaintiff;  and  the  giving  of  it  in  connec- 
tion with  the  instruction  was  well  calculated  to  mislead  the 
jury  in  the  application  of  the  instruction. 

It  is  a  rule  of  general  if  not  universal  acceptation  that  a 
party  to  a  case  presenting  an  instruction  to  the  court  has 
the  right  to  have  such  instruction  given  to  the  jury  if  the 
same  expresses  the  law  correctly  as  applicable  to  the  issues 
and  evidence  in  the  case,  unless  the  same  is  either  in  form 
or  substance  contained  in  some  instruction  already  given, 
and  that  without  modification  or  additions  thereto  by  the 
court.  Therefore,  without  examining  the  other  errors 
complained  of  by    plaintiff  in  his  petition  in  error,  we 
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have  reached  the  coDclusion  that  there  must  be  a  new 
trial. 

The  judgment  of  the  district  court  is  therefore  reversed 
and  the  case  remanded  for  further  proceedings  in  accord- 
ance with  law. 

Reversed  and  remanded. 
The  other  judges  concur. 


Ruth  A.  Holmes,  plaintiff  in  error,  v.  Charles  B,   i^^p^i 
Holmes,  defendant  in  e^ror.  '  ^  ^^i 

Service  by  Publication.  Ad  affidavit  for  the  service  of  sam- 
moos  by  publication,  sach'  as  set  oat  in  fall  in  the  opinion,  Heid^ 
To  confer  no  jurisdiction  and  to  be  a  nullity. 

Error  to  the  district  court  for  Dakota  county.  Heard 
below  before  Barnes,  J. 

Isaac  Powe>*8y  Jr.,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Cobb,  Ch.  J. 

In  this  case  a  divorce  was  granted  at  the  suit  of  Charles 
B.  Holmes  against  Ruth  A.  Holmes^  in  the  district  court 
of  Dakota  county.  There  was  no^  appearance  of  the  said 
defendant  in  that  court;  the  service  was  by  publication 
only.  The  defendant  afterwards  filed  a  motion  to  set  aside 
the  judgment  on  the  ground  that  the  same  was  null  and 
void,  for  the  reason  that  the  court  had  no  jurisdiction  of 
the  case  at  the  time  of  rendering  such  judgment,  because 
no  summons  was  served  upon  the  defendant,  and  that  she 
had  no  knowledge  of  the  i)endency  of  the  action  at  the  time 
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of  rendering  judgment,  and  that  the  affidavit  for  publica- 
tion was  void  and  did  not  authorize  service  by  publication. 
The  motion  was  overruled,  and  upon  the  alleged  error  of 
the  court  in  its  overruling  the  cause  is  brought  to  this  court 
on  error. 

The  following  is  a  copy  of  the  aflSdavit  of  publication  of 
the  summons  in  this. case,  taken  from  the  record: 

"CharlesB.  Holmes^ 

vs.  >     Afft.  for  publication. 

Ruth  A.  Holmes       j 

"Now  comes  said  plaintiff,  Charles  B.  Holmes,  and  be- 
ing first  duly  sworn,  says  that  he  is  now  and  for  the  last 
year  and  more  has  been  a  bona  fide  resident  of  the  state  of 
Nebraska,  and  that  the  affiant  is  now  residing  in  the  said 
county  of  Dakota. 

"That  the  said  defendant  is  a  non-resident  of  and  now 
absent  from  the  state  of  Nebraska,  and  for  that  reason  ser- 
vice of  summons  cannot  be  made  upon  her  in  Nebraska. 
That  this  is  one  of  the  cases  provided  for  by  the  code  of 
Nebraska  when  service  by  summons  may  be  had  by  pub- 
lication, and  affiant  desires  tliat  service  in  this  case  be  made 
upon  defendant  by  publication." 

[Signed  by  the  plaintiff  and  sworn  to.] 

In  the  case  of  Atkins  v.  Atkins,  decided  by  this  court  and 
reported  in  9th  Neb.,  191,  it  was  held  that  an  affidavit  for 
service  of  summons  by  publication,  somewliat  similar  to 
the  above,  was  so  defective  that  it  gave  the  court  no  juris- 
diction of  the  case.  It  will  be  observed  that  the  affidavit 
states  no  fact  as  to  the  c^use  of  action,  or  otherwise,  where- 
by the  court  could  ascertain  whether  the  said  cause  was  one 
of  those  wherein  service  could  be  made  by  publication  or 
not.  The  affiant  swears  that  it  is,  to  be  sure,  but  he  swears 
to  no  fact  which  if  proven  to  be  false  would  form  the  basis 
of  an  indictment  for  perjury.  For  this  reason,  and  follow- 
ing the  case  of  Atkins  v.  Atkins,  supra,  the  order  of  the 
district  court  in  refusing  the  motion  of  the  defendant  to  set 
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aside  the  decree  in  this  case  is  revei'sed,  the  decree  reversed, 
and  the  case  remanded  to  the  district  court  for  further  pro- 
ceedings in  accordance  with  law. 

Judgment  aooorbijsgly. 
The  other  judges  concur. 


Douglas  CJounty,  appetxee,  v.  William  J.  Conneix, 

APPELLANT. 

Equity :  setting  aside  judgment.  A  salt  to  set  aside  or  modify 
a  judgmeDt  for  a  cause  other  than  those  enumerated  in  section 
602  of  the  civil  code  must  be  founded  on  some  recognized  source 
uf  equity  jurisdiction,  such  as  fraud,  accident,  or  mistake,  or  the 
same  should  be  dismissed. 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Neville,  J. 

W.  J.  Connelly  pro  ne, 

J.  C.  Cowin,  for  appellee. 

Cobb,  Ch.  J. 

It  seems  from  the  record  in  this  case,  that  on  the  5th 
day  of  September,  1878,  W.  J.  Connell  commenced  his  ac- 
tion in  the  district  court  of  Douglas  county  against  Will- 
iam F.  Heins,  treasurer  of  Douglas  county,  and  Thomas 
Bryant,  the  object  of  said  action  being  to  enjoin  the  said 
treasurer  from  executing  and  delivering  a  tax  deed  to  the 
said  Thomas  Byranl  of  certain  land  claimed  by  the  said 
Connell,  and  which  had  been  sold  for  delinquent  taxes  by 
the  said  treasurer,  and  bought  by  the  said  Bryant. 

A  temporary  injunction  was  issued  in  said  case,  and  on 
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the  6th  day  of  January,  1879,  a  final  decree  was  entered 
therein  by  the  said  district  court,  in  which  it  was,  among 
other  things,  decreed  that  it  appeared  by  proper  evidence 
filed  in  said  cause,  that  the  summons  in  said  action  had 
been  duly  served  on  both  of  the  said  defendants.  The  said 
decree  granted  the  relief  prayed  by  the  said  Connell  in  his 
petition,  making  the  said  injunction  perpetual,  and  declar- 
ing the  taxes  for  which  the  said  land  had  been  sold  to  be 
null  and  void  as  well  as  the  levy  and  assessment  thereof 
and  all  the  proceedings  connected  therewith,  and  the  said 
Bryant  and  his  assigns  barred  of  all  interest  therein  or 
equity  in  or  to  said  land  by  reason  of  said  certificates,  or 
any  payment  of  taxes  thereunder,  and  which  said  perpet- 
ual injunction  was  made  to  apply  to  the  successors  of  the 
said  William  F.  Heins,  treasurer  of  Douglas  county,  as 
well  as  to  himself. 

It  further  appears  that  on  the  22d  day  of  July,  1879, the 
board  of  county  commissioners  of  Douglas  county  com- 
menced this  action  in  the  district  court  of  Douglas  county, 
wherein  the  said  board  is  plaintiff,  and  the  said  William  J. 
Connell,  together  with  William  F.  Heins,  treasurer  of 
Douglas  county,  and  the  said  Thomas  Bry&nt  are  defend- 
ants. The  object  and  prayer  of  the  petition  in  which  ac- 
tion is  that  the  decree  rendered  in  saicl  first  mentioned 
action  be  set  aside,  cancelled,  and  declared  void,  and  for 
general  relief.  That  the  said  Connell  and  Bryant  answered 
in  said  action,  and  on  the  7th  day  of  October,  1882,  the 
said  district  court  made  its  final  decree  therein,  in  the  fol- 
lowing words : 

"  The  court  being  fully  advised  in  the  premises,  finds  in 
the  case  of  William  J.  Connell  vs.  William  F.  Heins,  treas- 
urer of  Douglas  county,  and  Thomas  Bryant,  heretofore 
pending  in  and  decided  by  this  court,  that  the  county  of 
Douglas  was  not  made  a  party  defendant,  and  was  not 
served  with  summons  therein.  It  is  therefore  considered 
adjudged  and  decreed  by  this  court  that  the  decree  rendered 


JANUARY  TERM,  1884.  6iy 

Douglas  County  v.  Connell. 

in  said  cause^  so  far  as  the  same  relates  to  or  may  affect  or 
prejudice  said  county  of  Douglas,  be  modified  by  striking 
out  of  the  said  decree  thfe  following  words,  to-wit :  *  And 
the  said  taxes,  and  all  thereof  are  hereby  declared  null  and 
void,  as  well  also  as  the  pretended  levy  and  assessment 
thereof  and  all  the  proceedings  in  connection  therewith,' ' 
and  the  words,  'As  well  also  as  his  successors  in  office,'  and 
that  plaintiff  recover  from  said  William  J.  Connell  its 
costs  expended  herein  taxed  at  $22.98."  There  was  a  mo- 
tion for  new  trial,  which  was  overruled,  and  the  case 
brought  to  this  court  by  appeal. 

If  the  county  of  Douglas  was  not  bound  by  the  proceed- 
ings in  the  case  of  Connell  against  Heius  et  aL,  then  it 
had  no  cause  of  action  in  this  case;  and  I  am  at  a  loss  to 
conc^eive  upon  what  ground  it  could  have  been  deemed  en- 
titled to  any  relief. 

The  statute  provides  that  "  A  district  court  shall  have 
l)Ower  to  vacate  or  modify  its  own  judgments  or  orders 
after  the  term  at  which  said  judgment  was  rendered  or 
order  made. 

1.  By  granting  a  new  trial  of  the  cause,  within  the  time 
and  in  the  manner  prescribed  in  section  318. 

2.  By  a  new  trial  granted  in  proceedings  against  de- 
fendants constructively  summoned  as  provided  in  sec.  77. 

3.  For  mistake,  neglect,  or  omission  of  the  clerk,  or  ir- 
regularity in  obtaining  a  judgment  or  order. 

4.  For  fraud  practiced  by  the  successftil  party  in  obtain- 
ing the  judgment  or  order. 

5.  For  erroneous  proceedings  against  an  infant,  married 
woman,  or  person  of  unsound  mind,  where  the  condition  of 
such  defendant  does  not  appear  in  the  record  or  the  error 
in  the  proceedings. 

6.  For  the  death  of  one  party  before  the  judgment  in 
the  action. 

7.  For  inevitable  casualty  or  mistake  preventing  the 
party  from  prosecuting  or  defending. 
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8.  For  error  in  judgment  shown  by  an  infant  in  twelve 
months  afler  arriving  at  full  age  as  prescribed  in  sec.  442. 

9.  For  taking  judgment  on  Warrants  of  attorney  for 
more  than  was  due  plaintiff  when  the  defendant  was  not 
summoned  or  otherwise  legally  notified  of  the  time  and 
place  of  taking  such  judgment.  Section  602  Compiled 
Statutes^  page  611. 

The  plaintiff's  case  falls  within  none  of  the  provisions 
of  this  section.  There  doubtless  may  cases  arise  in  which 
a  court  of  equity  would  have  jurisdiction  to  set  aside  or 
modify  a  judgment  in  cases  other  than  those  mentioned  in 
the  above  sections ;  but  in  all  such  cases  it  must  be  founded 
upon  some  recognized  source  of  equity  jurisdiction  such  as 
fraud,  accident,  or  mistake.  Nothing  of  that  kind  is  al- 
leged in  the  case  at  bar.  There  being  no  sufficient  allega- 
tions contained  in  the  petition  upon  which  a  judgment 
could  be  founded,  the  judgment  of  the  district  court  is 
reversed,  and  the  case  dismissed. 

JUDGME^'T  ACXX)RDINGLY. 

The  other  judges  concur. 


William  Roggencamp,  plaintiff  in  error,  v.  John 
T.  Dobbs,  defendant  in  error. 

1.  Kew  Trial.    A  motion  for  a  new  trial  mnst  be  filed  at  the 

term  at  which  the  verdict  or  decision  is  rendered,  and  except 
for  newly  discovered  evidence  within  three  days  after  the  rendi- 
tion of  the  verdict  or  decision,  unless  unavoidably  prevented. 

2.    :    CONSTRUCTION  OF  STATUTE,     The  words  "unavoidably 

prevented  "  are  equivalent  in  meaning  to  circumstances  beyond 
the  control  of  the  moving  party,  and  do  not  excuse  mere  negUct. 

Error  to  the  district  court  for  Lancaster  county.     Tried 
below  before  Pound^  J.   Motion  to  quash  bill  of  exceptions. 
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L.  C,  Burr,  for  defendant  in  error,  for  the  motion. 

H,  D,  liliea  and  Foxworthy  &  Son,  for  plaintiff  in  error, 
contra. 

Maxwell,  J. 

This  is  an  action  of  replevin  brought  by  the  plaintiff 
against  the  defendant  to  recover  certain  hogs  belonging  to 
the  plaintiff,  which  the  defendant  as  pound  master  of  .the 
village  of  Bennett  had  taken  up.  On  the  trial  of  the  cause, 
the  jury  found  for  the  defendant,  and  that  he  had  a  special 
interest  in  the  hogs  in  question  for  $10.50.  The  verdict 
was  rendered  on  the  seventh  of  June,  1882,  and  judgment 
rendered  thereon  on  the  twelfth  of  that  month.  On  the 
eighteenth,  or  six  days  after  judgment  was  rendered,  the 
plaintiff  asked  leave  to  file  a  motion  for  a  new  trial.  This 
application  was  ac(X)mpanied  by  afiSdavits  setting  forth 
n^lect  of  the  plaintiff's  attorney  to  file  the  motion,  and 
that  the  plaintiff  placed  reliance  upon  him,  etc.  A  motion 
for  a  new  trial  was  also  tendered.  The  application  was 
overruled,  and  there  being  no  motion  for  a  new  trial  a  mo- 
tion is  now  made  to  quash  the  bill  of  exceptions. 

Unless  equitable  grounds  exist  for  granting  a  new  trial, 
as  where  a  party  is  prevented  from  making  his  defense  by 
circumstances  beyond  his  control,  in  which  case  equity  may 
in  a  proper  case  grant  relief.  A  motion  for  a  new  trial 
must  be  filed  w\thin  the  time  fixed  by  law.  Horn  v. 
Queen,  4  Neb.,  108.  Ldby  v.  Heirs  of  Ludlow,  4  Ohio, 
493.  Vanneraon  t?.  Pendleton,  8  S.  &  M.,  452.  Peebles  t?. 
RaMs,  1  Little,  24.  Unless  equitable  grounds  exist,  such 
as  will  warrant  a  court  of  equity  in  granting  relief,  the 
motion  for  a  new  trial  must  be  made  at  the  term  the  ver- 
dict or  decision  is  i-endered,  and,  except  for  the  cause  of 
newly  discovered  evidence,  shall  be  within  thi'ee  days  after 
the  verdict  or  decision  is   rendered,  unless   unavoidably 
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prevented.  Code,  §  316.  The  words  "  unavoidably  pre- 
vented ''  evidently  refer  to  circumstanoes  beyond  the  con- 
trol of  the  party  desiring  to  file  the  motion.  The  law 
requires  diligence  on  the  part  of  clients  and  attorneys,  and 
the  mere  n^lect  of  either  will  not  entitle  a  party  to  relief 
on  that  ground.  It  might  be  different  in  case  of  the 
deliberate  betrayal  of  a  client  by  an  attorney.  But  such 
case  probably  will  not  occur,  and  is  not  shown  in  this. 
There  being  no  sufficient  cause  shown  for  filing  the  mo- 
tion for  a  new  trial,  there  was  no  error  in  denying  the 
same.  As  none  of  the  errors  assigned  in  the  petition  in 
error  can  be  considered,  the  judgment  of  the  court  below 
must  be  affirmed. 

Judgment  accordingly. 
The  other  judges  concur. 


WiLLIAif   OS^ENKOP,  PLAINTIFF  IN  EBROR,  V.  PeTER 

Akeson,  defendant  in  error. 

Judgment.  An  offer  in  wrillng^bnt  withont  a  signature,  to  permit 
the  plaintiff  to  take  judgment  for  a  specified  sum  and  oosts  ia 
not  sufficient.    It  must  be  signed. 

Error  to  the  district  court  for  Cass  county.    Tried  be- 
low before  Pound,  J. 

Orites  &  Ramsay y  for  plaintiff  in  error. 

George  S,  Smith  and  J,  B.  Strode,  for  defendant  in  error. 

Maxwell,  J. 

The  defendant  brought  an  action  in  the  county  court  of 
Cass  county  to  recover  the  sum  of  $65,  with  interest  from 
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May  1st,  1882.  On  the  trial  of  the  cause  the  court  ren- 
dered judgment  in  favor  of  Akeson  for  $65  and  costs. 
Ossenkop  then  appealed  to  the  district  ooui*t,  where  judg- 
ment was  rendered  against  him  for  the  sum  of  $14.60. 
And  the  court  being  about  to  render  judgment  against  him 
for  costs  he  filed  the  following  affidavit: 

"State  of  Nebraska,  1  * 
County  of  Cass.     / 

"  William  Ossenkop,  being  duly  sworn,  on  oath  deposes 
and  says  that  he  is  the  defendant  in  the  above  entitled  ac- 
tion; that  on  the  sixth  day  of  June,.A.D.  1882,  at  Mt, 
Pleasant  precinct,  in  said  ooimty,  he  personally  served  on 
said  defendant  the  annexed  notice,  marked  "  A,"  by  deliv- 
ering to  and  leaving  with  said  defendant  a  true  copy  and 
duplicate  thereof,  and  further  affiant  saith  not. 

**  William  Ossenkop. 

"Subscribed  in  my  presence  and  sworn  to  before  me  this 
nineteenth  day  of  October,  1 883. 

"W.  C.  Showalter,  Clerk:' 

"Ex.  A. 
"To  Peter  Akeson: 

"I  hereby  offer  you  judgment  against  me  in  the  sum  of 
twenty  dollars  and  costs  to  this  time  in  the  action  now 
pending  between  us  before  Hon.  J.  W.  Johnson,  county 
judge  of  Cass  county,  Nebraska.'^ 

There  is  no  signature  to  the  offer,  but  below  the  copy  in 
the  record  are  the  following  words : 

"Delivered  to  Peter  Akeson,  June  6th,  1882. 

"William  Ossenkop." 

No  copy  was  filed  in  the  county  or  district  courts,  nor 

was  the  matter  brought  to  the  attention  of  the  district 

court  except  in  the  manner  above  indicated.     The  district 

.  court  found  that  the  offer  was  not  sufficient,  and  rendered 

judgment  against  Ossenkop  for  the  costs  of  the  action. 

Section  1004  of  the  code  provides  that,  "if  the  defend- 
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ant  at  any  time  before  trial  offer  in  writing  to  allow  judg- 
ment to  be  taken  against  bim  for  a  specified  sum,  the 
plaintiff  may  immediately  have  judgment  therefor  with  the 
costs  then  accrued.  But  if  he  do  not  accept  such  oflfer  be- 
fore the  trial,  and  fail  to  recover  in  the  action  a  sum  equal 
to  the  offer,  he  cannot  recover  costs  accrued  after  the  offa*; 
but  costs  must  be  adjudged  against  him/'  etc. 

This  section  is  copied  literally  from  sec^  109  of  the  code 
of  Ohio,  and  was  construed  by  the  supreme  court  of  that 
state  in  Carpenter  v.  Kenty  11  Ohio  State,  554.  In  that 
case  the  agent  of  Carpenter,  on  the  return  day  of  the  sum- 
mons, read  to  the  plaintiffs  and  filed  with  the  justice  the 
following,  omitting  the  title: 

"The  defendants  hereby  tender  to  the  plaintifis  a  judg- 
ment in  favor  of  said  plaintiffs  against  said  defendants  of 
fifty  dollars,  with  costs  that  have  accrued  up  to  this  date. 

"Reason  Carpenter, 
"Samuel  Carpenter, 
"Daniel  Breeding, 
"By  James  M.  Stout,  their  agent. 

"March  2,  1857." 

This  was  held  to  be  a  good  tender.  See  also  Adams  r. 
Phifer,  25  Ohio  State,  301.  But  we  are  not  aware  of  any 
case  where  it  was  held  that  an  unsigned  notice  served  upon 
the  plaintiff  at  his  residence  was  suffieient.  The  offer 
should  be  of  such  a  character,  that  if  the  plaintiff  saw  fit 
to  accept  of  it,  he  could  file  it  in  court  and  take  judgment 
for  the  amount  offered.  That  he  could  not  dr  so  in  this 
case  is  evident.  It  does  not  even  api)ear  that  the  offer  was 
in  Ossenkop's  handwriting.  An  offer  of  this  kind,  when 
made,  should  be  filed  with  the  justice,  so  that  in  case  of  an 
appeal  it  would  be  certified  up.  It  cannot  be  given  in  ev- 
idence, and  is  merely  in  the  nature  of  an  offer  to  compro- 
mise by  i)aying  a  certain  sum  and  costs.  The  offer  in  the 
case  under  consideration  would  have  been  sufficient  in 
form  if  duly  signed  by  the  defendant,  as  it  does  not  appear 
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that  any  other  case  between  the  same  parties  was  pending 
in  the  county  court.  There  is  no  error  in  the  record,  and 
the  judgment  is  affirmed. 

Judgment  affirmed. 

The  otlier  judges  concur. 


Edgar  A.  Philleo,  plaintiff  in  error,  v.  The  Sand- 
wich Manufacturing  Company,  defendant  in 

ERROR. 

Verdiot  not  against  Evidence.  Where  the  parchaseT  of  a 
reaper,  after  having  used  it  an  entire  season,  returned  it  and 
brought  suit  for  the  purchase  money,  and  the  Jury  having  ren- 
dered a  verdict  against  him,  Heldf  Not  against  the  weight  of  tes- 
timony. 

Error  to  the  district  court  for  Adams  county.     Tried 
below  before  Pound,  J.,  sitting  for  Gaslin,  J. 

J.  if.  Abbott,  for  plaintiff  in  error. 

Batty  &  RagaUy  for  defendant  in  error. 

Maxwell,  J. 

Prior  to  the  harvest  of  1881  the  plaintiff  purchased  a 
reaper  of  an  agent  of  the  defendant.  Either  through  the 
inexperience  of  the  plaintiff  in  the  use  of  machinery,  or 
through  defects  in  the  machine,  or  perhaps  both,  the  plain- 
tiff was  unable  to  cut  more  than  five  acres  per  day  during 
that  season,  about  sixty  acres  in  all.  In  September,  1881, 
the  plaintiff  stated  to  the  general  agent  of  the  defendant 
that  he  had  the  money  in  his  pocket  to  pay  for  the  ma- 
chine, and  the  agent  said  he  would  like  to  have  it  ''and  the 
company  would  make  the  machine  all  right.''  The  plain- 
tiff states  that  he  thereupon  "  paid  the  money  and  took  an 
40 
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order  from  White,  the  general  agent,  that  they  would  fix 
it  in  thirty  days.''  Afterwards  the  plaintiff  took  the  ma- 
chine to  the  station  at  Mt.  Ayr,  where  he  had  obtained  it, 
and  an  agent  of  the  defendant  repaired  it,  excepting  the  fin- 
ger bar,  which  he  stated  it  would  be  necessary  to  send  to  Lin- 
coln for.  The  plaintiff  then  took  the  machine  home,  but 
returned  it  next  morning  and  asked  the  agent  where  he 
would  have  it.  He  answered  that  he  would  have  nothing 
to  do  with  it 

The  agent  testifies  that  a  day  or  two  afterwards  he  took 
a  finger  bar  out  of  a  new  machine  and  put  it  in  that  of  the 
plaintiff;  and  the  testimony  tends  to  show  that  the  machine 
did  good  work  in  the  year  1882.  The  plaintiff,  upon  re- 
turning the  machine  as  above  described,  conmienced  a  suit 
against  the  defendant  to  recover  the  amount  paid  for  the 
machine,  and  caused  an  attachment  to  be  issued  and  levied 
upon  certain  machines  as  the  property  of  the  defendant. 
On  the  trial  of  the  cause  in  the  district  court,  the  jury  re- 
turned a  verdict  for  the  defendant,  and  judgment  being 
rendered  thereon,  the  plaintiff  brings  the  cause  into  this 
court  by  petition  in  error.  The  principal  error  relied  up- 
on is  that  the  verdict  is  against  the  weight  of  evidence. 
It  is  pretty  clear  that  the  verdict  is  right.  In  the  absence 
of  a  contract  to  that  effect,  a  purchaser,  aftx^r  using  a  ma- 
chine for  an  entire  season,  cannot  return  it  and  demand  a 
new  one  as  a  matter  of  right.  The  company  seems  to  have 
made  the  repairs  agreed  upon,  and  so  far  as  this.record  dis- 
closes, did  all  that  they  agreed  to  do.  In  any  event,  all 
that  the  plaintiff  could  recover  would  be  the  value  of  the 
repairs;  but  as  the  testimony  tends  to  show  that  they  were 
properly  made,  there  can  be  no  recovery  on  that  ground. 
There  is  no  error  in  the  record,  and  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 
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/^^  9e>  

Annie  M.  Wilson,  plaintiff  in  ebrob,  v.  Okin  E.     97  157 
Young,  defendant  in  errob.  "If  «2| 

_o8_537J 

1.  Practice:    pbejudicial  ebsob  must  appbab.    The  decision 

of  an  inferior  oonrt  in  admitting  evidence  on  the  trial  of  a  cause 
wiU  not  be  reversed  unless  the  evidence  is  before  the  supreme 
court,  and  prejudicial  error  is  shown. 

2.    :    iNSTBTTcnoNS  TO  JUBY.    In  an  action  of  forcible  entry 

and  detention  or  forcible  detention  of  real  property,  tried  in  a 
justice  court,  the  justice  has  no  authority  to  charge  the  jury 
upon  the  law  of  the  case. 

Error  to  the  district  court  for  Gage  county.     Tried  be- 
low before  Davidson,  J. 

FoQcworthy  &  JSon,  for  plaintiff  in  error. 

Burr  &  Parscms,  for  defendant  in  error. 

Reese,  J. 

On  the  11th  day  of  March,  1882,  the  plaintiff  in  error 
instituted  proceedings  against  the  defendant  in  error  before 
A.  B.  McNickle,  a  justice  of  the  peace  in  Gage  county, 
charging  him  with  the  forcible  detention  of  the  real  estate 
described  in  her  complaint,  by  holding  over  after  the  ter- 
mination of  his  lease.  The  defendant  in  error  answered, 
denying  the  unlawful  detention  of  the  property,  and  alleg- 
ing his  right  to  the  possession  of  the  premises  under  a  sul)- 
sequent  lease,  made  by  the  plaintiff  to  him  for  another  year. 
The  case  was  tried  to  a  jury,  who  returned  a  veixlict  in 
favor  of  the  defendant.  The  plaintiff  then  removed  the 
case  to  the  district  court  of  Gage  county  by  proceedings  in 
error,  where  the  judgment  was  affirmed,  and  by  similar 
proceedings  she  brings  it  into  this  court.  None  of  the  evi- 
dence has  been  preserved,  and  we  can  only  look  to  the 
record  for  light  in  deciding  the  questions  presented. . 

The  record  of  the  justice  shows  that  during  the  trial 
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*'  The  usual  order  of  trial  was  pursued  until  plaintiff  had 
closed  her  rebuttal  testimony  and  rested  her  case,  when  de- 
fendant asked  leave  of  the  court  to  offer  some  surrebuttal 
testimony,  to  which  plaintiff  objected;  objections  were  not 
sustained,  to  which  ruling  plaintiff  then  duly  excepted." 

It  is  sometimes  necessary  for  courts,  in  furtherance  of 
jastice,  to  allow  testimony  to  be  introduced  after  a  party 
has  closed  his  case;  and  in  the  case  of  ToTner  v.  Densmore, 
8  Neb.,  384,  this  court  held  that  in  the  exercise  of  proper 
discretion  such  might  be  permitted  aft;er  the  case  had  been 
submitted  to  the  jury.  As  the  evidence  introduced  as 
"  surrebuttal"  is  not  before  us,  it  is  impossible  for  us  to  say 
whether  injustice  has  been  done  or  not,  and  certainly  we 
cannot  presume  it  has.  It  is  true,  the  evidence  is  given  a 
name  which  does  not  recommend  it,  but  it  is  not  certain,  by 
any  means,  that  the  true  character  of  the  testimony  is  in^ 
dicated  by  its  name,  and  it  must  be  presumed  that  the  tes- 
timony was  properly  admitted.  It  is  further  allied  that 
the  justice  of  the  peace  erred  in  refusing  to  give  the  instruc- 
tion asked  for  by  the  plaintiff.  In  this  there  was  no  error. 
A  justice  of  the  peace  has  no  authority  to  charge  a  jury 
upon  the  law  of  a  case.  Ives  v.  Nonns,  13  Neb,,  252. 
The  plaintiff  in  error  insists  that  the  decision  in  the  case  of 
Ives  V.  Norths  is  not  applicable  to  this  case  for  the  reason 
that  the  system  of  practice  in  cases  of  this  kind  is  different 
from  the  practice  in  ordinary  cases,  and  section  1028  of 
the  civil  code  is  relied  upon  as  indicating  the  change  con- 
tended for.  While  the  section  referred  to  changes  die  oath 
to  be  administered  to  the  jury  and  the  form  of  the  verdict, 
yet  we  cannot  hold  that  the  change  is  so  radical  as  is  con- 
tended for  by  plaintiff. 

There  being  no  error  shown  by  the  record  before  us,  the 
decision  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 
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16  089 

17  096 

Louis  E.  Empkie  et  al.,  appellees,  v.  John  McLean   ins ' 

31  ISO 

32  289 

1.  Order  of  Sale :    defects  in  previous  pboceedinqs.    The 

failare  of  the  sheriff  to  legally  advertise  and  offer  for  sale  prop- 
erty which  was  not  sold  for  want  of  bidders  will  not  invalidnte 
a  subsequent  sale  made  onder  another  order  of  sale  to  which  no 
objection  is  made. 

2.  Bill  of  Exceptions.    Affidavits  used  on  a  hearing  in  the  dis- 

trict coart  most  be  embodied  in  a  bill  of  exceptions  to  be  avail- 
able in  the  supreme  court. 

Appeal  from  the  district  court  of  .Merrick  county. 
Heard  below  before  Post,  J. 

W.  H.  SneUingy  for  appellants. 

A.  Ewhig  and  John  Patterson,  for  appellees. 

Reese,  J. 

This  case  is  an  appeal  from  the  ruling  of  tHe  district 
court  of  Merrick  county  in  confirming  a  sale  made  by  the 
sheriff  of  certain  property  on  the  foreclosure  of  a  mortgage. 

It  appears  from  the  record  that  the  property  had  been 
offered  for  sale  by  the  sheriff  two  or  three  times  before  it 
was  finally  sold,  and  that  on  each  failure  to  sell  the  order 
of  sale  had  been  returned  by  the  sheriff  endorsed  "  Not  sold 
for  want  of  bidders." 

The  first  objection  made  to  the  confirmation  of  the  sale, 
as  finally  made,  is,  that  at  the  prior  efforts  of  the  sheriff  to 
sell,  he  had  advertised  and  offered  the  property  (which  con- 
sisted of  different  tracts  of  land)  as  one  tract.  This  may 
have  been  true,  and  yet  it  is  impossible  for  us  to  see  how 
it  could  affect  this  sale,  as  it  is  shown  by  the  sheriff's  re- 
turn that  the  property  was  appraised  and  sold  in  subdivi- 
sions.    Whatever   may   have   occurred   under   the   prior 
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orders  of  sale  in  offering  the  property  for  sale,  since  it  was 
not  sold,  could  not  in  any  degree  affect  the  sale  made  under 
the  last  order  of  sale. 

The  second  objection  is,  that  another  party  offered  to 
purchase  a  part  of  the  property  at  the  first  offer  at  a  higher 
price  than  that  for  which  it  sold  under  the  third  order  of 
sale.  It  is  not  necessary  to  dwell  upon  this  point  longer 
than  to  say  that,  there  being  no  bill  of  ex6eptions  in  this 
case  there  is  no  proof  before  this  court  to  sustain  the  alle- 
gation. This  court  cannot  consider  questions  depending 
upon  proofs  submitted  to  the  district  court  unless  the  evi- 
dence is  preserved  by  a  proper  bill  of  exceptions.  Ray  v. 
Maaouy  6  Neb.,  102.     Oliver  v.  Sheeley^  11  Neb.,  521. 

The  same  may  be  said  of  the  other  objections  presented 
to  the  court  below,  and  as  the  same  rule  must  be  applied 
the  judgment  and  decr^  of  the  district  court  is  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 
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1. 

James  Evans,  plaintiff  in  error,  v.  George  T. 

DeRoE,  DEFENDANT  IN  ERROR. 

Usury.  An  usurious  note  transferred  to  a  hona  fide  purchaser 
before  maturity,  for  value,  without  notice,  is  not  open  to  the  de- 
fense of  usury. 

2.  Trial.  Where  a  jury  is  waived  the  finding  of  a  court  will  not 
be  set  aside  as  being  against  the  weight  of  evidence,  unless  it  is 
dearly  wrong. 

Error  to  the  district  court  for  Antelope  county.    Tried 
below  before  Barnes,  J. 

Z).  A.  Holmes,  for  Dlaintiff  in  error. 
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Thomas  CfDay^  for  defendant  in  error. 
Maxwell,  J, 

In  March,  1881,  the  plaintiff  executed  a  note  to  W.  H. 
Dickinson  for  the  sum  of  $95,  due  in  one  year,  with  inter- 
est at  ten  per  cent.  A  few  days  after  the  execution  and 
delivery  of  the  note,  Dickinson  endorsed  it  as  follows: 
"Pay  Geo.  T.  DeRoe  or  order  W.  H.  Dickinson,"  and  sent 
the  same  to  DeRoe,  who  resided  in  New  York.  After- 
wards DeRoe  endorsed  the  note  as  follows:  "Pay  to  W. 
H.  Dickinson  for  collection  G.  T.  DeRoe,"  and  sent  the 
note  to  Dickinson.  To  secure  the  payment  of  this  note, 
the  plaintiff  executed  to  Dickinson  a  chattel  mortgage  on 
personal  property  of  the  value  of  several  himdred  dollars. 
The  plaintiff  afterward  paid  the  sum  of  $68  on  the  note. 
To  obtain  the  balance  due  thereon  the  defendant  seized  the 
mortgaged  property.  The  plaintiff  thereupon  brought  an 
action  of  replevin  and  regained  the  possession.  On  the 
trial  of  the  cause  a  jury  was  waived  and  a  trial  had  to  the 
court,  which  found  in  favor  of  the  defendant,  and  found 
the  value  of  his  interest  to  be  the  sum  of  $42.25.  The 
principal  error  relied  upon  is,  that  the  finding  is  against 
the  weight  of  evidence.  The  testimony  tends  to  show  that 
the  only  consideration  for  the  note  was  the  sum  of  $60, 
and  it  is  therefore  claimed  that  the  contract  is  usurious. 
We  think  that  usury  is  clearly  proved,  and  if  the  action 
was  between  the  original  parties  to  the  transaction  this 
court  would  have  no  hesitancy  in  reversing  the  judgment. 
But  DeRoe  claims  to  be  a  bona  fide  purchaser  of  the  note 
for  value,  before  maturity,  and  without  notice  of  any  de- 
fense to  the  same.  If  this  is  true  he  would  take  the  note 
free  from  the  defense  of  usury.  Worieadyke,  v.  Meelian,  9 
Neb.,  229.  The  testimony  upon  this  point  is  conflicting, 
there  being  some  testimony  tending  to  show  that  Dickinson 
was  the  a^nt  of  DeRoe.     But  the  agency  is  positively  de- 


15    t»2l 
574H3 


682      SUPREME  COURT  OF  NEBRASKA, 

Fozbea  y.  McCoy. 

nied  by  witnesses  who,  if  such  agency  existed,  must  have 
known  of  the  same.  The  endorsement  of  the  note  by  Dick- 
inson and  transmission  of  the  same  by  him  to  DeRoe,  and 
the  endorsement  by  DeRoe  to  Dickinson  for  collection,  are 
circumstances  tending  to  show  an  agency,  and  were  proper 
to  submit  to  a  court  or  jury  as  tending  to  establish  that 
fact.  But  they  are  not  conclusive,  and  are  overcome  by 
other  testimony  tending  to  show  the  good  &ith  of  the  trans- 
action. It  would  subserve  no  good  purpose  to  review  the 
testimony  at  length.  The  questions  involved  are  purely  of 
fact,  and  the  finding  will  not  be  set  aside  unless  it  is  clearly 
wrong.     As  it  is  not,  the  judgment  must  be  affirmed. 

Judgment  affirmed. 

Cobb,  Ch.  J.,  concurs. 

Reese,  J.,  having  been  counsel  for  defendant  in  error, 
did  not  sit. 


George  W.  Forbes,  appellant,  v.  Margaret  A. 
McCoy  et  al.,  appellees. 

1.  Mortgage  to  Beoure  Surety:    whbk  action  libs.   Where 

the  condition  of  a  mortgage  is  to  saye  the  mortgagee  harmleas 
from  the  payment  of  a  debt  owing  by  the  mortgagor,  for  which 
the  mortgagee  was  surety,  Jffeld^  'AaX  no  action  coold  be  main- 
tained on  the  mortgage  until  the  mortgagee  has  paid  the  debt  or 
some  portion  thereof— that  is,  until  actual  damages  have  been 
sustained  by  him. 

2.    :     CONSIDEBATION.    Where  a  note  was  signed  by  the 

mortgagee  as  surety,  on  March  29th,  and  a  mortgage  to  indem- 
nify him  was  made  by  the  principal  debtor  and  wife  on  April 
1st  following,  Held,  That  there  is  no  presumption  that  there  was 
no  consideration  for  the  mortgage. 
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Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Neville,  J. 

George  W.  Doane,  for  appellant. 

H,  D.  Estabrook  aqjl  J.  L,  W^Aster^  for  appellees. 

Maxwell,  J. 

This  is  an  action  to  foreclose  a  mortgage  executed  by 
George  A.  McCoy  and  Margaret  A.  McCoy  to  the  plain- 
tiff upon  certain  real  estate  in  the  city  of  Omaha.  A  de- 
murrer to  the  petition  was  sustained  in  the  court  below  and 
the  action  dismissed.  The  plaintiff  appeals  to  this  court 
It  is  allied  in  the  petition,  in  substance,  that  on  the 
twenty-ninth  day  of  March,  1870,  George  A.  McCry,  with 
the  plaintiff  as  surety,  executed  and  delivered  to  Edward 
Creighton  a  promissory  note  for  the  sum  of  $2,000,  due  in 
one  year  from  date,  with  interest  at  12  per  cent;  that  to 
secure  and  indemnify  the  plaintiff  from  loss  on  account 
thereof  the  said  George  A.  McCoy  and  Margaret  A.  Mc 
Coy,  his  wife^  on  the  first  day  of  April,  1870,  executed  a 
mortgage  to  the  plaintiff,  upon  lot  7,  in  block  22,  in  the 
city  of  Omaha;  that  on  the  tenth  day  of  June,  1872,  Ed- 
ward Creighton  recovered  a  judgment  against  said  George 
A.  McCoy  and  the  plaintiff  upon  said  note  for  the  sum  of 
$2,286  and  costs,  the  plaintiff  being  certified  as  surety  in 
said  judgment;  that  on  the  second  of  July,  1872,  an  exe- 
cution was  duly  issued  on  said  judgment  and  levied  upon 
lot  7,  in  block  22,  in  Omaha,  and  the  same  was  sold  to 
William  Vorce  for  the  sum  of  $1,605,  who  received  a 
sheriff^s  deed  therefor;  that  at  the  time  of  said  sale  George 
A.  McCoy  owned  an  undivided  half  of  said  lot,  and  Mar^ 
garet  A.  McCoy  owned  the  other  undivided  half  interest 
therein  and  dower  interest  in  the  other  half;  that  after  the  * 
sale  of  said  lot  there  still  remained  due  on  said  judgment 
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the  sum  of  $786.58,  and  as  Greorge  A.  McCoy  had  no  other 
property  whereon  to  levy,  the  plaintiff,  to  protect  his  own 

property  from  levy  and  sale,  on  or  about  the day  of 

August,  1872,  paid  to  the  sheriff  of  said  county  the  balance 
remaining  due  on  said  judgment,  being  the  sum  of  $786.68, 
and  that  thereby  the  condition  of  said  mortgage  was  broken 
and  a  cause  of  action  accrued  in  favor  of  the  plaintiff;  that 
no  part  of  said  debt  has  been  paid,  etc.  It  is  also  alleged 
that  George  A.  McCoy  died  in  1879,  and  that  no  letters  of 
administration  have  been  taken  out  on  his  estate.  A  copy 
of  the  mortgage  is  attached  to  the  petition  as  an  exhibit, 
and  is  as  follows:  ^'Ktiow  all  men  by  these  presents,  that 
we,  George  A.  McCoy  and  Margaret  A.  McCoy,  husband 
and  wife,  of  Omaha,  in  consideration  of  two  thousand  dol- 
lars in  hand  paid,  do  hereby  grant,  bargain,  sell,  and  con- 
vey unto  George  W.  Forbes,  of  the  same  place,  the  follow- 
ing described  real  estate,  situate  in  the  county  of  Douglas, 
and  state  of  Nebraska,  to-wit :  Lot  7,  in  block  22,  in  the 
city  of  Omaha,  as  surveyed  and  lithographed,  tc^tber 
with  all  the  appurtenances  thereimto  belonging;  and  we 
do  hereby  covenant  with  said  Geo^  W.  Forbes  and  his 
heirs  and  assigns  that  we  are  lawfully  seized  of  said  prem- 
ises, that  they  are  free  fix>m  incumbrances,  and  we  do 
hereby  covenant  to  warrant  and  defend  the  said  premises 
against  the  lawful  claims  of  all  persons  whomsoever.  Pro- 
vided alwaya,  and  these  presents  are  upon  this  condition, 
that  whereas  Greorge  A.  McCoy  and  George  W.  Forbes 
have  made,  executed,  and  delivered  to  Edward  Creightuu 
a  certain  promissory  note  for  the  sum  of  $2,000,  dated 
March  29th,  1870,  due  one  year  after  date,  with  interest 
at  the  rate  of  12  per  cent  per  annum  from  maturity  until 
paid,  which  note  was  signed  by  said  Forbes  as  an  accom- 
modation maker,  and  this  mortgage  is  to  indemnify  and 
save  him  harmless.  Now  if  the  said  Greorge  A.  McCoy 
shall  well  and  truly  pay  or  cause  to  be  paid  the  said  sum 
of  money  in  said  note  mentioned,  with  the  interest  thereon, 
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according  to  the  tenor  and  effect  of  said  note,  theti  these 
presents  shall  be  null  and  void.  But  if  said  sum  of  money 
or  any  part  thereof  or  any  interest  thereon  is  not  paid  when 
the  same  is  due,  then  in  that  case  the  whole  of  said  sum 
and  interest  shall  and  by  this  indenture  does  immediately 
become  due  and  payable;  or  if  the  taxes  and  assessments 
of  every  nature  which  are  assessed  or  levied  against  said 
premises  qire  not  paid  at  the  time  when  the  same  are  by 
law  due  and  payable,  then  in  like  manner  the  whole  of 
said  sum  shall  immediately  become  due  and  payable,  and 
upon  forfeiture  of  this  mortgage,  or  in  case  of  default  in 
any  of  the  payments  herein  provided,  the  said  George  W. 
Forb€S  shall  be  entitled  to  the  immediate  possession  of  said 
premises,  and  in  the  event  of  the  foreclosure  of  this  mortgage 
a  reasonable  sum,  to  be  determined  by  the  court,  shall  be 
awarded  in  addition  to  the  judgment.'^ 

There  are  three  grounds  assigned  in  support  of  the  de- 
murrer: 1st,  That  the  right  of  entry  to  the  mortgagee  is 
a  forfeiture,  and  a  right  to  foreclose  accrues  at  once;  2d, 
That  when  the  instrument  deviates  from  a  simple  contract 
to  indemnify,  even  though  indemnity  be  the  sole  object  of 
the  contract,  upon  a  bi^each  of  the  condition  a  cause  of  ac- 
tion accrues  for  the  whole  amount  specified;  3d,  That  the 
mortgage  being  made  several  days  after  the  giving  of  the 
note  no  consideration  is  shown.  If  we  consider  the  several 
provisions  of  the  mortgage  together  it  is  pretty  clear  4ihat 
the  contract  is  one  of  indemnity  alone — to  save  the  plain- 
tiff harmless  if  required  to  pay  the  note.  This  being  so, 
he  could  sustain  no  action  upon  the  mortgage  until  he  had 
sustained  injury  by  paying  the  debt  or  a  portion  of  it. 
This  question  was  before  the  court  in  Gregory  v.  Hartley, 
6  Neb.,  856,  and  it  was  held  that  where  a  condition  or 
promise  is  only  to  indemnify  atid  save  harmless  a  party 
from  some  consequence,  no  action  can  be  maintained  until 
actual  damages  have  been  sustained  by  the  plaintiff.  8t<mt 
V.  Folgev,  34  Iowa,  74.     Lathrop  v.  Atwood,  21  Conn., 
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117.  In  re  Neffua,  7  Wend.,  499.  Thomas  v.  Allen,  1 
Hill,  146.  Churohia  v.  Hunt,  3  Denio,  321.  Wibon  v. 
StUwell,  9  Ohio  State,  467.  The  plaintiff  was  merely  surety 
on  the  note.     The  debt  was  not  his  own  but  that  of  McCoy. 

This  principle  is  clearly  recognized  in  In  re  Negus,  7 
Wendell,  and  Douglass  v.  Clark,  14  John.,  177.  In  the 
caae  last  cited  the  condition  of  the  bond  was  that,  '^if  the 
said  Sylvester  Clark  above  bounden  shall  well  and  truly 
pay  off  and  discharge  said  bond,  and  save  Uie  said  2iebulon 
harmless  and  indemnified  from  the  payment  thereof  or  any 
part  thereof,  and  from  all  costs,  damages,  and  charges 
thence  arising  to  said  Zebulon,  then  the  above  written 
obligation  to  be  null  and  void,"  etc.  The  court  say: 
"Whether  this  plea  be  good  or  not  will  depend  upon  what 
is  deemed  the  true  construction  of  the  bond.  If  the  de- 
fendant is  to  be  considered  as  undertaking  to  pay  off  and 
discharge  the  recited  bond,  the  plea  is  bad ;  but  if  it  be 
considered  a  bond  of  mdemnity  to  save  the  plaintiff  harm- 
less from  all  damages,  by  reason  of  the  recited  bond,  the 
plea  is  good.  1  Sand.,  1 17  n.  1  Boss.  &  Pull.,  688.  We 
are  inclined  to  think  the  good  sense  and  sound  interpreta- 
tion of  the  bond  is  according  to  the  latter  construction. 
*  *  *  This  construction  is  much  strengthened  by 
the  circumstance  that  it  appears  from  the  recited  bond  that 
the  defendant  was  not  the  person  who  was  to  pay  the  du- 
ties. They  were  due  from  Rice,  with  whom  the  defendant 
was  bound." 

In  Thomas  v.  Allen,  1  Hill,  145,  it  is  said  the  bond  in 
suit  was  more  than  a  bond  of  indemnity  because  it  bound 
the  defendant  to  pay  off  the  plaintiff's  debt,  and  the  breadi 
was  well  assigned  by  allying  that  the  obligor  had  not  paid 
at  the  day.  In  that  case  it  is  said  that  Douglass  v.  Clark 
was  silently  overruled  in  Port  r.  Jackson,  17  John.,  239. 
The  facts  in  the  latter  case  cannot  be  stated  in  a  brief  form, 
but  it  is  clear  that  the  obligation  was  not  one  of  indemnity 
alone.     In  the  case  under  consideration,  the  bond  being 
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one  of  indemnity  alone^  and  the  plaintiff  being  merely  surety 
for  the  payment  of  the  note  to  Creighton,  he  sustained  no 
damage  for  which  an  action  would  lie,  so  far  at  least  as  the 
petition  discloses,  until  he  had  paid  some  portion  of  the 
debt.  And  this  payment  being  made  within  ten  years  be- 
fore the  commencement  of  the  action,  it  is  not  barred  by 
the  statute  of  limitations. 

Second.  The  note  was  executed  on  the  twenty-ninth  of 
March,  1870,  and  the  mortgage  in  question  on  the  first  of 
April,  of  that  year.  So  far  as  appears,  the  execution  of 
the  mortgage  was  agreed  upon  at  the  time  the  note  was 
signed.  The  court  will  not  presume  that  there  was  no  con- 
sideration for  the  mortgage. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 

The  other  judges  concur. 
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Myron  G.  Manly,  plaintiff  in  error,  v.  Rollin  L. 

Downing,  defendant  in  error.  ,,  ^.^ 

40    533 

1.    Mechanic's  Lien.    An  aooonnt  in  the  following  form:  44  5^ 

"Keabney.  Nebraska,  Feb.  28,  1880.        "i5~637 

"  N.D.Haley,  Esq.,  ^-  "i 

"To  R.  L.  Downing,  Dr.       Cr. 

"1879,  Sept.  30,  to  Nov.  13,  To  Inmber  for  hoQ8e..|63  77 

"By  work $  3  00" 

Jffeld,  To  be  a  sufficient  itemization  of  account  under  the  provi- 
sions of  sec.  3  of  chap.  54,  Comp.  Stat.,  entitled  ** Mechanics' 
and  laborers'  liens." 


:    FOBBCLOSVBE.    In  an  action  to  foredoee  a  mechanic's 

lien,  when  found  necessary  the  petition  may  be  amended  and 
new  parties  brought  in  after  the  expiration  of  two  years  ftom 
the  time  of  famishing  the  building  material  or  labor  on  which 
the  lien  is  founded. 
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Error  to  the  district  court  for  Buffisilo  county.  Tried 
below  before  Gaslin,  J. 

E.  C,  Calkins,  for  plaintiff  in  error,  cited:  Philips  on 
Mechanics'  Liens^  §  20. 

Sam.  L.  Satndge,  for  defendant  in  error. 
Cobb,  Ch.  J. 

This  was  an  action  brought  by  Bollin  L.  Downing  or- 
iginally against  N.  D.  Haley  for  the  purpose  of  foreclosing 
a  mechanic's  lien.  The  petition  was  verified  on  the  IStli 
day  of  October,  1881,  and  alleged  the  furnishing  and  de- 
livery of  the  building  material  for  which  the  suit  was 
brought  on  the  13th  day  of  November,  1879,  and  the  filing 
of  the  mechanic's  lien  in  the  clerk's  office  therefor  on  the 
3d  day  of  March,  1880.  Service  in  said  action  was  had 
on  the  said  Haley  by  publication,  and  on  the  30th  of  No- 
vember, 1881,  the  default  of  the  said  Haley  was  duly  en- 
tered in  court  for  want  of  an  answer  in  said  cause.  After- 
wards on  the  6th  day  of  April,  1882,  the  plaintiff  filed  in 
the  office  of  the  clerk  of  said  court  an  amended  peti- 
tiou  in  said  cause,  in  which  the  said  N.  D.  Haley,  and  also 
Myron  G.  Manly  were  made  defendants;  and  in  which 
amended  petition,  after  setting  up  all  the  facts  stated  in  the 
original  petition,  the  same  contains  the  following  allegations 
as  number  six  (6):  "The  defendant,  Myron  G.  Mauly, 
claims  to  have  purchased  said  premises,  atTter  this  mechanic's 
lien  attached  to  the  same,  and  to  be  now  the  owner  of  said 
premises,  but  the  extent  of  his  interest  in  the  same  is  un- 
known to  plaintiff.  The  plaintiff  therefore  prays  for  judg- 
ment against  said  N.  D.  Haley  for  the  sum  of  sixty  dollars 
and  seventy-seven  cents  with  interest  thereon  from  the  11th 
day  of  May,  1880.  That  the  lien  and  interest  of  the  said 
Myron  G.  Manly  in  said  premises  may  be  decreed  to  be 
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minor  and  inferior  to  that  of  the  plaintiff's  lien.  That  de- 
fendant may  be  foreclosed  and  barred  of  all  right,  lien, 
and  equity  of  redemption  in  said  premises,"  etc. 

On  the  22d  day  of  May,  1882,  the  defendant,  Myron 
G.  Manly,  filed  his  answer  in  said  cause,  in  which  he  de- 
nied all  knowledge  or  information  of  the  furnishing  of  said 
building  material  to  the  said  Haley  by  the  plaintiff.  De- 
nies that  the  said  Haley  was  at  the  time  stated  the  owner 
in  fee  of  the  said  premises.  Denies  that  on  the  81st  of 
March,  1880,  or  at  any  other  time,  the  plaintiff  made 
an  account  in  writing  of  the  items  of  lumber  or  building 
material  furnished  defendant  Haley  under  any  oontwict 
for  the  erection  or  repair  of  any  building  on  said  lot,  duly 
swore  to  and  filed  the  same  in  the  clerk^s  office  of  said 
Buffalo  county.  All^^  that  on  the  9th  day  of  January, 
1880,  the  defendant  purchased  of  defendant  Haley  his  in- 
terest in  said  contract  for  the  said  lot,  and  the  same  was 
afterwards  and  on  the  same  day  duly  assigned  to  this  de- 
fendant.  That  afterwards,  on  about  the  19th  day  of  May 
1880,  the  defendant  having  fulfilled  said  contract  of  pur- 
chase, receival  title  to  the  said  lot  and  paid  in  full  an  ad- 
equate consideration  therefor;  and  that  "more  than  two 
years  have  elapsed  since  the  allied  filing  of  the  said  al- 
leged account  in  the  said  clerk's  office  of  Buffiilo  county .'' 
To  this  a  reply  was  filed,  and  a  trial  had  to  the  court,  which 
found  all  of  the  issues  in  favor  of  the  plaintiff,  and  rendered 
a  judgment  in  his  favor  for  sixty-nine  dollars  and  costs, 
which  judgment  the  defendant  Manly  now  brings  to  this 
court  by  petition  in  error. 

Two  points  are  made:  (1)  That  the  statute  requires  a 
lienor  to  file  an  account  of  items  of  his  demand.  This  he 
failed  to  do,  but  simply  described  it  as  "  balance  on  lum- 
ber "  I  am  not  aware  that  this  point  has  been  previously 
presented  to  this  court,  and  being  cited  to  no  audiorities  in 
support  of  the  position  taken  by  plaintiff  in  error,  except 
the  general  one,  to  the  effect  that  in  cases  between  the 
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claimant  and  a  purchaser  in  good  faith,  without  notice,  the 
claimant  must  strictly  comply  with  all  tJie  statutory  require- 
ments, and  seeing  no  ground  whatever  upon  which  plain- 
tiff in  error  can  claim  that  he  has  lost  any  advantage  by 
the  failure  of  the  lienor  to  itemize  his  account,  nor  any  dan- 
ger which  can  possibly  be  risked  of  setting  an  erroneous 
pi'ecedent  in  this  case,  I  am  forced  to  the  conclusion  that 
this  point  should  be  overruled. 

The  first  section  of  the  statute  entitled  '^  Mechanics'  and 
Laborers'  Liens,"  then  in  force,  provides,  "That  any  per- 
sons who  shall  perform  any  labor  or  furnish  any  material, 
or  machinery,  or  fixtures,"  etc.  Section  three  provides  that 
"any  person  entitled  to  a  lien  under  this  chapter  shall 
make  an  account  in  writing  of  the  items  of  labor,  skill, 
machinery,  or  material  furnished,  or  either  of  them,  as  the 
case  may  be,"  etc. 

It  is  a  sufficient  compliance  with  these  provisions  that 
.the  paper  signed,  sworn  to  and  filed  in  accordance  with  the 
provisions  of  section  three,  contains  an  account  in  writing, 
stating  the  character  and  time  of  labor,  or  the  character 
and  value  of  material  or  machinery  or  fixtures  as  the  case 
may  be.  I  think  that  to  require  any  further  particularity 
or  specifications  in  this  paper  would  require  the  doing  of 
an  unnecessary  thing,  and  would  in  some  cases  work  a 
hardship  and  loss  to  meritorious  claimants. 

The  remaining  point  is  that  the  action  was  brought  ont 
of  time ;  the  statute  then  in  force  requiring  all  actions  for 
the  enforcement  of  mechanics'  liens  to  be  brought  within 
two  years  from  the  furnishing  of  the  material,  etc.  Ac- 
cording to  the  pleadings  and  evidence,  the  building  mate- 
rials in  the  case  were  furnished  on  or  about  the  13th  day 
of  November,  1879.  The  affidavit  for  service  by  publica- 
tion upon  N.  D.  Haley  was  sworn  to  on  the  13th  day  of 
October,  1881.  In  the  record  we  find  the  following  jour- 
nal entry  "That  due  and  l^al  notice  of  the  pendency  of 
this  case  was  given  to  the  said  defendant,  N.  D.  Haley,  by 
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publication,  as  required  by  law,  in  the  Western  New  ErUy  a 
newspaper  published  in  said  Bufialo  county,  and  of  gen- 
eral circulatiou  therein;  and  that  afler  the  expiration  of 
service,  and  time  of  answer  to  plead  or  demur  to  petition 
of  plaintiff,  the  said  Haley  was,  at  the  November  term, 
1881,  of  this  court,  three  times  solemnly  called  in  open 
court  by  the  sheriff,  and  came  not,  but  made  default,  which 
was  accordingly  entered  of  record."  This  was  one  of  the 
iindings'  of  the  court  in  the  case.  From  these  findings  it 
sufficiently  appears  that  the  action  was  commenced  against 
the  said  Haley  within  two  years  from  the  time  of  the  fur- 
nishing of  the  building  materials  iu  question.  It  is  true 
that  after  the  taking  of  said  judgment  by  default  against 
the  said  Haley,  the  plaintiff  discovered  that  the  premises 
had  been  conveyed  by  Haley  to  the  defendant  Myron  G. 
Manly,  rendering  it  necessary  to  make  him  a  party  to  the 
proceedings  in  order  to  cut  off  his  equity  of  redemption. 
The  said  plaintiff  thereupon  obtained  leave  to  file  an 
amended  petition,  which  was  filed,  making  the  said  Myrou 
G.  Manly  also  a  defendant,  and  such  proceedings  had 
therein  that  the  judgment  which  is  now  before  this  court 
on  error  was  rendered.  The  said  defendant  Manly  also 
being  a  non-resident  of  the  state  of  Nebraska,  had  to  be 
served  by  publication,  and  it  is  true  that  the  said  plain- 
tiff appears  to  have  proceeded  against  the  said  Haley  as  well 
as  the  said  Manly  in  these  amended  proceedings,  but  so 
{blt  as  the  said  Haley's  name  appeared  in  the  second  publi- 
cation, the  same  was  only  surplusage,  and  did  not  have  the 
effect  to  set  aside  and  vacate  the  judgment  already  rendered 
against  him,  nor  change  the  time  of  the  actual  commence- 
ment of  the  suit..  The  action  having  been  commenced 
against  the  said  Haley  within  the  two  years  provided  by 
law,  the  proceedings  could  be  amended  and  other  parties 
brought  in,  notwithstanding  more  than  two  years  had 
elapsed  before  proceedings  to  that  end  were  commenced. 
There  are  probably  cases  holding  to  the  contrary  of  this, 
41 
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but  we  are  cited  to  do  authorities  on  this  point,  and  the 
time  at  my  disposal  does  not  permit  of  my  hunting  them 
up.     The  judgment  of  the  district  court  is  affirmed. 

Judgment  affikmed. 
The  other  judges  concur. 


15    M2 
21    BOl 
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lr»  6i2j    Ransdell  and  Reed,  plaintiffs  in  error,  v.  Eri  C- 
15  M2  Putnam,  defendant  in  error. 
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\j» 46j    Trial  to  the  Court :  findino.    When  an  action  at  law  Ib  tried  to 

^  ^  a  conrt  without  a  jury,  the  finding  of  fact  by  such  court  is  a 

&5  056|  substitute  for,  and  stands  in  lieu  of,  a  verdict  of  a  juiy,  and  need 

be  no  mord  specific  than  the  rexdict  of  a  jury  upon  the  Fame 

pleadings  and  evidence. 

Error  to  the  district  court  for  Madison  county.  Tried 
below  before  Barnes,  J. 

WigtonA  Whitham,  for  plaintiffs  in  error  cited:  Gould's 
Pleadings,  §  56.  Uhlig  v.  Garrison,  2  N!  W.  R,,  258. 
Sempk  V.  Hailman,  3  Gilm.,  131.  Smith  v,  Silvis,  8  Ktb., 
167. 

Brome  &  Durkmd,  for  defendent  in  error,  cited :  Deger- 
ing  V.  Flick,  14  Neb.,  448.  Freeman  judgments,  §§  53- 
55.  Church  v,  Oroasmany  41  Iowa,  373.  Garret  v. 
Wood,  3  Kan.,  231. 

Cobb,  Ch.  J.- 

This  case  w*as  originally  tried  before  a  justice  of  the 
peace.  The  plaintiff's  cause  of  action  was  stated  in  his 
bill  of  particulars,  as  follows:  "Plaintiff  says  that  defend- 
ants Ransdell  and  Heed  are  justly  indebted  to  him  in  the 
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eum  of  one  hundred  and  twenty-five  dollars  on  account  of 
work  and  labor  performed  by  the  plaintiff  for  defendants 
at  their  request  after  the  fifteenth  day  of  September,  1881, 
and  before  the  commencement  of  this  action.  Plaintiff 
further  says  that  the  defendants  have  totally  failed  and  re- 
fused to  pay  him  the  said  sum  of  money  so  due  for  said 
services,  or  any  part  thereof,  though  often  requested,  etc,/^ 
and  demanded  judgment  for  one  hundred  and  twenty-five 
dollars  besides  costs. 

The  defendants  filed  their  counter-claim  or  set-off  in  the 
sum  of  ei^lity-one  dollars,  as  follows:  "The  defendants  al- 
.lege  by  way  of  cross  demand,  that  before  the  bringing  of 
this  suit  plaintiff  was  and  still  is  indebted  to  defendants  in 
the  sum  of  sixty-eight  dollars  for  lodging,  fuel,  and  rent,, 
ten  dollars  for  rent  of  portions  of  office  for  tool  chests,  and 
three  dollars  for  money  had  and  received  by  plaintiff  from 
defendant;  wherefore  defendants  pray  judgment  for  eighty- 
one  dollars  and  c(5sts." 

After  heai'ing  the  testimony,  the  justice  rendered  his 
judgment  as  follows:  "After  hearing  and  duly  weighing 
the  testimony  and  authorities,  it  was  found  by  this  court 
that  the  plaintiff  have  and  recover  of  the  defendants  Rans- 
dell  and  Reed  the  sum  of  twenty-nine  dollars  and  fifty 
cents,  as  due  him  for  services  and  labor  done  and  performed,, 
and  for  costs  of  this  suit,  taxed  as  follows,'^  etc. 

The  case  was  taken  to  the  district  court  on  error,  where 
the  judgment  of  the  justice  was  duly  affirmed  and  the  said 
petition  in  error  dismissed;  from  which  judgment  the  case 
is  brought  to  this  court  on  error.  The  points  presented  by 
the  plaintiffs  in  error  in  their  brief  are  as  follows: 

First,  The  justice  made  no  finding  of  facts. 

Second,  If  the  justice  made  a  finding  of  facts  such  find- 
ing is  not  sufficiently  definite  and  certain. 

Third,  If  there  is  a  finding  of  fact  made  such  finding  is 
not  responsive  to  all  the  issues,  and  the  district  court  erred 
in  affirming  such  judgment  of  the  justice  of  the  peace. 
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The  finding  of  facts  by  a  oourt  is  in  fact  a  substitute  for 
the  verdict  of  a  jury.  Had  there  been  a  jury  in  this  case, 
a  proper  verdict  from  it  would  have  been:  "We,  the  jury, 
find  for  the  plaintiff,  and  assess  his  damages  at  twenty-nine 
dollars  and  fifty  cents."  That  verdict  applied  to  the  claim 
of  the  plaintiff  and  the  counter-claim  of  the  defendants 
would  have  said,  in  eS&ct,  that  the  jury  found  a  balance  of 
that  amount  due  to  the  plaintiff  on  his  account  after  allow- 
ing all  that  the  defendants  were  entitled  to  have  allowed 
on  their  counter-claim  or  set-off.  That,  as  I  understand 
it,  is  in  effect  said  by  the  finding  of  the  justice  of  the  peace 
in  this  case.  There  was  really  but  one  issue  to  be  tried  by 
the  justice;  that  was  the  state  of  accounts  between  the 
plaintiff  and  defendants  as  proven  at  the  trial. 

The  judgment  of  the  district  court  dismissing  the  peti- 
tion in  error  and  affirming  the  judgment  of  the  justice  of 
the  peace  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


JORGEX    MaDSEN,    plaintiff    IN    ERROR,    V.    NORFOLK 

Mill  Co.,  John  E.  Olney,  A.  J.  Durland,  and 
Daniel  Desmond,  defendants  in  error. 

1.  Bill  of  Sxeeptions.  When  a  bUl  of  exoeptions  is  signed  with- 
out being  submitted  to  the  adverse  party  for  examination  and 
amendment,  a  motion  to  quash  the  same  will  be  sustained. 

%    :    PRESUMPTION.     There  being  no  bill  of  exceptions,  it  will 

be  presumed  that  the  evidence  sustains  the  decree  of  the  district 
court 

Error  to  the  distriet  eourt  for  Madison  county.    Tried 
below  before  Barnes,  J. 
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George  N.  Beels,  for  plaintiff  in  error. 
Brome  t&  Durland,  for  defendants  in  error. 
Reese,  J. 

This  is  a  proceeding  in  error  for  the  purpose  of  revers- 
ing the  judgment  of  the  district  court  of  Madison  county. 
The  bill  of  exceptions  was  presented  to  and  signed  by  the 
trial  judge  without  first  having  been  served  upon  or  sub- 
mitted .to  the  defendant  in  error  or  its  attorney.  The  de- 
fendant in  error  files  a  motion  in  this  court  to  quash  the 
bill  of  exceptions,  and  the  case  is  submitted  upon  the  mo- 
tion and  generally. 

In  Uhling  v.  ScheUenberg,  12  Neb.,  609,  this  court  has 
decided  that  where  a  bill  of  exceptions  was  signed  without 
being  submitted  to  the  adverse  party  for  examination  and 
amendment,  a  motion  to  quash  must  be  sustained.  That 
case  is  decisive  of  this.     The  motion  to  quash  is  sustained. 

The  case  being  submitted  for  final  decision,  we  have  ex- 
amined the  proceedings  so  far  as  is  shown  by  the  record, 
and  find  no  error  appearing  upon  the  face  thereof.  The 
issues  were  properly  formed  and  the  cause  was  tried  to  the 
court,  who  found  for  the  defendant.  It  must  be  presumed 
that  the  finding  was  supported  by  sufficient  evidence. 
White  V.  Rourke,  11  Neb.,  519.  The  decree  of  the  district 
court  is  affirmed. 

Decree  affirmed. 
The  other  judges  concur. 
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William  B.  Milleu,  plaintiff  in  error,  v.  Tilford 


33  278  M.  Mesick,  defendant  in  error. 


Bill  of  PartioiQars:    dbmubbbb.    There  is  no  provision  for  a 
demurrer  to  a  bill  of  particulars  before  a  Justice  of  the  peace. 

Error  to  the  district  court  for  Kearney  county.  Tried 
below  before  Gaslin,  J. 

J.  M,  Stewartj  fbr  plaintiff  in  error. 

Jod  Hull,  for  defendant  in  error. 

Maxwell,  J. 

This  action  was  brought  in  the  county  court  of  Kearney 
county  upon  a  promissory  note,  of  which  the  following  is 
a  copy : 

"  MiNDEN,  Neb.,  Oct.  4th,  1880. 
"On  or  before  the  4th  day  of  October,  1881,  I  promise 
to  pay  to  the  order  of  Hans  Miller  the  sum  of  $35,  for 
value  received,  at  ten  per  cent  from  date. 

"W.  B.  Miller," 

On  which  was  the  following  guaranty: 

"For  value  received  I  gukrantee  the  within  to  T.  M. 
Mesick. 

"Hans  Miller." 

The  defendant  Miller  demurred  to  the  bill  of  particulars 
upon  the  ground  that  the  causes  of  action  were  improperly 
joined.  The  demurrer  was  sustained.  Mesick  thereupon 
took  the  case  on  error  to  the  district  court,  where  the  judg- 
ment was  reversed  and  the  cause  set  down  for  trial.  The 
plaintiff  brings  the  cause  into  this  court  by  petition  in 
error. 

The  same  practice  would  prevail  on  the  trial  of  this  case 
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as  though  it  had  been  tried  before  a  justice  of  the  peace, 
and  there  is  no  provision  for  a  demurrer  before  a  justice. 
The  judgment  is  therefore  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 


Bex  Mundy,  appellee,  v.  Christiana  E.  Whitte- 
more,  appellant. 

1.  Pleading:    evidence.    Under  an  allegation  in  a  petition  that 

a  note  and  mortgage  were  assigned  to  the  plaintiff,  he  may  prove' 
an  indorsement  and  delivery  of  the  note. 

2.     :    MORTGAGE  FORECLOSUB£.     An  allegation  in  a  petition 

that  no  proceedings  have  been  had  at  law  for  the  recovery  of 
the  debt  secured  by  the  mortgage  is  suflicient  to  show  that  no 
action  at  law  has  be6n  commenced. 

3.  Mortgage:    husband  and  wife  :    duress.     A  mortgage  ex- 

ecuted by  a  wife  upon  her  separate  estate,  to  secure  a  debt  owing 
by  the  husband,  for  money  embezzled  by  him,  is  not  executed 
under  duress,  although  done  to  prevent  his  being  convicted  and 
sent  to  the  penitentiary. 

4.     :    ASSIGNMENT.     The  assignee  of  a  mortgxige  securing  a 

negotiable  promissory  note,  who  takes  it  in  good  faith  before 
maturity  for  value,  takes  it  as  he  does  the  note  free  from  equi- 
ties between  the  original  parties. 

Appeal  by  defendants  from  a  decree  of  the  district 
court  of  Lancaster  county,  Pound,  J.,  presiding. 

Samuel  J.  TutUe,  for  appellant,  on  allegations  in  petition 
cited:  §  860,  Code.  Oregory  v.  Hartley ,  6  Neb.,  356.  He 
also  contended  tliat  the  liability  of  the  appellant  in  this 
controversy  arises  solely  from  the  mortgage,  and  not  at  all 
from  the  note;  for  in  this   mortgage  (granting  for  tlie 
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pi^esent  that  it  is  valid)  she  has  charged  her  separate  estate 
with  the  payment  of  a  certain  debt^  and  the  signing  of  the 
note  does  not  enlarge  the  liability;  that  the  appellee  in 
this  suit  stands  therefore  at  the  best,  as  the  assignee  of 
a  chose  in  action  only,  open  to  every  defense  available 
as  against  his  assignor.  1  Jones  on  Mortg.,  683.  Ed- 
wards on  Bills  and  Notes,  page  286.  McCrum  v.  Corby, 
11  Kan.,  464.  Hodden  v.  Bodkey,  17  Kan.,  429.  And 
that  the  burden  of  proof  of  showing  that  appellee  was 
a  bona  fide  purchaser  without  notice  devolved  on  him. 
Rook  Island  Bank  v.  Nelson,  41  Iowa,  563.  On  duress 
cited:  Tapley  v.  Tapley,  10  Minn.,  360.  Hockley  v. 
Headley,  45  Mich.,  569.  Central  Bank  v,  Copeland,  18 
Md,,  305.     Anderson  v.  Anderson,  9  Kan.,  112. 

if.  L.  Easterday  and  A.  S,  Tibbets,  for  appellee,  on  bona 
fide  purchase  by  appellee,  cited :  Comp.  Stat.,  393.  Porter 
V,  Green,  4  Iowa,  571.  Hewitt  v.  Rankin,  41  Iowa,  36. 
Conrad  v.  Atlantio  Ins.  Co.,  1  Peters,  441.  Purchaser 
without  knowledge  of  duress  holds  the  property.  jFVey  r. 
Clifford,  44  Cal.,  335.  Deputy  v.  Stapleford,  19  Gal., 
302.  White  v.  Craves,  107  Mass.,  325.  Hall  v.  PaUer- 
son,  51  Pa.  St.,  289.  Marston  v,  Brifienham,  76  III.,  611. 
Somes  V.  Brewer,  2  Pick.,  184.  Hewitt  v.  Rankin,  41 
la.,  35. 

Maxwell,  J. 

This  is  an  action  to  foreclose  a  mortgi^  executed  by 
Whittemore  and  wife  to  F.  W.  Daubney  and  by  him  trans- 
ferred before  due  to  the  plaintiff.  The  mortgage  was  ex- 
ecuted upon  the  separate  property  of  the  wife,  which  was 
occupied  as  the  family  homestead.  The  principal  defense 
relied  upon  is  that  the  mortgage  was  executed  by  the  wife 
while  under  duress  by  her  husband.  It  was  claimed  on 
the  trial  of  the  cause  that  inasmuch  as  it  is  allied  in  the 
{)etition  that  the  note  and  mortgage  were  assigned  to  the 
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plaintiff,  that  therefore  he  is  not  a  bona  fide  holder  thereof. 
The  all^ation  is  as  follows:  "On  the  14th  day  of  April, 
1881,  said  F.  "W.  Daubney  for  a  valuable  consideration  as- 
signed said  note  and  mortgage  and  the  money  due  thereon 
to  this  plaintiff."  The  question  here  involved  was  before 
this  court  in  the  case  of  State  National  Bank  v.  Haylen,  14 
Neb.,  480,  and  it  was  held  that  the  allegation  was  sufficient 
The  word  assign  means  to  transfer,  or  make  over.  In  its 
broiid  sense  it  includes  all  transfers  of  whatever  nature. 

In  Jones  on  Mortgages,  Vol.  1,  §  834,  it  is  said,  "An 
assignee  for  value  of  a  negotiable  note  before  due  takes  it 
free  from  equities.  At  common  law,  so  far  as  a  mortgage 
is  merely  a  debt  or  security  for  a  debt,  it  is  a  chose  in  ac- 
tion, not  n^otiable,  and  therefore  not  assignable.  *  * 
But  the  debt,  being  the  principal  thing,  imparts  its  char- 
acter to  the  mortgage,  and  although  the  mortgage  itself  in 
the  beginning  is  only  assignable  in  equity,  the  legal  rights 
and  remedies  upon  the  debt  have  become  fixed  upon  this 
incident  of  the  debt,  and  the  equitable  principles  in  regard 
to  the  mortgage  have  become  naturalized  in  the  common 
law  system.  When,  therefore,  the  debt  secured  is  in  the 
form  of  a  n^otiable  note,  a  legal  transfer  thus  carries  with 
it  the  mortgage  security;  and  inasmuch  as  a  negotiable 
promissory  note,  by  the  commercial  law,  when  assigned  for 
value  before  maturity,  passes  to  the  assignee  free  from  all 
equitable  defenses  to  which  it  was  subject  in  the  hands  of 
the  payee,  it  does  not  lose  this  character  which  it  has  under 
the  commercial  law  when  it  is  secured  by  mortgage.  The 
mortgage  rather  is  regarded  as  following  the  note,  and  as 
taking  the  same  character;  and  it  is  the  generally  received 
doctrine  that  the  assignee  of  a  mortgage  securing  a  nego- 
tiable note,  taking  it  in  good  faith  before  maturity,  takes 
it  free  from  any  equities  between  the  original  parties." 

Under  an  allegation  that  an  instrument  has  been  as- 
signed to  the  plaintiff  he  may  introduce  proof  of  any  fact 
tending  to  show  an  assignment.     The  mode  in  most  caseB 
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is  uot  material;  so  that  there  was  an  intention  to  p&ss  the 
entire  title  to  the  thing  assigned.  A  transfer  of  negotiable 
paper  by  indorsement  is  but  one  of  the  modes  by  which  it 
may  be  assigned  or  transferred.  The  allegation  therefore 
was  sufficient  to  authorize  the  introdnction  of  testimony 
tending  to  show  a  transfer  of  the  note  and  mortgage  in 
question  to  the  plaintiff. 

It  is  allied  in  the  petition  that  no  proceedings  at  law 
have  been  had  for  the  recovery  of  the  debt  secured  thereby, 
nor  has  any  part  thereof  been  collected  and  paid,  and  there 
is  now  due  upon  said  note  and  mortgage  the  sum  of 
$295.87.  At  common  law  a  mortgagee  could  pursue  all 
his  remedies  at  one  and  the  same  time.  Booth  r.  Boothy  2  ' 
Atk.,  343.  Bumell  v,  Martin,  Doug.,  417.  Schoole  r. 
Sail,  1  Sch.  &  Lef.,  186.  Dunkley  v.  Van  Buren,  3  Johns. 
Ch.,  330.  4  Kent  Com.,  184.  Under  that  practice  a  plain- 
tiff could  bring  his  action  at  law  for  the  recovery  of  the 
debt,  and  having  obtained  a  judgment,  cause  an  execution  to 
be  levied  upon  the  mortgaged  premises  and  a  sale  thereof 
had.  This  in  many  cases  led  to  the  sacrifice  of  the  debtor's 
property,  and  in  Tlce  v.  Annin,  2  Johns.  Ch.,  125,  it  is 
suggested  in  case  a  mortgagee  should  elect  to  proceed  in 
this  manner,  and  having  sold  the  equity  of  redemption 
under  a^/a,  should  afterwards  attempt  to  collect  his  debt 
out  of  other  property  of  the  mortgagor,  equity  would  either 
stay  the  proceeding  or  compel  him  upon  payment  of  the 
debt  to  assign  the  same  and  the  security  to  the  mortgagor 
to  enable  him  to  indemnify  himself  out  of  the  mortg^ed 
premises.  Afterwards  the  statute  of  that  state  was  amended 
so  as  to  prohibit  a  sale  of  the  mortgaged  premises  upon  an 
execution  issued  on  a  judgment  on  the  mortgage  debt,  and 
also  prohibiting  an  action  at  law  while  the  action  to  fore- 
close was  pending.  Our  statute  is  very  nearly  in  the  same 
language  as  that  of  New  York,  and  probably  was  copied 
from  it.  2  Van  Santvoord's  Eq.  PI.,  84.  An  allegation 
that  no  proceedings  at  law  have  been  had  for  the  reooveiy 
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of  the  debt  is  clearly  sufficient  as  a  denial  that  such  pro- 
ceedings had  been  instituted. 

The  principal  ground  of  defense  is  that  of  duress.  The 
answer  states  in  substance  that  on  the  day  the  mortgage 
was  executed  her  husband  came  to  the  house  with  a  notary 
public,  having  the  note  and  mortgage  already  prepared ; 
that  her  husband  stated  to  her  that  he  had  embezzled 
moneys  belonging  to  one  Daubney,  the  mortgagee;  that  a 
warrant  was  already  issued  for  his  arrest,  and  that  he 
would  be  sent  to  the  penitentiary;  that  thereupon  he  drew 
a  loaded  revolver  and  said  that  he  would  not  be  arrested, 
but  that  he  would  shoot  any  one  that  attempted  to  arrest 
'  him;  that  the  wife  fearing  that  perhaps  her  husband  would 
shoot  any  one  who  should  attempt  to  arrest  him,  and  be- 
lieving from  his  statement  that  he  had  committed  an  of- 
fense for  which  he  would  be  sent  to  the  penitentiary,  ex- 
ecuted the  note  and  mortgage  in  question.  The  proof  fails 
to  establish  some  of  the  allegations  of  the  answer;  but  in 
our  opinion  the  answer  fails  to  show  duress.  The  common 
law  divided  duress  into  two  classes,  viz.,  duress  per  minaa 
and  duress  of  imprisonment.  Duress  per  minas  is  re- 
stricted to  fear  of  loss  of  life,  or  mayhem  or  loss  of  limb — 
in  other  words,  remediless  harm  to  the  person.  Duress  by 
imprisonment  is  supported  by  any  evidence  that  the  party 
was  unlawfully  restrained  of  his  liberty  until  he  would 
execute  the  instrument.  2  Greenleaf  Ev.,  §§  301,  302. 
The  testimony  fails  to  show  that  Daubney  had  made  any 
threats  to  have  Whittemore  arrested,  while  it  does  appear 
that  neither  he  nor  his  attorney  was  present  when  tlie 
mortgage  was  executed,  and  never  had  any  conversation 
with  Mr. Whittemore  in  regard  to  signing  the  same.  Whit- 
temore having  used  funds  intrusted  to  him  seems  to  have 
believed  that  he  could  be  convicted  of  embezzlement  and 
sent  to  the  penitentiary,  and  in  order  to  prevent  his  con- 
viction the  wife  signed  the  mortgage.  It  is  said  that  this 
restraint  was  such  as  to  avoid  the  mortgage.     Suppose  the 
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hiisband  had  been  arrested  and  was  about  to  be  sent  to 
jailj  and  the  wife  to  prevent  his  imprisonment  had  entered 
into  a  rec(^nizanoe  for  his  appearance.  In  case  of  his 
escape  could  she  plead  as  a  defense  that  the  recognizance 
was  entered  into  under  duress  and  that  therefore  she  should 
be  discharged?  Could  such  a  plea  be  sustained?  If  not, 
why  can  a  mortgage  made  under  similar  circumstances  to 
secure  money  embezzled,  and  thereby  prevent  a  conviction 
for  a  crime  and  the  disgrace  of  imprisonment  be  declared 
invalid?  A  recognizance  must  be  entered  into  voluntarily 
equally  so  as  the  execution  of  a  deed,  yet  the  plea  of  force 
would  be  unavailing.  And  no  court  has  a  right  to  deprive 
a  wife  of  tlie  power  to  secure  or  pay  a  debt  where  it  will ' 
save  herself  and  family  from  disgrace — ^as  would  be  done, 
in  efiect,  if  it  should  be  held  that  she  was  not  bound  by 
any  agreement  she  made  under  circumstances  like  the 
present. 

But  even  if  the  ihortgage  had  been  executed  under  du- 
ress, it  would  not  avail  the  defendant.  A  contract  made 
under  duress  is  voidable,  not  void.  Thus,  suppose  a  mort- 
gage is  executed  in  proper  form  by  a  person  upon  his  real 
estate.  The  signature  would  be  genuine,  and  the  attesting 
and  acknowledgment  as  required  by  the  statute.  If  the 
mortgage  was  recorded  it  would  contain  nothing  on  its  face 
affecting  its  validity  or  putting  a  purchaser  upon  inquiry. 
The  acknowledgment  would  state  that  the  execution  of  the 
instrument  was  the  voluntary  act  of  the  grantor.  To  over- 
come this  the  grantor  must  show  affirmatively  that  the  cer- 
tificate is  untrue.  As  between  the  parties,  this  may  be, 
done  as  a  defense  to  the  action  to  foreclose;  but  as  to  bona 
fide  purchasers,  it  is  not  so  clear  that  it  would  be  availa- 
ble. Suppose  the  instrument  was  a  deed,  which  was  duly 
recorded,  and  no  attempt  made  to  set  it  aside,  would  not  a 
bodafide  purchaser  for  value  from  the  grantee  therein  be 
protected  ?  That  he  would  will  not  be  questioned,  and  no 
good  reason  exists  why  the  purchaser  of  a  mortgage  should 
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not  be  equally  protected.  But  in  this  case  the  debt  was  in 
the  form  of  a  negotiable  note,  and  the  transfer  of  the  same 
before  due,  for  value,  to  a  bona  fide  purchaser  transferred 
to  him  a  valid  title  free  from  equities  between  the  parties. 
This  is  the  rule  established  by  this  court  in  Webb  v.  Hosel- 
ton,  4  Neb.,  308,  and  since  adhered  to.  As  it  is  shown 
that  the  plaintiff  is  such  purchaser  he  is  to  be  protected. 
The  judgment  of  the  court  below  is  right,  and  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


John  C.  McMahon  et  al.,  appellees,  v.  Benjamin 
Speilman  et  al.,  appellants. 

1.  Homestead:  conveyance.  Judgments  were  reoov^ed  against 

M.  and  W.  in  |the  county  court  in  March,  1877,  and  transcripts 
filed  in  the  district  court  in  April  of  that  year.  In  June  foUow- 
ing  M.  and  wife  conveyed  the  homestead  to  one  G.,  who  imme- 
diately reoonveyed  to  the  wife  of  M.  No  consideration  was  paid 
nor  change  of  possession,  and  the  premises  continued  to  be  occu- 
pied as  the  family  homestead  of  M.  Held,  That  the  conveyance 
to  G.  was  not  an  abandonment  of  the  homestead,  and  it  was  not 
liable  for  the  satisfaction  of  the  judgments. 

2.  .  '  A  wife  may  claim  the  right  of  homestead. 

Appeal  from  the  district  court  of  Platte  county.  Heard 
below  before  Post,  J. 

Byron  MUlett,  for  appellants,  contended  that  under  the 
homestead  law  of  1875,  p.  45,  the  judgments  became  active 
by  the  transfer  of  the  title  from  McMahon  to  GriflSn,  and 
rendered  property  liable  to  sale.  Eaton  v.  Ryan,  5  Neb., 
47.  That  the  deeds  purport  to  be  for  a  valuable  considera- 
tion, and  appellees  are  bound  by  the  recitals  therein.     1 
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Greenleaf  Evidence,  §§  24,  25,  571.  Bigelow  Estoppel, 
609.  McOrea  v.  Pw-moH,  30  Am.  Dec.,  103,  117.  And 
that  the  testimony  of  John  C.  McMahon  was  clearly  in- 
sui&cient  under  the  statute  of  frauds  to  establish  a  trust. 
Ck)mp.  Stat,  chap.  32,  §  3.  Randall  v.  Randall,  9  Wis., 
379. 

M.  WhitmoyeVy  for  appellees,  cited :  Dorrington  v.  MyerSy 
11  Neb.,  391.  Speiicer  v.  FredendaU,  15  Wis.,  666.  Mur- 
phy V,  Orouchy  24  Wis.,  365.  Speacer  v.  Oeiasman,  37 
Cal.,  99.  Orr  v.  Shraft,  22  Mich.,  260.  Stinson  v.  Rich- 
ardsoUy  44  Iowa,  373. 

Maxwell,  J. 

In  March,  1877,  Steele  &  Johnson  recovered  two  judg- 
ments against  John  C.  McMahon  and  John  C.  Wolful,  in 
the  county  court  of  Platte  county,  one  of  said  judgments 
being  for  the  sum  of  $103.50,  and  the  other  for  $104.65. 
Transcripts  thereof  were  duly  filed  in  the  office  of  the  clerk 
of  the  district  court  on  the  13th  of  April  of  that  year. 
At  that  time  the  plaintiff,  John  C.  McMahon,  owned  two- 
thirds  of  a  lot  in  Columbus,  with  the  building  thereon, 
which  was  occupied  as  a  home  by  himself  and  fii^mily. 
On  the  4th  of  June,  1877,  McMahon  and  wife  conveyed 
the  premises  in  question  to  one  Griffin,  and  Griffin  and 
wife  immediately  recouveyed  the  same  toMarj'^  McMahon, 
the  wife  of  John  C.  McMahon.  The  testimony  tends  to 
show  that  the  conveyances  were  made  and  delivered  at  the 
same  time,  and  were  without  consideration,  and  were  made 
for  the  sole  purpose  of  putting  the  title  in  the  name  of  the 
wife.  The  premises  then  were,  and  ever  since  have  been, 
occupied  as  a  homestead  for  the  femily.  In  December, 
1881,  executions  were  issued  on  the  above  judgments  and 
levied  on  the  premises  in  question.  The  plaintifls  there- 
upon instituted  this  action,  stating  the  above  and  other 
facts,  and  praying  for  an  injunction.     A  temporary  order 
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was  granted,  which  on  the  trial  was  made  perpetual.     The 
defendants  appeal  to  this  court. 

The  only  ground  upon  which  they  claim  the  right  to 
sell  the  premises  in  question  is  because  of  the  conveyance 
from  McMahon  and  wife  to  GriflSn.  Had  the  premises 
actually  been  sold  to  GriflSn,  and  ceased  to  be  the  plaintiflTs' 
homestead,  there  is  no  doubt  that  they  would  have  been 
liable  for  the  satisfaction  of  the  judgments  in  question  under 
the  statute  as  it  existed  at  the  time  the  transcripts  were  filed. 
But  the  testimony  shows  there  was  no  sale  to  GriflSn.  He 
was  a  mere  conduit  for  the  transfer  of  the  title  from  John 
McMahon  to  Mary  McMahon.  Whatever  the  object  of 
this  transfer  may  have  been,  it  did  not  aflTect  the  right  of 
homestead,  as  the  wife  equally  with  the  husband  may  claim 
such  right.  As  the  premises  in  question  have  not  been 
conveyed  to  strangers,  nor  ceased  to  be  the  plaintiflfe'  home- 
stead, the  right  of  the  defendant  to  levy  an  execution  on 
said  premises  did  not  accrue,  it  not  appearing  that  the 
quantity  exceeded  the  limit  of  the  statute.  There  is  no 
error  in  the  record,  and  the  judgment  is  aflSrmed, 

Judgment  affirmed. 
TiiE  other  judges  concur. 


Ifi   6W 
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August  Roehl,  plaintiff  in  error,  v.  Bertha  Roehl, 
defendant  in  error. 

Presumptions  in  Favor  of  the  Correctness  of  Proceed- 
ings. It  is  a  well  settled  rule  of  law  that  eveiy  presnmption 
is  in  favor  of  the  correctness  of  the  decisions  of  courts  of  general 
jurisdiction  until  the  contrary  is  made  afBrmalively  to  appear. 

Error  to  the  district  court  for  Pierce  county.     Tried 
below  before  Tiffany,  J. 
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Brome  &  Durlandy  for  plaintiiT  in  error. 

A.  F,  Wilgocki  and  Severance  &  Polacky  for  defendant 
in  error. 

Reese,  J. 

The  only  question  presented  by  the  record  in  this  cause 
is  as  to  the  sufficiency  of  the  service  of  summons.  The 
officer's  return  is  as  follows: 

"The  State  of  Nebraska,  1 

Pierce  County,      j  ^" 

"I  hereby  certify  that  on  the  24th  day  of  March,  1883, 
I  served  the  within  writ  of  summons  on  the  within  named 
August  Roehl  by  leaving  a  certified  copy  at  his  usual  place 
of  residence,  as  required  by  law.'' 

The  only  objection  is  that  the  place  where  the  copy  wan 
left  was  not  the  usual  place  of  residence  of  the  defendant, 
and  that  the  sheriff's  return,  in  that  particular,  is  not  true. 
The  plaintiff  in  error  supported  his  objection  to  the  juris- 
diction of  the  court  by  affidavits.  The  defendant  in  error 
(plaintiff  below)  supported  the  return  with  oral  testimony 
of  witnesses  in  court.  After  hearing  all  the  evidence,  the 
court  decided  that  the  place  where  the  copy  of  the  sum- 
mons was  left  was  the  usual  place  of  residence  of  the  plain- 
tiff in  error. 

The  bill  of  exceptions  shows  that  two  letters  from  the 
plaintiff  in  error  to  the  defendant  in  error  were  introduced 
in  evidence,  but  no  copy  of  said  letters  is  preserved  in  the 
bill,  nor  is  any  reason  given  why  they  are  omitted.  The 
question  of  fact  was  submitted  to  the  court,  and  the  pre- 
sumption is  its  decision  was  supported  by  sufficient  evi- 
dence. 

The  decision  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 
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The  City  of  Omaha,  plaintiff  in  error^  v.  John 
Cane,  defendant  in  error. 

1.  Negligence :    vsbdiot  not  against  evidence.    In  an  action 

against  a  municipal  corporation  for  negligence,  where  the  ques- 
tion of  the  contributory  negligence  of  the  plaintiff  is  suhniitted 
to  the  jury,  and  found  against  the  city,  the  verdict  will  not  be 
set  aside  unless  clearly  wrong. 

2.     :    pbactice:    continuance.    Where  the  ii^jury  is  alleged 

in  the  petition  to  have  occurred  in  December,  and  the  testimony 
showed  that  it  occurred  in  the  previous  September,  it  is  not 
error  to  overrule  a  motion  for  a  continuance,  it  not  appearing 
that  the  change  of  time  affected  the  defense. 

3.  Juror  Interested  in  Result  of  Suit.   Where  a  person  called 

as  a  juror  was  a  property  holder  and  resident  of  the  municipality 
against  which  the  action  was  brought,  in  his  examination  on  his 
voir  dirCj  in  answer  yo  the  question  whether,  if  the  evidence  was 
equally  balanced,  his  interest  would  influence  his  verdict,  an- 
swered, "I  think  it  might,''  Held,  That  he  was  properly  exclud- 
ed flrom  the  jury. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Neville,  J. 

William  J.  Connell,  for  plaintiff  in  error,  on  verdict  cited : 
Omaha  Horse  Raiivxiy  v,  DooUttle,  7  Neb.,  481.  Fort 
Wayne  v.  Kriehbawmy  24  Ohio  State,  119.  Continuance. 
Billings  v.  McOoy,  5  Neb.,  187.  Juror  improperly  ex- 
cluded. Omaha  v,  Olmstead,  5  Neb.,  446.  Coftoei^i  v, 
Ham^es,  11  Johns.,  76.     HiU  v.  Wells,  6  Pick.,  104. 

H.  D.  Estabrook  (with  whom  was  E.  F.  Smythe),  for 
defendant  in  error,  on  contributory  negligence,  cited :  2  Dil- 
lon Mun.  Corp.,  §  1020  n.  WhiUaker  v.  West  BoylsUm, 
97  Mass.,  273.  Shear  &  Redf.  N^ligenoe,  §  414.  Con- 
tinuance. Roberts  v.  Ward^  8  Blackf.,  333.  Hawkes  v. 
Lands,  3  Gilm.,  227.    Juror.   Wood  v.  Stoddard,  2  Johns., 

194. 
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Maxwell,  J. 

This  action  was  brought  by  Cane  against  the  city  of 
Omaha  in  the  district  court  of  Douglas  county,  to  recover 
for  personal  injuries  sustained  by  him  on  the  night  of  the 
15th  of  December,  1879,  in  consequence  of  an  obstruction 
placed  by  the  city  in  the  middle  of  Thirteenth  street  in  said 
city.  On  the  trial  of  the  cause  in  the  court  below,  a  ver- 
dict was  rendered  in  favor  of  Cane  for  the  sum  of  $806, 
upon  which  judgment  was  rendered. 

The  errors  asigned  in  the  plaintifiP's  brief  will  be  consid- 
ered in  their  order. 

Itrat,  That  the  verdict  is  not  sustained  by  sufficient  evi- 
dence. It  appears  from  the  testimony  that,  on  the  night 
the  injury  occurred,  Cane,  who  Was  poss^sed  of  a  mule 
which  was  attached  to  a  cart  in  which  Cane  and  wife  were 
riding,  drove  into  Omaha  from  the  south,  and  in  driving 
along  Thirteenth  street,  the  night  being  very  dark  he  drove 
his  cart  against  d  brick  man-hole  rising  several  feet  above 
the  center  of  the  street,  overturning  the  cart  and  throwing 
himself  and  wife  on  the  ground  and  inflicting  serious  injur- 
ies upon  him.  There  is  no  doubt  as  to  the  serious  charac- 
ter of  the  injuries  inflicted,  and  the  question  of  n^ligence 
being  properly  submitted  to  the  jury,  we  are  of  the  opinion 
tliat  there  is  sufficient  testimony,  showing  a  failure  of  the 
proper  authorities  of  the  city  of  Omaha  to  perform  their 
duty  in  r^ard  to  the  obstruction  in  question,  to  sustain  the 
verdict. 

/Second,  That  the  verdict  is  contrary  to  law.  The  objec- 
tion made  is  that  the  carelessness  of  Cane  himself  as  well 
as  that  of  the  city  operated  directly  to  produce  tlie  injury 
complained  of.  This  objection  was  evidently  made  under 
a  misapprehension  as  to  the  testimony,  as  it  fails  to  show 
negligence  on  the  part  of  Cane. 

Thirdy  That  the  court  erred  in  refusing  to  grant  a  contin- 
uance.    It  appears  from  tlie  record  that  Cane  on  cross- 
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i^xaminatioD  stated  that  the  accident  occurred  in  September 
and  not  in  December  as  alleged  in  the  petition.  Thereupon 
the  attorney  for  the  city  asked  for  a  continuance  upon  the 
ground  that  he  was  taken  by  surprise,  and  that  the  date  was 
a  material  fact  upon  which  the  city  could  predicate  a  defense. 
It  is  pretty  evident  that  the  object  of  asking  for  a  contin- 
uance was  to  delay  the  trial  as  long  as  )X)ssible,  and  not 
because  the  city  had  a  valid  defense  to  the  action ;  and  the 
court  did  not  err  in  overruling  the  motion. 

Fourth^  That  the  court  erred  in  sustaining  a  challenge 
for  cau^  to  one  D.  Kenniston  called  as  a  juror.  The  juror 
in  question  wastisked  if  he  was  a  property  holder  in  the 
city  of  Omaha,  which  he  answered  in  the  affimative.  In 
answer  to  a  number  of  questions  he  stated  in  substance  that 
he  would  endeavor  to  give  a  fair  verdict  according  to  the 
evidence.     The  following  questions  were  then  put  to  him : 

Q.  As  a  tax-payer  you  don't  want  to  pay  out  any  more 
money  from  the  city  exchequer  than  is  necessary? 

A.  No  sir.  In  this  I  have  the  same  interest  that  any- 
one would  have. 

Q.  Is  not  that  such  an  interest  as  would  influence  your 
verdict  in  a  case  of  dubious  or  equally  balanced  evidence? 

A.     I  hardly  think  so. 

Q.     But  might  it  not? 

A.     I  think  it  might. 

The  law  guarantees  to  parties  fair  and  impartial  jurorj?, 
men  who  are  indifferent  and  will  be  governed  entirely  by 
the  evidence  in  rendering  their  verdict.  This  rule  should 
not  be  relaxed,  and  where  it  is  apparent  from  ^an  exami- 
nation of  a  juror  on  his  voir  dire  that  he  will  permit  his 
interest  in  any  event  to  influence  him  in  returning  a  ver- 
dict, he  should  be  rejected.  The  court  did  not  err  there- 
fore in  sustaining  the  challenge  to  the  party  named.  There 
is  no  error  in  the  record  and  the  judgment  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 
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John  E.  White  et  al..,  plaintiffs  in  error,  v.  The 
German  Insurance  Co.,  defendant  in  error. 

Justice  of  Peace :  sebyicb  of  summons.  In  cases  where  a  Justice 
of  the  peace  has  oognizance,  a  sammons  served  three  days  includ- 
ing the  day  of  service,  before  the  time  set  for  trial,  is  soffident 
to  give  the  justice  jurisdiction. 

Error  to  the  district  court  for  Kearney  countj.  Tried 
below  before  Gaslin,  J. 

Jod  Hull,  for  plaintiff  in  error. 

W.  W,  Wood,  for  defendant  in  error. 

Maxwell,  J. 

On  the  24th  of  June,  1882,  the  defendant  in  error  com- 
menced an  action  against  the  plainti£&  in  the  county  court 
of  Kearney  county  upon  a  promissory  note  to  recover  the 
sum  of  $12.50.  Summons  was  thereupon  issued  returnable 
on  the  29th  of  that  month.  The  return  is  as  follows: 
'^  Received  this  summons  26th  day  of  June,  1882,  and  I 
hereby  certify  that  on  the  same  day  I  served  the  same  on 
the  within  named  John  E.  White  by  delivering  to  him  a 
true  and  certified  copy  of  the  summons,  and  on  the  w^ithiu 
named  R.  W.  White  by  leaving  a  certified  copy  at  his 
usual  place  of  residence.''  On  the  return  day  of  the  sum- 
mons, the  following  motion  was  filed:  "John  E.  White 
makes  special  appearance  for  himself,  and  by  his  attorney, 
and  objects  to  the  jurisdiction  of  the  court  for  want  of  ser- 
vice, and  states  that  the  officer  served  the  summons  in  this 
action  upon  him  personally  by  handing  him  a  copy  at 
about  2  o'clock  p.m.  on  the  26th  day  of  June,  1882."  The 
justice  overruled  the  objection  and  rendered  judgment  in 
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favor  of  the  defendant  in  error,  which  judgment  was  af- 
firmed by  the  district  court. 

The  errors  assigned  in  this  court  are  in  substance  that 
the  court  below  had  no  jurisdiction.  A  motion  should 
specifically  point  out  the  very  objection  made.  Courts  do 
not  look  with  favor  upon  technical  motions  or  pleas,  and  if 
such  are  overruled,  it  must  appear  that  the  party  complain- 
ing has  sustained  injury  thereby.  The  objection  made  in 
this  case  undoubtedly  was  intended  to  apply  to  the  time  of 
service  of  summons. 

Sec.  911  of  the  code  provides  that  "the  summons  must 
be  returnable  not  more  than  twelve  days  from  its  date,  and 
must,  unless  accompanied  by  an  order  of  arrest,  be  served 
at  least  three  days  before  the  time  of  appearance,  etc. 

Sec.  895  provides  that  "the  time  within  whi  h  an  act  is 
to  be  done  as  herein  provided  shall  be  computed  by  ex- 
cluding the  first  day  and  including  the  last,"  etc.  This  is 
not  a  new  question  in  this  state.  The  justice  code  has  been 
in  force  about  twenty-five  years,  and  the  almost  invariable 
practice  under  it  has  been  to  make  the  summons  returna- 
ble on  the  fourth  day  from  the  date  of  service — that  is,  ex- 
cluding the  first  day,  or  day  of  service,  and  including  the 
last.  This  being  the  general  construction  placed  upon  the 
statute,  and  as  the  validity  of  judgments  depends  thereon, 
we  do  not  think  it  proper  at  this  time  to  give  the  language 
a  different  construction.  We  therefore  hold  that  the  ser- 
vice was  made  a  sufficient  length  of  time  before  the  return 
day  to  give  the  court  jurisdiction^  The  judgment  must 
therefore  be  affirmed. 

Judgment  affirmed 

The  other  judges  concur. 
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Samuel  Wbstheimer,  plaintiff  and  appellant,  v. 
William  L.  Reed,  Elizabeth  K.  Reed,  John  A. 
KiLLMER,  Cyrus  Langworthy,  and  The  Bur- 
lington &  Missouri  Riveb  Railroad  Company 
in  Nebraska,  defendants  and  appellees. 

Execution  Sale :  title  acquibed  by  pubchaseb.  In  a  sale  of 
real  estate  upon  execution,  the  parchaser  acquires  no  greater 
right  or  title  to  the  land  sold  than  the  judgment  debtor  had  at 
and  prior  to  the  time  of  the  sale;  and  an  after  acquired  title  of 
the  judgment  debtor  will  not  inure  to  the  benefit  of  such  pur- 
chaser. 

Appeal  from  the  district  court  of  York  county.  Heard 
below  before  Norval,  J. 

Mason  &  Whedorif  for  appellant,  cited:  F^ley  v,  Dun- 
can, 1  Neb.,  134. 

Sedgvnck  &  Powet*,  for  appellee  Killmer,  cited :  Drake  on 
Attachment,  §  223.  Merchants  v.  O'Connor,  29  Ohio  State, 
654.     Board  v.  Shaw^  15  Kan.,  41. 

Reese,  J. 

On  the  15th  day  of  March,  1883,  the  plaintiff  filed  his 
petition  in  the  district  court  of  York  county  alleging  in 
substance,  that  at  the  adjourned  term,  1880,  of  the  United 
States  circuit  court  for  the  district  of  Nebraska,  the  plain- 
tiff obtained  a  judgment  against  W.  A.  Reed,  one  of  the 
defendants,  for  the  sum  of  $651.20;  that  an  attachment 
had  before  that  time  been  issued  in  said  cause,  and  levied 
on  the  real  estate  in  question.  An  order  of  sale  was  issued 
tlicreon  on  the  23d  day  of  April,  1880,  directed  to  the 
marshal,  requiring  him  to  make  the  amount  of  the  judg- 
ment and  interest  from  March  27^  1880  (probably  the  date 
of  the  judgment). 
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On  the  27th  day  of  April,  1880,  the  marshal  levied  on 
the  land,  and  on  the  31st  day  of  May,  following,  he  sold 
it  to  the  plaintiff  for  the  sum  of  $400.  At  the  following 
November  term  of  said  court,  the  sale  was  confirmed,  and 
a  deed  ordered  to  be  made.  On  the  6th  day  of  January', 
1881,  the  marshal  executed  the  deed  to  the  plaintiff,  who 
caused  it  to  be  recorded  on  the  second  day  of  April  fol- 
lowing. At  the  time  of  the  levy  under  the  attachment, 
and  of  the  sale  by  the  marshal.  Reed  was  the  owner  and 
in  possession  of  the  land  by  virtue  of  the  contract  of  pur- 
chase, more  particularly  set  forth  in  the  petition,  and  seized 
of  a  legal  and  equitable  estate  therein  The  Burlington  & 
Missouri  River  Railroad  Company  in  Nebraska  being  the 
owner  of  said  land  by  grant  from  the  United  States,  on  the 
22d  day  of  June,  1880,  by  contract  for  a  deed,  sold  and 
contracted  said  land  to  F.  W.  Liedtke,  at  which  time 
Liedtke  paid  $100  of  the  purchase  price.  Subsequently, 
and  prior  to  the  31st  day  of  January,  1881,  Reed,  with 
his  own  money  and  for  his  own  use,  purchased  the  contract 
of  Liedtke,  and  took  possession  of  the  land,  but  Liedtke 
still  retained  the  contract  in  hi^  own  name.  At  that  time, 
Reed  was  indebted  to  the  plaintiffs,  as  shown  by  said  judg- 
ment, and  in  failing  circumstances.  On  the  31st  day  of 
January,  1881,  Reed,  with  fraudulent  intent,  procured 
Liedtke  to  assign  the  contract  to  Elizabeth  K.  Reed,  his 
wife,  and  on  the  14th  day  of  November,  1881,  for  the  pur- 
pose of  keeping  the  land  out  of  the  reach  of  his  creditors, 
Reed  caused  his  wife  to  assign  the  contract  to  Cyrus  Lang- 
worthy,  a  brother-in-law  of  said  Reed.  On  thd  18th  of 
May,  1882,  in  furtherance  of  the  fraudulent  design,  Lang- 
worthy  assigned  the  contract  to  John  C.  Killmer.  Lang- 
worthy  and  Killmer  took  their  assignments  with  full  knowl- 
edge of  all  the  facts.  Payments  have  been  made  to  the 
R.  R.  company  since  the  sale  to  Liedtke  by  the  holders  of 
the  contract,  but  Reed  has  furnished  the  money  to  make 
such  payments.  •  The  remainder  of  the  purchase  price  of 
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the  land  has  been  tendered  to  the  R.  R.  oompanj  and  a 
deed  demanded,  which  was  refused.  Prayer  for  decree  re- 
quiring Reed,  Langworthy,  and  Killmer  to  assign  and  de- 
liver the  contract  to  the  plaintiff  as  it  stood  at  the  date  of 
the  attachment,  and  that  the  R.  R.  company  be  required 
to  make  to  him  a  deed  upon  the  payment  of  the  residue  of 
the  purchase  money. 

To  this  petition  a  general  demurrer  was  filed,  which  was 
sustained  and  the  cause  dismissed.  The  plaintiff  brings 
the  suit  into  this  court  for  the  purpose  of  reversing  the 
judgment  of  the  district  court. 

By  an  examination  of  the  petition  we  find  that  the  land 
was  not  sold  by  the  R.  R.  company  until  nearly  a  month 
after  the  sale  by  the  marshal,  and  that  Liedtke  did  not  sell 
the  contract  to  Reed  until  after  the  marshal's  deed  had 
been  made,  and  that  during  all  the  l^al  proceedings  against 
the  land  as  the  property  of  Reed  it  belonged  to  the  R.  R 
company.  There  *is  no  fraud  allied  as  between  the  R.  R. 
company  and  Liedtke.  Therefore,  Reed  had  no  title  to 
the  land  at  the  time  of  the  sale,  and  the  plaintiff  received 
nothing  by  his  purchase.  X^^  plaintiff  in  attachment  can 
acquire  no  higher  right  to  attached  property  than  the 
debtor  had  at  the  time  of  the  levy  of  the  attachment. 
Drake  on  Attachment,  §  223.  And  the  purchaser  at 
sheriff's  (or  marshal's)  sale  acquires  no  greater  right  or  title 
than  the  judgment  debtor  had  at  the  time  of  sale  or  prior 
thereto.  Compiled  Statutes,  §  500,  civil  code.  Mansfield 
V.  Gregory,  8  Neb.,  432. 

It  is  true  the  plaintiff  alleges  that  at  the  time  of  the  ren- 
dition of  the  judgment  the  defendant,  Reed,  was  the  owner 
of  and  in  possession  of  the  land.  But  it  is  further  alleged 
that  such  ownership  and  possession  "  was  by. virtue  of  the 
contract  of  purchase  hereinafter  more  particularly  set 
forth,"  and  in  the  latter  part  of  the  petition  he  "sets  forth  " 
the  "contract  of  purchase"  made  by  the  railroad  company 
to  Liedtke,  and  allies  that  Reed  "  took  possession  of  said 
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laud  "  in  1881,  under  his  purchase  from  Liedtke.  Apply- 
ing the  well-settled  rules  for  the  construction  of  pleadings 
to  these  allegations,  we  are  required  to  adopt  the  latter 
allegation  as  the  true  one,  and  by  this  we  are  informed 
that  his  possession  dates  only  from  his  purchase  from 
Liedtke. 

It  is  finally  claimed  by  the  plaintiff  that  "this  is  a  cred- 
itors* bill  to  reach  assets  of  the  judgment  debtor  which 
are  charged  to  be  fraudulently  covered  by  the  co-defend- 
ants of  the  judgment  debtor."  We  cannot  so  considev  it. 
There  is  no  allegation  that  the  defendant.  Reed,  is  insolv- 
ent, nor  that  he  has  no  personal  or  real  property  subject  to 
execution  sufficient  to  satisfy  the  judgment,  and  it  is  clearly 
apparent  that  the  pleader  had  no  thought  of  a  creditors' 
bill  when  drawing  the  petition.  Viewed  as  such  a  bill,  it 
is  equally  clear  that  the  demurrer  was  properly  sustained. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


S    «85 

Daniel  Bullock,  plaintiff  in  error,  v.  D.  C.       -2«2?? 
Jordan,  defendant  in  error. 

Jurisdiction  of  Justices.  Under  the  provisions  of  section  1103 
of  the  code,,  justices  of  the  peace  have  jurisdiction  of  causes 
founded  on  promissory  notes,  bonds,  or  other  written  instru- 
ments, where  the  sum  in  question  does  not  exceed  two  hundred 
dollars. 

Error  to  the  district  court  for  Butler  county.     Tried 
below  before  Post,  J. 

Horace  Garfield^  for  plaintiif  in  error. 
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/.  W.  McLoud  and  S.  Clingman,  for  defendant  in  error. 
Cobb,  Ch.  J. 

The  sole  question  presented  in  this  case  is,  whether  under 
the  provisions  of  section  1103  of  the  civil  code  a  justice  of 
the  peace  possesses  jurisdiction  to  try  and  render  judgment 
in  a  case  founded  Jon  a  promissory  note  for  a  sum  in  excess 
of  $100,  but  not  exceeding  |200. 

Section  1103  reads  as  follows:  "Justices  of  the  peace 
shall  have  jurisdiction  in  all  cases  where  the  sum  in  ques- 
tion does  notjexceed  two  hundred  dollars,  except  in  cases 
limited  in  this  title/'  Among  the  many  sections  contained 
in  the  same  title  is  section  1100,  which  reads  as  follows: 

"  In  all  actions  instituted  before  a  justice  of  the  peaces 
founded  upon  any  bond,  bill,  promissory  note,  or  other  in- 
strument of  writing  for  the  payment  of  a  sum  of  money 
certain,  of  which   the  whole  amount  of  money  promised  j 

therein  is  due,  it  shall  be  the  duty  of  the  plaintiff,  his  \ 

agent,  or  attorney,  to  file  said  bond,  bill,  promissory  note,  \ 

or  other  written  evidence  of  indebtedness  upon  which  said* 
suit  is  brought  with  such  justice  of  the  peace;  and  if  upon 
the  trial,  judgment  shall  be  entered  thereon  in  favor  of  the 
plaintiff,  such  bond,  bill,  promissory  note,  or  other  instru- 
ment in  writing  shall  be  retained  by  the  justice  so  render- 
ing judgment,  who  shall  endorse  thereon  the  sum  for  which 
he  shall  have  entered  judgment  (provided  the  same  shall 
in  nowise  exceed  one  hundred  dollars!)  and  shall  sub- 
scribe his  name  thereto.  And  upon  payment,  or  tender  of 
the  amount  of  such  jmyment,  together  w^th  the  costs  accru- 
ing thereon  or  securing  the  payment  of  the  same  by  putting 
in  bail  for  the  stay  of  execution,  it  shall  not  be  lawful  for 
the  plaintiff  to  institute  any  other  suit  or  suits  upon  such 
bond,  bill,  promissory  note,  or  other  inurnment  of  writing, 
for  the  recovery  of  any  other  sum  or  sums,  the  payment  of 
wliich  is  secured  by  the  same  bond,  bill,  promissory  note, 
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or  other  evidence  of  indebtedness ;  Provided^  That  when 
an  appeal  shall  be  taken  from  the  judgment  of  such  justice 
it  shall  be  his  duty  to  transmit  any  bond^  bill,  promissory 
note,  or  other  written  evidence  produced  before  hini  on 
trial,  to  the  clerk  of  the  district  court  to  which  such  cause 
shall  have  been  appealed,  on  or  before  the  second  day  of 
the  term  of  the  court  next  after  taking  such  appeal;  Pro- 
vided, also,  That  nothing  herein  contained  shall  be  con- 
strued to  lessen  or  in  anywise  affect  the  right  which  any 
creditors  now  have  to  demand  from  any  justice  of  the  peace, 
any  joint  and  several  obligation,  for  the  purpose  of  prose- 
cuting any  party  to  said  obligation,  other  than  the  party 
against  whom  judgment  may  have  been  rendered." 

Now  is  it  this  section  1100  that  is  referred  to  in  1103 
as  limiting  the  jurisdiction  of  justices  of  the  peace?  I 
think  not. 

First,  Because  such  a  construction  would  nullify  the  pur- 
poses of  the  act  by  which  said  section  1108  became  a  law. 

Second,  Because  said  section  1100  is  not  a  jurisdictional 
section ;  its  object  is  to  point  out  to  justices  of  the  peace 
the  method  of  rendering  judgments  on  promissory  notes, 
bonds,  and  other  instruments  in  writing;  prescribing  the 
duties  of  such  justice,  and  limiting  the  rights  of  parties  to 
actions  before  him  in  certain  cases.  The  words,  "provided 
the  same  shall  in  nowise  exceed  $100,^^  seem  to  have  been 
thrown  in  lest  the  general  language  of  the  section  might 
be  construed  as  enlarging  the  jurisdiction  of  justices  to  the 
amount  of  such  note  or  bond  although  the  same  might 
exceed  one  hundred  dollars,  when  for  a  great  while  after 
the  enactment  of  this  section  such  jurisdiction  was  limited 
in  all  cases  to  one  hundred  dollars. 

It  will  be  borne  in  mind  that  section  1103  was  enacted 
and  took  effect  June  1st,  1881;  while  section  1100  has 
been  upon  the  statute  books  for  at  least  twelve  years  prior 
to  that  time. 

Third,   Because  the  limitation  contained  in  section  1 103 
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has  a  clear  meaning  and  perfect  application,  without  re- 
sorting to  the  provisions  of  section  1100.  Section  907, 
being  a  part  of  the  same  title,  provides  as  follows: 

''Justices  shall  not  have  oognizanoe  of  any  action; 
First,  To  recover  damages  for  an  assault,  or  assault  and 
battery.  Seoond,  In  any  action  for  malicious  prosecution. 
Third,  In  actions  against  justices  of  the  peace  or  other 
officers  for  misconduct  in  office,  except  in  the  cases  pro- 
vided for  in  this  title.  Fourth,  In  actions  for  slander, 
verbal  or  written.  Fifth,  In  actions  on  contracts  for  real 
estate.  Sixth,  In  actions  in  which  the  title  to  real  estate 
is  sought  to  be  recovered,  or  may  be  drawn  in  question, 
except  actions  for  trespass  on  real  estate,  which  are  pro- 
vided  for  in  this  title." 

It  was  not  the  intention  of  the  legislature  to  change  or 
in  any  manner  meddle  with  these  provisions ;  but  had  it 
not  l)een  for  the  exception  contained  in  section  1103  it  will 
be  seen  at  a  glance  that  it  would  have  given  justices  of  the 
peace  jurisdiction  in  these  cases  as  well  as  in  any  others; 
and  it  was  the  intention  of  the  framers  of  the  section,  in 
the  use  of  the  language  which  they  did  use,  to  prevent 
this.  Thus  we  see  that  we  may  give  to  every  word  of 
section  1103  an  effect  and  application  without  resorting  to 
the  provisions  of  section  1100. 

Again,  as  well  argued  by  counsel,  if  this  view  be  not 
correct,  then  for  the  whole  time  of  the  existence  of  section 
1100  prior  to  June  1st,  1881,  the  limitation  contained  in  this 
section  had  no  force  or  effect  whatever,  but  was  lying  dor- 
mant to  come  into  use  upon  the  enactment  of  the  amend- 
ment of  1881;  because  until  such  enactment,  the  jurisdiction 
of  justices  in  no  case  exceeded  one  hundred  dollars. 

The  justice  and  the  district  court  undoubtedly  placed 
the  proper  construction  upon  these  statutes,  and  the  judg- 
ment of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 
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George  W.  Burton,  plaintiff  in  error,  v.  Patrick 
Manning,  defendant  in  error. 


15  000 

16  834 
18    S6G 


Same  as  Bullock  v.  Jordan,  supra. 

Error  to  the  district  court  for  Harlan  county.  Tried 
below  before  Gaslin,  J. 

John  Dawsony  for  plaintiif  in  error. 

No  appearance  for  defendant  in  error. 

By  the  Court. 

This  cause  was  commenced  before  a  justice  of  the  peace 
of  Harlan  county  by  the  plaintiif  in  error  against  the  de- 
fendant in  error  on  a  promissory  note  given  for  the  sum  of 
one  hundred  nineteen  dollars  and  thirty-four  cents.  A 
judgment  was  rendered  in  favor  of  the  plaintiff  for  one 
hundred  twenty-five  dollars  and  eighty  cents.  The  cause 
was  then  taken  to  the  district  court  on  error.  The  district 
court  found  error  in  the  judgment  of  the  justice  of  the 
peace,  reversed  the  same,  but  retained  the  cause  for  trial 
in  the  district  court.  Whereupon  the  plaintiff  brings  the 
cause  to  this  court  on  error. 

The  question  thus  presented  is  identical  with  that  de- 
cided in  the  case  of  BuUook  v.  Jordan,  and  is  disposed  of 
accordingly. 

The  judgment  of  the  district  court  is  therefore  reversed, 
and  that  of  the  justice  of  the  peace  affirmed. 

Judgment  accordingly. 
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A.  G.  Adams,  plaintiff  in  error,  v.  Marshall  D. 
Haddox,  defendant  in  error. 

This  case  presento  only  a  question  of  the  weight  of  evidence,  and  no 
question  of  law. 

Error  to  the  district  court  for  Howard  county.  Tried 
below  before  Norval,  J. 

O.  A.  Abbott  and  8.  R.  Wailaccy  for  plaintiff  in  error. 

Thomas  DarnaMy  Henry  Nunn,  and  PaiU  A*  Beli,  for 
defendant  in  error. 

Cobb,  Ch.  J. 

This  is  a  petition  in  "error  to  the  district  court  of  How- 
ard county,  brought  for  the  purpose  of  reversing  the  order 
of  said  court  discharging  an  order  of  attachment.  The 
record  is  voluminous ;  there  having  been  a  large  number 
of  witnesses  sworn  at  the  hearing,  and  their  testimony 
taken  down  in  writing  and  returned.  The  question  is  one 
purely  of  fact,  and,  in  short,  is  whether  the  sale  of  the 
stock  of  goods  in  question  by  the  defendant  in  error,  Had- 
dox, to  a  Mr.  Dinsmore,  was  made  with^the  intent  to  de- 
fraud, hinder,  or  delay  his  creditors,  or  was  it  made  in 
good  faith? 

The  district  court,  having  the  witnesses  before  it  and 
hearing  their  testimony,  came  to  the  conclusion  that  said 
sale  was  made  in  good  faith,  and  for  a  valuable  considera- 
tion, and  not  in  fraud  of  the  creditors  of  said  Haddox, 
and  discharged  the  attachment. 

After  the  hearing  in  this  court,  we  carefully  read  and 
considered  all  of  the  testimony,  and  unanimously  came  to 
the  conclusion  that  the  district  court  in  arriving  at  the 
judgment  which  it  did  was  sustained  by  the  evidence,  and 
justified  in  rendering  that  judgment 


JANUARY  TERM,  1884.  671 

Simpson  y.  Jennings. 

I  cannot  oonoeive  that  it  would  conduoe  to  any  good 
purpose  to  go  over  the  testimony  and  attempt  to  present 
itA  salient  points  in  an  opinion,  and  will  not  do  so;  but 
simply  announce  as  the  decision  of  this  court  that  the 
judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 


15    CJi 

iftig 


61    619 


Richard  D.  Simpson  et  al.,  plaintiffs  in  error,  v, 
George  Jennings  et  al.,  defendants  in  error. 


Set-off.  A  claim  on  the  part  of  a  defendant,  which  he  will  be  enti- 
tled to  set-off  against  the  claim  of  a  plaintiff  against  him,  must  |.  ^^\ 
be  one  upon  which  he  oonld,  at  the  date  of  the  commencement  ^^^j 
of  the  suit,  have  maintained  an  action  on  his  part  against  the  15  6711 
plaintiff. 

This  cause  came  before  the  court  at  the  Januaiy  term, 
1882,  and  is  reported  with  a  statement  of  facts  in  12  Neb., 
558.  After  reversal  here,  the  defendants  below,  by  an 
amended  answer,  claimed  as  a  set-off  the  judgment  referred 
to  in  the  opinion.  To  this  set-off  the  plaintiffs  demurred, 
the  demurrer  was  sustained,  and  evidence  of  said  set-off 
also  excluded,  to  which  rulings  tlie  defendants  excepted, 
and  judgment  being  rendered  against  them  before  Pound, 
J.,  they  brought  the  cause  here  by  petition  in  error. 

Edwin  F.  Warren,  for  plaintiffs  in  error,  cited:  §  104, 
Code.  Bayer  v.  McCandlesa,  3  Neb.,  161.  Thrall  v. 
Hotel  Co.,  5  Neb.,  295.  Lindsay  v.  Jackson,  2  Paige,  582. 
Pond  V.  Smith,  4  Conn.,  302.  Oilman  v.  Van  Slyck,  7 
Cow.,  469.  Id.,  480.  Gridley  v.  Garrison,  4  Paige,  647. 
Waterman  on  Set-off,  chap.  VIII. 
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8.  H.  Oalhown,  for  defendants  in  error,  cited,  itUer  aim: 
Barbour  Set-off,  91.  Dam  r.  iV«t^A,  7  Neb.,  88.  (/Leafy 
V,  Iskey,  12  Neb.,  137.  Waterman  Set-off,  §§  414-416. 
Martin  v.  KummiUler,  87  N.  Y.,  396.  Henry  v.  Butler, 
32  Conn.,  140.  Frazier  v.  Gibsony  7  Mo.,  271.  Houston 
r.  Fellows,  27  Vt.,  634.  Reed  v.  Chvhb,  9  Iowa,  178. 
Taylor  v.  Williams,  14  Wis.,  166.  Straus  v.  Eagle  Ins. 
Co.,  5  Ohio  State,  69. 

Cobb,  Ch.  J. 

The  main  question  presented  by  the  record  in  this  case 
is  the  alleged  error  of  the  court  below  in  refusing  to  allow 
the  set-off  presented  by  the  defendants  therein  in  their 
amended  answer.  This  set-off  consists  of  a  judgment  re- 
covered against  George  Jennings  and  Anna  Maria  Jen- 
nings, in  her  lifetime,  by  one  John  Dill,  and  which  said 
judgment  come  to  the  hands  of  the  plaintiffs  in  error,  other 
than  the  said  Richard  D.  Simpson,  by  assignment  of  the 
said  John  Dill,  since  the  commencement  of  said  action  in 
.the  court  below. 

The  question  thus  distinctly  raised  is  found  upon  exam- 
ination not  quite  so  easy  of  solution  as  the  writer  supposed 
when  it  was  announced  at  the  hearing  that  the  case  prob- 
ably turned  on  this  point.  The  defense  of  set-off  is  a  stat- 
utory one,  although  many  usually  careful  courts  have 
spoken  of  set-off  at  common  law,  notably  the  circuit  court 
of  the  United  States  for  the  first  circuit,  per  Judge  Story, 
in  Hurlbert  v.  Pax^.  Ins.  Co.,  2  Sum.,  471,  and  the  supreme 
court  of  Wisconsin,  per  C.  J.  Dixon,  in  Orton  v.  Noonan 
et  al.,  29  Wis.  R.,  541.  The  English  statute,  2  Geo.  IL, 
chap.  22,  §  13,  is  the  pioneer  which  is  followed  to  a  greater 
or  less  extent  by  the  statutes  of  most  of  the  states;  and  I 
have  found  none  that  agree  wifh  it  in  its  language,  and 
have  found  scarcely  two  of  them  that  agree  with  each  other. 
It  ^ill  accordingly  readily  be  seen  that  cases  arising  under 
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these  differing  provisions  of  the  statutes  of  the  several  states 
upon  a  point  purely  statutory  are  of  little  value  as  author- 
ity. The  provisions  of  our  statute  of  set-off  are  copied  lit- 
erally from  the  Ohio  statute.  Although  their  statute  of 
set-off  has  often  been  construed  by  the  supreme  court  of 
that  state,  yet  I  can  not  find  a  single  case  where  the  pre- 
cise point  now  under  consideration  has  been  before  that 
court.  The  case  o{  Straus  v.  Eagk  Ins.  Co.,  5  Ohio  State, 
59,  cited  by  counsel  for  defendants  in  error,  was  submitted 
to  that  court  on  an  agreed  state  of  facte,  from  which  it  ap- 
peared that  the  notes,  which  it  was  sought  to  set-off  against 
the  policy  of  insurance  sued  on,  had  been  given  by  the 
plaintifl^  to  several  of  their  creditors  in  New  York,  and 
upon  which  there  was  then  due  about  $3,000,  were  en- 
dorsed by  the  holders  to  the  defendant  company  before  the 
commencement  of  the  suit  and  in  accordance  with  a  writ- 
ten agreement  made  with  the  secretary  of  the  company, 
which,  after  acknowledging  the  transfer  of  the  notes,  and 
reciting  that  they  were  purchased  for  the  purpose  of  pay- 
ing off  and  discharging  the  amount  due  upon  the  policy, 
bound  the  company  to  pay  therefor  the  sum  of  $2,000,  pro- 
vided they  could  be. made  available  for  that  purpose;  but 
if  the  amount  due  upon  the  policy  had  been  assigned,  so 
that  it  could  not  be  paid  with  the  notes,  and  the  company 
were  unable  to  set-off  the  same  against  the  claim,  then  the 
company  was  authorized  to  return  the  notes  in  discharge 
of  the  said  sum  of  $2,000,  etc.  The  opinion  of  the  court 
by  Judge  Ranney  holds  that,  the  insurance  company  had 
no  power  under  its  charter  to  use  its  surplus  funds  in  buy- 
ing up  the  notes  of  its  policy-holders  to  setoff  against  their 
demands  for  losses;  that  to  allow  it  to  do  so  would  be  con- 
trary to  public  policy,  etc.;  and  finally  concludes  in  the 
following  language: 

^'It  becomes  unnecessary  to  consider  the  further  question 
as  to  the  right  of  the  defendant  to  use  these  notes  as  a  set- 
off under  the  conditional  agreement  upon  which  they  were 
43 
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obtained.  I  shall  only  add  that  a  set-off  can  only  be  al- 
lowed for  suoh  olaims  as^  in  good  faith  and  abeolatelj,  be- 
longed to  the  party  at  the  commencement  of  the  action; 
and  that  it  does  not  extend  to  claims  purchased  condition- 
ally for  the  purpose  of  using  them  as  a  set-off,  and  with  an 
agreement  to  return  them  to  the  seller  if  they  are  not  so 
used.  The  statute  was  designed  to  avoid  circuity  of  ac- 
tions, by  enabling  the  defendant  to  obtain  the  benefit  of 
his  own  joint  claims  against  the  plaintiff;  but  it  would  be 
a  fraud  upon  it,  to  allow  him,  in  anticipation  of  a  law-suit, 
to  get  the  use  merely  of  the  claims  of  others  with  which  to 
defeat  his  adversary,"    The  set-off  was  disallowed. 

In  the  case  of  Orion  v,  Noonan  et,  oLy  supra^  C.  J.  Dix- 
on in  the  opinion  says:  ''We  see  nothing  in  the  statute 
concerning  counter-claims,  nor  in  the  provision  last  referred 
to,  which  indicate  an  intention  on  the  part  of  the  legisla- 
ture to  depart  from  the  familiar  common  law  principle 
that  a  cause  of  action,  whether  sued  upon  by  a  plaintiff  or 
pleaded  in  ofiset  by  a  defendant,  must  be  one  existing  and 
upon  which  a  right  of  recovery  had  accrued  when  the  ac- 
tion commenced.  *  ♦  *  if  the  motion  was  for  leave 
to  interpose  an  equitable  counter-claim  arising  out  of  the 
contract  or  transaction  set  forth  in  the  complaint  since  the 
commencement  of  the  action,  then  perhaps  a  different  ques- 
tion would  be  presented.  It  might  then  possibly  be  that 
the  rules  of  practice  or  mode  of  proceeding  should  be  the 
same  as  govern  a  court  in  equity,  notwithstanding  the  de- 
mand against  which  the  counter-claim  is  interposed  is  a  l^al 
one,  and  the  action  one  at  law.  Counsel  has  cited  us  to  no 
case  where  sucli  a  counter-claim  has  been  allowed  by  way 
of  supplemental  answer ;  and  the  former  practice  in  equity 
we  know  was  for  the  defendant  to  bring  in  his  cross  bill ; 
and  the  old  equity  practice  as  to  when  a  complainant  could 
file  a  supplemental  bill  charging  new  &ct6  occurring  after 
the  original  bill  was  filed  is  also  well  known.  The  new 
facts  must  have  been  such  as  went  to  support  and  strengthen 
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the  all^ations  of  the  original  bill^  and  could  not  be  such 
as  amounted  to  the  statement  of  a  new  and  distinct  cause 
of  action*  The  office  of  the  supplemental  complaint  was 
to  bring  upon  the  record  new  facts  of  the  former  kind;  but 
if  the  original  complaint  was  wholly  defective,  and  without 
equity,  the  plaintiff  could  not,  by  filing  a  supplemental 
complaint  founded  on  matters  which  had  taken  place  sub- 
sequent to  the  commencement  of  the  suit,  sustain  the  pro- 
ceeding originally  commenced.'^ 

In  the  case  of  Cook  v.  Mills,  6  Allen,  37,  C.  J.  Bigelow 
thus  defines  a  set-off:  "  A  debt  for  which  an  action  might 
be  maintained  by  the  defendant  against  the  plaintiff;  that 
is,  a  debt  for*a  certain  specific  pecuniary  amount,  and  re- 
coverable in  an  action  ex  contractu.  It  is  in  a  strict  sense 
a  'cross'  debt  or  demand  due  to  the  defendant  unconnected 
with  the  plaintiff's  claim,  so  that  it  could  not  be  shown  in 
payment  or  reduction  of  the  amount  due  thereon  at  com- 
mon law."  He  adds,  "As  the  main  purpose  of  the  statute 
of  set-off  was  to  allow  a  defendant  to  establish*^ his  debt 
against  the  plaintiff  without  resorting  to  a  separate  action, 
and  thus  to  avoid  multiplicity  of  suits,  it  seems  to  us  that 
the  case  at  bar  is  one  which  comes  clearly  within  the  equity 
as  well  as  the  letter  of  the  statute." 

The  consideration  of  the  reasoning  of  the  above  cases, 
with  many  others  which  it  is  not  deemed  necessary  to  cite, 
brings  me  to  the  conclusion  that  a  claim  on  the  part  of  a 
defendant  which  he  will  be  entitled  to  set-off  against  the 
claim  of  a  plaintiff  against  him  must  be  one  upon  which 
he  could,  at  the  date  of  the  commencement  of  the  suit,  have 
maintained  an  action  on  his  part  against  the  plaintiff. 

The  other  points  made  in  the  petition  in  error  not  being 
urged  in  the  brief  of  plaintiff  in  error  will  not  be  considered. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 
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William  M.  Bushman,  appellee,  v.  Thomas  Gibson 


Conveyance:  btbbets  and  alleys.  Where  certain  lauds  in  an 
addition  to  a  city,  but  not  platted,  were  conveyed  by  metes  and 
bounda,  one  of  the  calls  in  the  deed  being  a  certain  number  of 
feet  to  an  alley,  thence  along  said  alley,  etc.,  there  being  in  iact 
no  alley  at  the  place  indicated,  as  was  well  known  to  the  pur- 
chaser, but  a  strip  twenty  feet  in  width  was  reserved  for  tiiat 
purpose  when  the  city  in  fact  was  extended  to  that  point,  Hdd. 
That  the  alley  was  not  a  public  one,  and  the  purchaser  could  not 
exgoin  the  owner  of  the  fee  from  erecting  bars  across  the  same. 

Appeal  from  the  district  court  for  Douglas  county- 
Tried  below  before  Wakeley,  J. 

Bartleti  &  Cornish,  for  appellants. 

Andrew  Bevins  {George  B.  Lake  with  him  in  motion  fi  r 
rehearing),  for  appellee. 

Maxwell,  J. 

This  is  an  action  to  restrain  the  defendants  from  obstruct^- 
ing  an  alley  adjoining  the  plaintiff^s  real  estate  in  the  city 
of  Omaha.  On  the  trial  of  the  cause  in  the  court  below^  a 
))erpetual  injunction  was  granted  against  the  defendants  as 
prayed  in  the  petition.     The  defendants  appeal. 

It  appears  from  the  record  that  in  the  year  1878  the  de- 
fendant, Thomas  Gibson,  was  the  owner  of  certain  real 
estate  a  short  distance  west  of  the  city  of  Omaha  proper, 
although  include  in  an  addition  to  the  city.  This  land 
was  not  platted,  but  an  extension  of  Harney  street  of 
said  city  west  would  pass  along  the  south  side  of  the 
same.  The  land  for  an  extension  of  this  street  the  de- 
fendant had  conveyed  to  the  public  for  that  purpose.  In 
October  of  that  year,  the  defendant  sold  and  conveyed  to 
the  plaintiff  a  portion  of  said  real  estate  described  as  fol- 
lows: "A  certain  parcel  of  land^  commencing  at  a  point 
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(588)  five  hundred  and  eighty-eight  feet  west  of  the  east 
line  of  lot  No.  (6)  six  in  Capitol  addition  to  the  city  of 
Omaha,  and  two  hundred  and  eighty-four  feet  south  of  the 
south  line  of  Farnam  street,  running  west  along  the  north 
line  of  Harney  street  as  proposed  to  be  extended  two  hun- 
dred and  fifty  feet,  thence  north  one  hundred  and  thirty- 
two  feet  to  an  alley  (20  feet),  thence  east  alon^  said  alley 
two  hundred  and  fifty  feet,  thence  south  one  hundred  and 
thirty-two  feet  to  the  place  of  beginning,  and  all  being  in 
lot  No.  six  in  Capitol  addition  to  the  city  of  Omaha  as 
located  on  the  records."  The  question  for  determination 
is,  whether  or  not  the  obstruction  complained  of  was  across 
a  public  alley.  Neither  a  conveyance  to  the  public  nor  a 
dedication  of  the  ground  claimed  as  an  alley  is  shown,  so 
that  if  one  exists  it  must  be  because  the  defendants  are  es- 
topped from  denying  the  description  in  the  deed  to  the 
plaintiff. 

In  Gregory  v.  LincolUy  13  Neb.,  352,  the  owner  of  cer- 
tain real  estate  laid  the  same  off  into  an  addition  to  the  city 
of  Lincoln,  and  filed  a  plat  on  which  ^^K"  street  was 
marked  as  if  laid  out,  and  lots  were  sold  fronting  thereon. 
It  was  held  that  the  filing  of  the  plat  and  the  sale  of  lots 
fronting  on  "K"  street  estopped  the  owner  and  his  as- 
signee from  denying  the  existence  of  the  street.  And  we 
adhere  to  that  decision ;  but  it  has  no  application  to  the 
case  under  consideration.  Here  the  laud  was  sold  by  metts 
and  bounds,  it  being  well  known  to  all  parties  that  there 
was  no  public  alley  adjoining  the  plaintiff's  land,  although 
a  space  twenty  feet  in  width  was  left  to  be  used  for  that 
purpose  when  the  city  limits  extended  in  fact  to  the  laud  in 
question,  and  it  was  needed  for  that  purpose.  The  cases 
cited  by  the  plaintiff  refer  to  public  ways,  and  are  not  ap- 
plicable to  the  one  under  consideration.  The  testimony 
clearly  shows  that  it  was  not  the  intention  of  the  parties 
at  the  time  the  deed  was  made  to  pass  any  interest  to  the 
plaintiff  beyond  the  metes  and  bounds  described  in  the  deed. 
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The  alley  not  being  a  public  one,  and  as  the  proof  fails  to 
show  that  the  plaintiff  acquired  an  easement  therein,  he 
cannot  enjoin  the  defendant  from  erecting  bars  across  the 
same.  The  judgment  must  therefore  be  reversed,  and  the 
action  dismissed. 

JUDOMENT  AOOORDINGLY. 

The  other  judges  concur. 


Maxwell,  J. 

A  rehearing  is  asked  by  the  plaintiff  in  order  that  the 
court  may  render  an  opinion  as  to  whether  the  defendants 
have  the  right  wholly  to  exclude  the  plaintiff  from  the  use 
of  the  alley  in  controversy  or  not.  We  do  not  think  that 
question  is  raised  by  the  pleadings,  and  it  cannot  properly 
be  answered  in  this  action.  The  plaintiff  purchased  his 
land  by  metes  and  bounds,  well  knowing  that  there  was 
no  alley  on  the  north  of  said  tract,  although  the  defendant 
stated  that  a  strip  would  be  reserved  for  that  purpose  when 
required  by  the  city.  The  case  would  be  entirely  diflerent 
if  the  defendant  had  represented  that  he  had  laid  out  the 
strip  of  land  in  controversy  as  an  alley,  or  had  received  a 
consideration  for  the  same.  He  testifies  that  he  told  the 
plaintiff  before  the  sale  was  made  that  he  would  sell  him 
the  land  to  the  proposed  alley  for  a  certain  sum,  or  he  would 
sell  to  the  middle  of  the  same  for  a  proportionate  increase 
of  the  price;  and  that  Mr.  Bushman  only  purchased  and 
paid  for  the  land  to  the  alley.  The  plaintiff  fails  to  deny 
this,  and  it  would  seem  to  be  conclusive.  He  refused  to 
purchase  to  the  middle  of  the  propoeed  alley,  and  certainly 
has  no  cause  of  complaint  if  the  court  refuses  to  declare 
that  he  has  an  interest  therein.  The  motion  for  a  rehear- 
ing must  be  denied. 

Motion  denied. 
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In  re  Railroad  Commissioners. 

Constitutional  Law.  The  legislature  have  no  power  under  the 
constitution  to  create  railroad  commiasionerB.  The  supervision 
of  railroads  by  a  commission  would  be  proper,  but  the  power 
must  be  conferred  on  executive  offices  already  existing. 

This  was  a  matter  coming  before  the  court  by  the  fol- 
lowing document: 

"  Whereas,  The  constitutionality  of  the  railway  com- 
missioner system  has  been  questioned,  and  there  are  differ- 
ences of  opinion  among  the  members  of  this  legislature  as 
to  the  construction  of  sec.  26  of  article  V.  of  the  constitu- 
tion of  the  state  of  Nebraska,  which  provides  that  'No 
other  executive  state  office  shall  be  continued  or  created,' 

"  Therefore  be  it  Resolved,  That  the  members  of  the  su- 
preme court  of  this  state  be  and  are  hereby  respectfully 
requested  to  answer  the  following  questions: 

"1st.  Would  railway  commissioners  be  state  executive 
officers,  or  would  the  office  of  railway  commissioner  of  the 
state  be  a  state  executive  office  if  created  by  the  legisla- 
ture? 

"  2d.  Would  such  an  office  if  created  by  the  legislature 
come  within  the  inhibition  of  the  constitution? 

"3d.  Would  a  law  regulating  the  management  of  rail- 
roads in  Nebraska  under  the  commissioner  system  be  ob- 
noxious to  any  provision  or  provisions  of  the  constitution 
of  this  state? 
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"4th.  In  your  opinion  could  such  a  railroad  commis- 
sioner law  be  framed  that  would  be  capable  of  enforce- 
ment? 

"  You  are  most  respectfully  requested  to  answer  the  above 
and  foregoing  questions  in  full  at  your  earliest  possible 
convenience. 

"  I  certify  the  above  to  be  a  connect  copy  of  the  resolu- 
tion adopted  by  the  house  of  representatives  on  Jan.  22dy 

1888. 

"Bra6.  D.  Slaughter, 

''Chief  Clerk. 
"Lincoln,  Jan.  23/83.''  ^         "^ 

Opinion  of  the  judges. 

To  the  Honai^able  the  House  of  Representatives  of  Nebtaska: 
We  have  the  honor  to  acknowledge  the  receipt  of  a  copy 
of  a  resolution  adopted  by  your  honorable  body  on  the  22d 
day  of  the  present  month^  whereby  the  judges  of  the  su- 
preme court  were  requested  to  answer  the  impoi*taut  ques- 
tion hereinafter  stated. 

While  we  cheerfully  comply  with  that  request,  we  de- 
sire in  the  first  place  to  say,  tliat  courts  or  judicial  officers, 
in  this  state  at  least,  are  but  seldom  called  upon  to  decide 
or  pass  an  opinion  upon  important  legal  or  constitutional 
questions  without  first  having  the  benefit  of  argument  bv 
counsel,  who,  stimulated  by  considerations  of  professional 
pride  and  the  pecuniary  interests  of  their  clients,  have 
usually  exhausted  the  libraries  of  learning  in  search  for 
reasons  and  precedents  to  sustain  their  respective  sides  of 
the  question  and  the  theories  upon  which  they  may  be  sus- 
tained, and  even  then  it  not  unfrequently  happens  that  a 
conclusion  i*eached  under  these  favorable  circumstances  may 
1x3  reversal  or  materially  modified  after  being  brought  to 
the  test  of  experience  and  that  free  and  enlightened  dis- 
cussion which  the  opinions  of  judges  as  well  as  the  acts  of 
legislators  must  undergo  in  this  age  and  country.     We 
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therefore  enter  with  diffidence  upon  the  examination  of 
these  important  questions  which,  so  far  as  we  know,  are 
now  presented  for  the  first  time  under  our  constitution,  and 
in  which  examination  we  are  without  the  aid  of  argument 
or  discussion. 

Taking  up  the  questions  in  the  order  in  which  they  are 
presented  by  the  resolution,  the  first  is  as  follows : 

First.  Would  railway  commissioners  be  state  executive 
officers,  or  would  the  office  of  railway  commissioners  of  the 
state  be  a  state  executive  office  if  created  by  the  legisla- 
ture? As  railway  commissioners  are  at  present  unknown 
to  the  constitution  and  laws  of  this  state,  we  take  it  for 
granted  that  the  house,  in  the  wording  of[  the  resolution, 
had  reference  to  those  officers  as  known  to  the  laws  of  some 
of  our  sister  states.  In  looking  into  the  statute  of  the  state 
.of  Iowa,  for  instance,  we  find  a  law  making  it  the  duty  of 
the  governor,  by  and  with  the  advice  and  consent  of  the 
executive  council,  to  appoint  three  competent  persons  (one 
of  whom  shall  be  a  civil  engineer),  who  shall  constitute  a 
lx)ard  of  railroad  commissioners,  etc.  The  act  in  its  seve- 
ral sections  provides  salaries  for  these  commissioners,  to  be 
paid  out  of  the  state  treasury;  that  they  shall  hold  their 
office  at  the  state  capital;  and  in  many  provisions  makes 
their  duties  co-extensive  with  the  limits  of  the  state.  There 
can  be  no  doubt  then  that  were  a  commission  of  this  gene- 
ral character  provided  for  by  an  act  of  the  legislature  of 
this  state,  and  such  act  contained  the  same  or  similar  pro- 
vi.si6ns  as  those  contained  in  the  act  of  the  Iowa  legisla- 
ture referred  to,  such  commissioners  would  be  state  officers. 
Whether  they  would  be  state  executive  officers,  within  the 
meaning  of  our  constitution,  must  be  determined  by  an  ex- 
amination of  the  provisions  of  that  instrument. 

The  first  clause  of  article  II.  of  the  constitution  is  in  the 
following  language :  "  The  powers  of  the  government  of 
this  state  are  divided  into  three  distinct  departments — the 
legislative,  executive,  and  judicial." 
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Articles  III.  and  IV.  are  devoted  to  the  legislative  de- 
partment, investing  its  authority  in  a  senate  and  house  of 
representatives,  limiting  their  powers,  apportioning  their 
representation  among  the  several  counties  of  the  state,  etc., 
etc. 

Article  V.  is  devoted  to  the  executive  department,  and 
provides  that  it  ''shall  consist  of  a  governor,  lieutenant 
governor,  secretary  of  state,  auditor  of  public  accounts, 
treasurer,  superintendent  of  public  instruction,  attorney 
general,  and  commissioner  of  public  lands  and  buildings, 
etc." 

Article  VI.  is  devoted  to  "the  judicial  department." 

The  powers  of  the  state  government  being  thus,  by  the 
fundamental  law,  divided  into  these  three  distinct  depart- 
ments, it  is  clearly  incompetent  for  the  l^islature  to  create 
a  commission  and  invest  it  with  any  official  power,  without . 
assigning  the  duties  thereof  to  one  or  the  other  of  them. 
The  powers  and  duties  of  railroad  commissioners,  as  defined 
by  the  statute  of  Iowa  above  referred  to,  are  inherently 
executive.  Webster,  in  defining  this  word,  says:  "In 
government,  executive  is  distinguished  from  l^islative  and 
judicial ;  legislative  being  applied  to  the  organ  or  organs 
of  government  which  make  the  laws;  judicial,  to  that  which 
interprets  and  applies  the  laws;  and  executive,  to  that  which 
carries  them  into  effect."  Even  were  it  not  inhibited  by 
other  clauses  of  the  constitution,  we  do  not  think  that  it  is 
desired  or  contemplated  to  invest  such  railway  commission 
with  the  power  to  make  laws,  or  even  to-interpret  or  apply 
them,  but  that  such  duties  would  be  to  aid  in  carrying  the 
laws  into  effect. 

Hence  their  duties  would  be  executive,  and  it  state  of- 
ficers, if  paid  out  of  the  state  treasury,  and  their  field  of 
duty  co-extensive  with  the  territorial  limits  of  the  state, 
they  would  be  state  executive  officers. 

The  second  question :  "  Would  such  an  office,  if  created 
by  the  l^islature,  come  within  the  inhibitions  of  the  con- 
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8titution?"  can,  we  think,  after  what  has  been  said  above, 
be  answered  by  quoting  a  section  of  the  constitution.  Article 
v.,  after  twenty-five  sections  devoted  to  the  designation  of 
the  officers  which  shall  constitute  the  executive  department, 
their  election,  qualification,  t«rms  of  office,  duties,  and  sal- 
aries, concludes  with  the  following:  "Sec.  26.  No  other 
executive  state  office  shall  be  continued  or  created,  and  the 
duties  now  devolving  upon  officers  not  provided  for  by  this 
constitution  shall  be  performed  by  the  officei's  herein  cre- 
ated.'' 

The  creation  of  an  executive  state  office,  or  the  provid- 
ing for  the  election  or  appointment  of  an  executive  state 
officer  not  provided  for  in  said  article,  could  not  well  have 
been  more  clearly  inhibited. 

The  two  remaining  questions  may  be  stated  and  answered 
together. 

Third,  "Would  a  law  regulating  the  management  of 
railroads  in  Nebraska  under  the  commissioners'  system  be 
obnoxious  to  any  provision  or  provisions  of  the  constitution 
of  this  state?'' 

Fourth.  *'In  your  opinion,  could  such  a  railroad  com- 
mission law  be  framed  that  would  be  capable  of  enforce- 
ment?" 

In  answering  the  former  questions,  we  have  seen  that  all 
executive  power  must  be  enforced  by  the  officers  provided 
for  by  Article  V.,  as  constituting  the  executive  department, 
and  that  the  powers  imposed  upon  railroad  commissioners 
by  the  statute  of  the  state  of  Iowa  (and  we  presume  the 
same  to  be  of  other  states  which  have  resorted  to  similar 
legislation)  are  executive,  we  know  of  no  constitutional  in- 
hibition to  the  imposition  of  additional  executive  power,  as 
such  upon  any  or  either  of  the  officers  constituting  the  ex- 
ecutive department,  and  we  do  think  it  within  the  scope  of 
legislative  wisdom  to  frame  a  law  for  the  regulation  of  the 
management  of  railroads  under  the  commissioner  system, 
with  the  above  limitation  as  to  the  j^^^'sonnel  of  the  com- 
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missionerS;  and  within  the  limits  of  the  constitutional 
powers  of  government  over  private  or  corporate  rigfatB, 
which  would  be  capable  of  enforcement. 

George  B.  Lake, 

Chief  JiLstice, 

Amasa  Cobb, 
Samuel  Maxwell., 

Judges. 


In  re  School  Fund. 

Investment  of  School  Fund.  The  board  of  edncatioiuil 
lands  and  lauds  have  authority  to  invest  the  permanent  school 
fund  in  U.  S.  three  per  cent  bonds. 

.    Payment  of  premiums  in  purchase  of  U.  S.  bonds  should 

be  made  from  the  permanent  school  fund.  Payment  of  premium 
in  purchase  of  county  bonds  should  be  made  from  temporary 
school  fund. 


3.    .    In  purchasing  high  rate  of  interest  coupon  bonds,  the 

board  cannot  detach  coupons  therefrom  so  that  the  remaining 
coupons  will  net  the  state  6  per  cent  from  the  date  of  purchase 
to  maturity. 

4.    .    After  investment  in  U.  S.  three  per  cent  bonds,  the  board 

cannot  sell  or  convert  them  into  other  securities.  When  paid 
they  may  be  re-invested  as*  the  board  deem  best 

This  was  a  matter  coming  before  the  court  by  the  fol- 
lowing letter: 

"Office  of  the  Board  of  Educational  Lands'! 

AND  Funds,  > 

Lincoln,  Neb.,  Nov.  13, 1883.     j 

"To  the  Supreme  Court  of  the  State  of  Nebraska: 

"  We,  the  undersigned  members  of  the  board  of  educa- 
tional lands  and  funds,  would  respectfully  represent  that 
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a  doubt  exists  in  regard  to  the  construction  of  section  9, 
article  8,  of  the  constitution,  and  section  29  of  an  act  en- 
titled, "An  act  to  provide  for  the  registry,  sale,  and  general 
management  of  school  lands  and  fundb,"  approved  February 
24th,  A.D.  1883,  and  if  not  inconsistent  with  the  duties  of 
your  honorable  court,  in  order  to  further  the  proper  execu- 
tion of  the  law,  we  would  respectfully  solicit  an  opinion 
upon  the  following  questions : 

First.  Can  the  board  of  educational  lands  and  funds, 
under  the  said  section  of  the  constitution  and  the  law,  in- 
vest the  principal  of  the  permanent  school  fund  in  U.  S. 
three  (3)  per  cent  bonds,  either  at  par  or  at  a  premium. 
If  so,  can  they  pay  a  premium  therefor  from  the  temporary 
school  fund,  or  will  the  board  in  paying  such  premium  be 
compelled  to  draw  from  the  permanent  school  fund  there- 
for? 

Second.  Can  such  board,  in  purchasing  a  high  rate  of 
interest  roistered  county  bond,  detach  coupons  therefrom 
so  that  the  remaining  coupons  will  net  the  state  six  (6)  per 
cent  from  the  date  of  purchase  to  maturity  ? 

Third.  Have  the  board,  after  purchasing  U.  S.  three 
(3)  per  cent  bonds  for  the  permanent  school  fiind,  the  power 
under  the  law  to  sell  or  convert  such  bonds  into  high  rate 
of  interest  roistered  county  bonds? 

Respectfully  submitted, 

A.  G.  Kendall, 
Com.  Fubiio  Lands  and  Buildings. 

E.  P.  ROGGEN, 

Seeretaiy  of  State. 
Isaac  Powers,  Jr., 

Attorney  General. 

James  W.  Dawes, 

Governor. 
Membe)*s  of  the  Board  of  Educational  Lands  arid  Funds 
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Opinion  of  the  judges. 

To  the  Honorable  the  Board  of  Educational  Lands  and 
Funds: 

Gentlemen — Deeming  an  answer  to  the  questions  pro- 
pounded by  you  in  your  communication  of  the  13th  instant 
respecting  the  investment  of  permanent  school  funds  of  the 
state  not  inconsistent  with  our  duties,  we  submit  the  fol- 
lowing: 

To  the  first  question,  taking  them  in  the  order  in  which 
they  are  put,  we  answer  that  you  clearly  have  the  author- 
ity, under  the  sections  of  the  constitution  and  statute  to 
which  you  refer,  to  invest  those  funds  in  United  States 
three  per  cent  bonds  if  you  deem  it  advisable  to  do  so. 
The  doubt  you  mention  of  your  right  to  invest  in  these 
three  per  cent  bonds  was  prompted,  very  likely,  by  the  low 
rate  of  interest  which  they  bear,  together  with  the  proviso 
in  section  29  of  the  act  of  February  24th,  1883  [Comp. 
Stat.,  appendix,  1883,  p.  888],  relative  to  investments  in 
"  high  rate  of  interest  bonds  ^'  of  counties,  which  cannot  be 
made  so  as  to  net  "a  lower  rate  of  interest  than  six  per  cent 
per  annum/'  But  this  restriction  extends  at  most  only  to 
the  purchase  of  county  bonds,  and  evidently  has  no  refer- 
ence whatever  to  investments  in  United  States  and  state 
securities. 

As  to  the  payments  of  premiums,  if  diey  be  necessary  in 
the  purchases  of  United  States  bonds,  these  must  be  made 
out  of  the  permanent  school  fund,  for  there  is  no  authori^ 
for  making  them  out  of  any  other.  The  only  .cases  in 
which  premiums  can  be  paid  out  of  the  temporary  school 
fund  are  those  of  investments  in  "high  rate  of  interest'^ 
county  bonds,  as  provided  in  the  above  mentioned  section. 
And  even  these,  but  for  this  special  provision,  would  have 
to  be  made  out  of  the  permanent  fund.     The  payment  of 
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a  premiam  in  making  an  investment  when  the  market 
value  of  the  security  purchased  justifies  and  requires  it,  is 
a  Intimate  use  of  the  money  as  a  part  of  the  investment, 
and  does  in  no  sense  violate  the  constitutional  provision 
that  this  fund  "shall  remain  forever  inviolate  and  undi- 
minished." Investments  of  this  fund  in  any  of  the  secur- 
ities permitted  by  the  constitution,  whether  at  their  par 
value,  or  above  or  below  it,  although  made  in  the  I'easona- 
ble  hope  of  aii  advance  in  their  market  value,  and  a  conse- 
quent gain,  must  necessarily  be  at  the  hazard  of  a  depi'eci- 
ation  and  consequei!it  loss.  Within  the  restriction  of  the 
constitution  which  limits  these  investments  to  United  States 
and  state  securities  and  registered  county  bonds,  the  law 
leaves  them  entirely  to  the  judgment  of  your  honorable 
body. 

To  the  second  question,  we  answer,  no.  While,  so  fiir 
as  we  now  see,  a  purchase  of  "  high  rate  of  interest"  county 
bonds  in  the  mode  suggested  by  the  question  might  pro- 
duce substantially  the  same  result  as  would  that  designated 
by  the  statute,  it  is  different.  And  where  the  legislature 
in  precise  terms  have  specified  the  means  by  which  to  reach 
a  desired  end,  those  means  should  be  used.  By  using  the 
means  provided  there  is  absolute  safety  of  action,  while  in 
adopting  and  using  any  other  there  is  not.  The  mode  of 
paying  the  premium  required  in  the  purchase  of  this  sort 
of  bonds  the  statute  provides  must  be  from  the  temporary 
school  fund,  and  this  should  be  followed. 

To  the  Oiird  question,  we  answer,  no.  The  authority 
given  by  the  statute  to  the  board  is  simply  to  direct  investr- 
ments  of  the  money  on  hand  in  certain  specified  securities, 
not  to  change  investments,  when  once  made,  from  one  se- 
curity to  another.  If  the  l^islature  had  intended  that  such 
changes  might  be  made,  doubtless  the  power  to  make  them 
would  have  been  clearly  expressed,  and  not  left  to  a  forced 
construction  of  the  statute.  Where,  however,  securities  in 
which  investments  have  been  made  mature,  and  the  money 
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is  returned  to  the  fund,  it  is  then  within  the  control  of  the 
board  for  reinvestment 

Very  respectfully, 

Geo.  B.  Lake, 

Chief  Justice. 
Cobb  and  Maxwell,  J. J.,  concur. 


In  re  Guy  A.  Brown,  reporter. 

Printing  Supreme  Court  Reports.  Under  the  proviaioiis  of 
section  19,  laws  1879,  p.  82,  in  connection  with  section  8,  article 
YI.,  of  the  oonstitation,  the  reporter  of  the  supreme  conrt  is  only 
entitled  to  draw  from  the  state  treasniy  the  coet  of  printing, 
stereotyping,  and  hinding  each  volnme  of  reports  not  exceeding 
$2.25  per  volume.  Expenses  incurred  hy  the  reporter  in  prepare 
ing  copy,  reading  proof,  and  packing  and  shipping  are  not  prop- 
erly chargeable  against  the  appropriation  made  by  the  legislature 
for  payment  of  said  yolumes.  The  salary  paid  to  the  reporter  is 
exclusive  of  any  and  all  other  modes  of  compensation  for  worlc 
on  the  reports. 

This  was  a  matter  coming  before  the  court  upon  the  re- 
port of  Guy  A.  Brown,  reporter  of  the  supreme  court,  stat- 
ing in  substance  as  follows: 

1.  The  receipt  and  disbursement  of  funds  for  the  su- 
preme court  and  library: 

Jan.  1,  1875,  Balance  on  hand %        16.50 

"    1,  1884,  Receipts  to  date 10,178.12 

Total 10,194.62 

Disbursements  1875  to  1884 10,167.85 

Balance  on  hand 26.77 

2.  Library  fund  for  purchase  of  books: 

Jan.  1,  1875,  to  Jan.  1,  1884,  from  sales ....;... $18,292.44 
Paid  into  state  treasury 18,292.44 
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3.  Charging  of  fees  on  admifision  of  attorneys  to  prac- 
tioe  in  supreme  court. 

4.  Publication  of  reports  of  supreme  court. 

Eleven  volumes  published  and  eleven  thousand  printed. 
Drawn  from  the  treasury  therefor,  $24,484.50.  Disburse- 
ments, for  printing,  stereotyping,  and  binding,  $22,202.85; 
for  employees  assisting  in  preparing  MS.  for  publication, 
reading  proof,  and  packing  and  shipping,  $2,281.65. 

5.  The  method  and  manner  of  drawing  money,  dis- 
bursing the  same,  and  settling  therefor  with  the  state. 

In  support  of  his  action  in  disbursement  of  money  for 
publishing  the  supreme  court  reports,  the  reporter  submit- 
ted the  following  opinions  in  answer  to  questions  submit- 
ted, viz.: 

I.  When  the  reporter  of  the  supreme  court  shall  have , 
completed  a  volume  of  reports  not  less  than  600  pages,  and 
bound  the  same  equal  to  volume  4,  and  delivered  1,000 
copies  with  plates  to  the  auditor,  and  voucher  or  claim  for 
"  1,000  copies  of  vol.  — ,  $2,250,"  has  the  auditor  any  die- 
cretion,  and  is  it  not  his  duty  to  draw  his  warrant  upon 
the  treasury  in  favor  of  said  reporter  for  the  sum  specified? 

II.  Has  the  auditor  any  legal  right  to  enter  upon  any 
inquiry  as  to  the  actual  cost  of  printing  and  binding  and 
mechanical  work  involved  in  the  production  of  said  vol- 
umes? 

III.  Are  the  words  "or  so  much  thereof  as  may  be 
necessary,"  in  the  appropriation  act«,  words  of  limitation 
applicable  to  a  statute  which  like  sec.  19  fixes  a  designated 
and  definite  sum  payable  for  a  certain  service?  In  such 
case  is  it  not  the  law  that  determines  the  ^^  amount  neces- 
sary," and  not  the  individual  officer? 

IV.  Under  the  law,  is  not  the  reporter  made  the  pub- 
lisher of  the  reports,  and  has  he  not  the  right  to  obtain  the 
printing  and  binding  wherever  he  sees  fit,  and  when  com- 
pleted to  draw  pay  at  the  rate  of  $2.25  per  volume? 
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Opinion  op  George  B.  Lake. 

.  Omaha,  Feb.  16,  1884. 
Guy  A,  Broton,  Esq.,  Lincoln^  Neb.: 

Dear  Sir — I  have  examined  the  four  questions  pro- 
pounded by  you,  and  give  the  following  answers:  Tliere 
are  two  statutes  governing  the  subject  of  your  inquiry,  vie., 
sec.  19,  ch.  19,  page  200  of  the  Comp.  Statutes,  and  the 
general  appropriation  act  of  1883.  The  first  clause  of  said 
sec.  19  relates  exclusively  to  the  duty  of  the  reporter  in  the 
publication  of  the  reports  and  the  character  of  the  mechan- 
ical work  of  the  vohimes  produced.  It  requires  the  re- 
porter from  time  to  time  as  '^ sufficient  material  (opinions) 
is  aecHimulated  to  form  a  volume  of  not  less  than  six  hun- 
dred pages''  (there  may  be  more  doubtless  in  the  discretion 
of  the  reporter)  to  "cause  the  same  to  be  printed,  stereo- 
typed, and  bound  in  a  good  and  substantial  manner,"  and 
equal  in  these  respects  to  the  fourth  volume  of  the  Ne- 
braska Reports,  this  volume  being  made  the  test  of  mechan- 
ical excellence.  The  next  clause  of  the  section  requires 
the  reporter  upon  the  completion  of  a  volume  to  deliver  a 
thousand  copies,  neither  more  nor  less,  together  with  the 
stereotyped  plates  thereof,  to  the  auditor  of  public  accounts, 
for  the  use  of  the  state,  for  the  fixed  price  of  "two  dollars 
and  twenty-five  cents  per  volume."  This  price  is  fixed  by 
the  legislature,  and  is  to  be  paid  to  the  reporter  without 
regard  to  what  the  cost  of  the  work  may  have  been  to  him, 
whether  more  or  less  than  that  amount.  If  he  be  so  for- 
tunate as  to  produce  a  book  which  comes  fully  up  to  the 
standard  of  excellence  given  for  less  than  this  fixed  price, 
it  is  that  much  to  his  advantage  pecuniarily,  but  if  it  hap- 
pen to  cost  him  more,  it  is  his  loss.  There  is  nothing  in 
the  law  which  requires  the  reporter  to  have  the  work  done 
by  any  particular  person,  nor  by  the  one  who  wijl  do  it  for 
the  least  compensation.     Neither  is  he  obliged  to  furnish 
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or  keep  an  account  of  his  expenditures  attending  the  pub- 
lication and  delivery  of  the  books.  The  state  has  no  inter-^ 
est  in  these  matters.  He  must  deliver  books  which  at  least 
come  up  to  the  statutory  standard,  but  by  what  particular 
means  he  does  this^  or  what  it  has  cost  him  to  do  it,  is  not 
of  the  least  consequence  to  the  state.  Upon  the  delivery 
of  the  required  number  of  the  required  excellence,  the  state 
becomes  his  debtor  at  the  rate  of  $2.25  per  volume,  which 
the  auditor  is  required  to  pay  by  his  warrant  on  the  state 
treasurer.  The  only  matter  upon  which  the  auditor  is  re- 
quired to  exercise  his  judgment  or  has  any  discretion  is 
simply  as  to  whether  the  books  answer  the  above  mentioned 
requirements  of  the  statute.  With  the  cost  to  the  reporter 
he  has  nothing  whatever  to  do.  With  the  particular  ex- 
penses incurred  in  the  publication  of  the  reports  the  state 
has  not  seen  fit  to  concern  itself.  By  an  act  of  the  legisla- 
ture, it  has  simply  i^reed  to  become  the  purchaser  of  a 
given  number  of  copies  of  each  volume  as  they  successively 
appear,  provided  they  reach  a  given  standard  of  mechanical 
excellence. 

Such  being  my  views  of  the  law  (and  I  do  not  see  how 
it  is  possible  to  take  any  other),  my  answer  in  brief  to  your 
first  question  is,  that  upon  the  delivery  of  1,000  copies  of 
any  volume  of  Nebraska  Reports,  together  with  the  stereo- 
typed plates  thereof,  to  the  auditor,  if  he  find  that  they  are 
equal  to  volume  4  of  said  reports,  it  is  his  duty  to  draw  his 
warrant  upon  the  state  treasury  in  favor  of  the  reporter 
for  what  they  come  to  at  $2.25  per  volume,  viz.,  $2,250. 

And  second,  I  answer  that  the  auditor  has  no  right  to 
enter  upon  an  inquiry  as  to  the  cost  of  printing  and  bind- 
ing of  the  books,  nor  as  to  any  other  expense  incurred  in 
their  production. 

To  your  third  question,  I  answer  that  the  clause,  '^or  so' 
much  thereof  as  may  be  necessary,^'  found  in  the  appropri- 
ation act  of  1883,  has  no  possible  application  to  the  amount 
to  be  paid  for  each  thousand  copies  of  the  reports.     As  I 
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have  before  said,  section  19,  above  referred  to,  fixes  the 
price  for  the  auditor  to  pay  per  volume,  which  price  he 
has  DO  authority  either  to  increase  or  diminish.  He  should 
.see  to  it  that  the  books  delivered  fairly  reach  the  standard 
of  required  excellence,  and  if  they  do,  he  must  pay  for 
them.  The  only  possible  application  these  words  could 
have  would  be  upon  the  contingency  of  the  non-publication 
of  one  or  more  of  the  volumes,  which  the  l^islature  seem 
to  have  anticipated.  The  appropriation  for  this  particular 
purpose  seems  to  have  h&m  made  with  the  view  that  at 
least  three  volumes — 14,  16,  16 — would  be  published  be- 
fore the  next  session  of  the  legislature,  and  a  gross  sum, 
viz.,  $6,750,  to  cover  the  entire  cost  of  one  thousand  copies 
of  each  at  the  rate  of  $2.25  per  copy,  was  named  in  the  act. 
Now,  if  but  one  or  two  volumes  shall  be  published  during 
the  life  of  this  appropriation,  which,  under  section  19,  ar- 
ticle 3,  of  the  constitution,  will  extend,  to  the  end  of  the 
first  fiscal  quarter  after  the  adjournment  of  the  next  regular 
session  of  the  legislature,  then  the  whole  of  the  appropria- 
tion will*not  be  "necessary."  But  if  all  three  volumes 
shall  be  published,  and  the  reporter  delivers  the  required 
number,  together  with  the  plates  on  which  they  were 
printed,  and  they  conform  to  the  requirement  of  the  statute, 
then  the  whole  amount  appropriated  will  be  '^ necessary'^ 
to  pay  for  them. 

The  fourth  question  has  been  fully  answered  in  what  I 
have  already  said.  It  is  clear  that  under  the  law  the  re- 
porter is  made  the  publisher  of  the  reports,  and  has  the 
right  to  have  the  work  done  wherever  he  sees  fit.  He  is 
to  furnish  books  of  a  given  quality  and  of  a  certain  num- 
ber, and  when  he  does  so  he  is  entitled  to  receive  a  fixed 
price,  viz.,  $2.25  per  volume,  neither  more  nor  less.  If 
the  work  should  be  much  better  even  than  volume  4,  whidi 
is  made  the  test,  or  if  it  should  cost  the  reporter  considera- 
bly more  than  $2.25  per  copy,  this  price  would  still  be  the 
exact  measure  of  his  compensation  for  what  he  is  required 
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to  furnish  the  state.     This,  I  think,  fiiUy  covers  the  ground 
of  your  inquiry,  and  is  respectfully  submitted. 

Geo.  B.  Lake, 

Attorney  at  Law. 

Opinion  of  S.  H.  Calhoun. 

Nebraska  City,  Feb.  16, 1884. . 
Guy  A.  Brown,  Esq,: 

Dear  Sir — Your  letter  of  yesterday  duly  received. 
Section  19  of  chapter  19  is  a  general  law,  not  one  enacted 
for  temporary  purposes  like  an  appropriation  bill :  the  one 
stands  until  it  is  repealed  or  amended,  and  prescribes  a  rule 
of  action  for  each  succeeding  report  as  long  as  it  thus  stands ; 
the  other  virtually  dies  when  the  term  which  it  provides 
for  has  expired.  Now,  as  a  law,  the  first  is  of  a  higher 
grade,  and  if  there  is  any  conflict  it  must  stand.  But  there 
is  no  real  conflict.  The  expression  in  the  appropriation 
act  of  1883^,  "or  so  much  thereof  as  may  be  necessary," 
does  not  apply  to  the  auditor;  it  applies  only  to  the  differ- 
ent officers  for  whose  use  the  several  appropriations  are 
made.  They  are  the  sole  judges  of  how  much  of  the  sums 
of  money  thus  placed  to  their  credit  is  necessary  to  be  used. 
It  is  not  for  the  auditor  to  say  whether  or  not  a  new  chair 
is  necessary  for  the  governor's  office,  or  whether  it  shall 
cost  $5  or  $10.  If  the  auditor  alone  may  determine  the 
amount  of  expenses  to  be  allowed  in  publishing  the  reports, 
why  may  he  not  say  that  the  whole  is  unnecessary,  and 
thus  stop  their  publication  altogether?  The  section  that  I 
have  referred  to  provides  that  the  auditor,  when  certain 
things  are  done,  "shall  draw  his  warrant"  for  the  same  at 
the  rate  of  $2.25  per  volume.  There  is  no  repeal  of  this 
law,  and  there  is  only  one  way  to  alter  its  provisions,  and 
that  is  by  a  strict  compliance  with  section  II.,  article  III., 
of  the  constitution. 

Yours  respectfully, 

S.  H.  Calhoun. 
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Opinion  of  the  court. 

Cobb,  Ch.  J. 

Guy  A.  Brown,  reporter,  having  hj  direction  of  the 
court  submitted  a  report  of  the  administration  of  his  office 
since  the  creation  thereof  by  the  fidoption  of  the  present 
constitution,  and  upon  careful  consideration  thereof,  the 
court  deems  it  fitting  and  proper  to  make  observation,  and 
take  orders  thereon. 

The  report  covers  the  entire  period  of  time  since  the  first 
appointment  of  a  reporter  in  1875,  and  applies  to  the  duties 
of  said  officer  as  clerk  of  the  supreme  court  and  librarian 
of  the  law  and  miscellaneous  library  of  the  state,  as  well 
as  to  his  duties  as  reporter.  It  is  divided  into  five  parts 
as  follows:  1.  The  receipts  and  disbursement  of  funds 
for  the  supreme  court  and  library.  2.  The  condition  and 
management  of  the  library  fund.  3.  The  diarging  of  fees 
for  the  admission  of  attorneys  to  practice  in  the  supreme 
court.  4.  The  publication  of  the  reports  of  the  supreme 
court.  5.  The  method  and  manner  of  drawing  money, 
disbursing  the  same,  and  settling  therefor  with  the  state. 

As  to  the  matters  arranged  under  the  1st  and  2d  heads, 
no  suggestion  of  mismanagement  of  any  part  of  these  funds 
has  ever  reached  the  ears  of  any  member  of  the  court.  The 
vouchers  for  their  disbursement  have  been  presented  to  the 
legislature  at  each  of  its  biennial  sessions,  and  no  doubt 
examined  by  the  appropriate  committees;  so  that  even  if 
the  regular  duties  of  the  court  were  not  such  as  to  forbid 
the  devotion  of  sufficient  time  to  the  examination  of  the  ac- 
counts and  vouchers  running  through  the  nine  years  of 
time  in  question,  we  would  scarcely  feel  justified  in  enter- 
ing upon  the  discharge  of  such  duty.  But  had  we  not  the 
gi'eatest  confidence  that  such  funds  have  been  intelligently 
expended,  and  honestly  disbursed  and  accounted  for  by  the 
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reporter,  no  consideration  of  convenience  would  prevent  the 
court  from  making  such  examination. 

As  to  the  matter  stated  under  the  3d  head^  the  statute 
seems  to  contemplate  the  original  admission  of  attorneys  in 
this  court,  as  well  as  in  the  district  courts,  and  such  has 
been  the  practice  to  some  extent.  When  attorneys  are  ad- 
mitted in  that  way,  the  clerk  must  keep  a  record  of  the 
appointment  of  a  committee  of  examination  as  well  as  of 
the  making  of  its  report  and  ity  character,  also  receive,  file, 
and  preserve  such  report,  and  in  all  cases  he  must  prepare 
and  preserve  the  written  oath  of  admission,  and  prepare 
and  deliver  to  the  licentiate  a  certificate,  more  or  less  ex- 
pensive, of  such  admission.  For  this  service  the  clerk  is 
entitled  to  some  compensation,  although  no  fee  is  provided 
therefor  in  the  statutory  fee  bill.  Such  omission  should 
have  been  provided  for  by  rule  of  court,  and  the  matter 
having  been  thus  far  overlooked,  such  a  rule  will  be  adopt- 
ed simultaneously  herewith,  in  which  it  will  be  sought  to 
fix  such  fees  at  a  rate  which  will  be  reasonable  and  just. 

4.  The  publication  of  the  reports  of  the  supreme  court. 
Under  this  head  the  reporter  states  that  he  has  drawn  from 
the  state  treasury  the  sum  of  $24,484.50  for  eleven  thous- 
and volumes  of  reports  (being  volumes  four  to  fourteen, 
both  inclusive),  one  thousand  copies  of  each  volume.  That 
for  the  mechanical  work  performed  on  these  volumes,  in- 
cluding the  printing,  binding,  and  stereotyping,  he  has  paid 
$22,202.85,  and  the  balance,  amounting  to  $2,281.65,  to 
persons  employed  to  assist  him  in  preparing  the  manuscript 
for  publication,  reading  proof,  etc.,  and  the  expenses  con- 
nected with  packing  and  shipping  the  books  after  their 
delivery  to  the  library,  for  which  no  appropriation  was 
otherwise  made  prior  to  the  year  1883.  The  reporter  pro- 
ceeds to  say  that  in  the  drawing  of  the  appropriations  he 
has  simply  asked  for  and  received  the  price  in  payment  for 
each  1,000  copies  delivered.  That  he  has  considered  that 
section  19  made  the  reporter  the  publisher  of  the  reports. 
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for  which  he  is  entitled  to  receive  $2.25  per  volume,  just 
as  the  former  reporter  received  $4.50  per  volume,  and  for 
the  correctness  of  this  opinion,  reference  is  made  to  the 
written  arguments  of  two  eminent  counselors  accompany- 
ing said  report. 

The  provision  of  statute  under  which  these  volumes  of 
the  reports  were  published  is  as  follows: 

"Sec.  19..  It  shall  be  the  duty  of  the  reporter  of  the 
supreme  court  to  prepare  the  opinions  of  said  court  for  pub- 
lication as  &st  as  they  are  delivered  to  him,  and  when  suf- 
ficient material  is  accumulated  to  form  a  volume  of  not  less 
than  six  hundred  pages,  he  shall  cause  the  same  to  be 
printed,  stereotyped,  and  bound  in  a  good  and  substantial 
manner,  equal  to  volume  four  of  said  reports.  He  shall 
deliver  one  thousand  copies  of  each  volume,  with  the  stereo- 
type plates  thereof,  to  the  state  auditor,  who  shall  draw  hh 
warrant  in  payment  thereof  at  the  rate  of  two  dollars  and 
twenty-five  cents  per  volume,"     Conip.  Stat.,  chap.  19. 

Looking  alone  to  the  letter  of  this  provision,  it  is  prob- 
ably susceptible  of  the  construction  placed  upon  it  by  the 
reporter,  and  when  we  consider  that  he  is  sustained  in  such 
view  by  gentlemen  of  eminent  legal  ability,  and  of  long 
connection  with  the  judicial  and  l^islative  history  of  the 
state,  we  cannot  doubt  his  honesty  and  good  faith  in  plac- 
ing such  construction  upon  the  law  and  his  action  there- 
under. And  yet  we  are  quite  unable  to  adopt  that  con- 
struction. 

The  constitution,  section  8,  article  VI.,  provides  as 
follows:  * 

"Sec.  8.  There  shall  be  appointed  by  the,  supreme 
court  a  reporter,  who  shall  also  act  as  clerk  of  the  supreme 
court  and  librarian  of  the  law  and  miscellaneous  library  of 
the  state,  whose  term  of  oflBce  shall  be  four  years,  unless 
sooner  removed  by  the  court;  whose  salary  shall  be  fixed 
by  law,  not  to  exceed  fifteen  hundred  dollars  per  annum.'' 

The  nature  and  character  of  the  reporter's  duties  as  such 
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are  suflBciently  indicated  by  the  name  of  his  office,  and 
their  extent  is  clearly  set  out  by  the  provisions  of  tlie  stat- 
ute above  quoted.  These  duties  clearly  embrace  the  pre- 
paring the  opinions  for  publication^  writing  all  that  part 
of  each  case  sometimes  called  the  report  as  distinguished 
from  the  syllabus  and  the  opinion,  as  well  as  the  title  page, 
table  of  cases  and  citations,  index,  and  such  notes  and  other 
special  matter  as  may  be  deemed  necessary  and  proper  by 
the  reporter  or  the  court,  superintending  the  printing,  read- 
ing, and  correcting  the  proof,  etc.,  and  to  these  duties  the 
law  adds  that  of  causing  the  reports  to  be  "printed,  stereo- 
typed, and  bound,"  and  to  deliver  a  thousand  copies  of 
each  bound  book  to  the  state  auditor.  For  this  service  the 
constitution  provides  that  the  reporter  shall  receive  an  an- 
nual salary.  That,  in  the  opinion  of  the  court,  is  exclusive 
of  any  and  all  other  modes  of  compensation. 

While  the  statute  does  not  make  it  the  duty  of  the  re- 
porter to  let  the  printing,  stereotyping,  and  binding  of  the 
reports  to  the  lowest  bidder,  yet  it  is  the  spirit  of  the  law 
that  he  should  protect  the  interest  of  the  public  in  the 
matter  committed  to  his  charge  by  procuring  good  and 
honest  work  at  the  lowest  rates  reasonably  available.  The 
rate  fixed  by  the  statute  of  $2.25  per  volume  must  be  re- 
garded only  as  the  limit  of  cost,  beyond  which  the  reporter 
is  not  allowed  to  go  in  the  publication  of  the  reports.  But 
if  the  object  is  accomplished  at  a  less  outlay,  then  that  ad- 
vantage must  inure  to  the  state,  and  not  to  the  private  ad- 
vantage of  any  individual  or  officer.  In  the  matter  of  the 
publication  of  the  reports,  the  reporter  is  and  must  be  re- 
garded as  a  disbursing  officer  of  the  state,  and  not  as  a 
contractor. 

From  these  views  it  necessarily  follows  that  the  sum  of 
$2,281.65  has  been  erroneously  drawn  from  the  treasury 
by  the  reporter  on  account  of  printing,  stereotyping,  and 
binding  the  reports  hereinbefore  enumerated,  and  is  now 
in  his  hands,  and  while  the  law  has  given  this  court  no 
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direct  control  over  the  matter,  yet,  the  reporter  being  an 
officer  of  the  court  as  well  as  of  the  state,  the  following  or- 
ders are  made: 

1.  Directing  the  payment  of  said  sum  of  $2,28 1.65^ 
with  interest  from  dates  the  same  was  respectively  drawn, 
into  the  state  treasury,  taking  the  receipt  of  treasurer  there- 
for, and  exhibiting  same  to  court  at  next  session  thereof. 

2.  Directing  that  the  report,  with  arguments  of  counsel 
attached  thereto,  and  these  observations  and  orders  thereon, 
be  spread  on  the  records  of  the  court 

3.  Establishing  a  rule  concerning  admission  fee  of  at- 
torneys. In  case  of  original  admission,  upon  the  report  of 
the  committee,  75  cents;  admission  on  motion,  50  onits. 
Where  attorney  may  desire  a  certificate,  an  additional  fee 
of  $1.00. 

Reese,  J.,  concurs  in  forgoing. 

I  concur  in  requiring  the  repayment  of  the  money. 

Saihjel  Maxweix. 
Dated  March  22,  1884. 

In  Court,  May  29,  1884. 
The  said  Guy  A.  Brown  having  exhibited  to  the  court 
the  receipt  of  the  state  treasurer,  dated  March  22,  1884) 
for  the  sum  of  $2,802.40,  it  is  ordered  that  the  same  be 
spread  on  the  minutes  of  the  court  in  full  satisfaction 
of  the  order  of  court  heretofore  entered. 

Amasa  Cobb,  Ch.  J. 
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Abatement. 

1.  Plea  in,  may  be  signed  by  priaoner's  attorney ;  Teiification 

by  prisoner,  sufficient.    Bohanan  v.  The  State 209 

2.  If  plea  contain  material  averment  on  which  issue  is  j  oined 

it  is  error  for  court  to  refuse  prisoner  a  trial  of  it.    Id 209 

Acoount. 

1.  There  being  no  assignment  of  account  sued  on  to  plain- 
tiff, nor  allegation  showing  ownership  in  him,  Heldj  That 
petition  would  not  su  pport  j  udgment  in  his  &yor.  Thomp- 
9on  V.  Stetson 112 

2.  Petition  under  sec.  129  of  code.  CoUingwaod  v.  Merchants 
Bank 118 

3.  Action  in  equity  for  accounting,  and  damages;  contract 
against  public  policy.    Gould  &  Kennard  v,  Kendall  d:  Smith.  552 

Aoknowledgment. 

1.     Of  deed  before  county  clerk;  defect  cured  by  Laws  1883, 

181.    Daviiv,  Huston 28 

Action.    See  Titlbs  of  Vabious  Actions. 

1.  Objection  to  legal  capacity  to  sne,  not  available  to  stran- 
ger.   Miller  v,  Willis 13 

2.  QuiativMi,  lies,  when;  pleading.  Brewer  v.  Merrick  County  180 

McDonald  V.  Early 63 

Smith  r.  Dean 432 

3.  By  widow  and  children  against  Hquor  seller.     Kerkow  v, 

Bauer 160 

EUhire  v.  Schuyler 561 

4.  Dismissal ;  power  of  court.    Kellogg  v .  Lavender 25S 

5.  Does  not  lie  to  vacate  judgment  against  insane  defend- 
ant, when.    McAllister  v.  Lancaster  County  Bank 295 

6.  Recovery  of  money  paid  for  void  county  warrants.  So- 
gers v.  WaUh 309 

7.  Covenants  of  warranty. .  Snyder  v.  Jennings 372 

8.  Conversion.    Everett  v,  Hobdman .' 376 

9.  Warranty  of  sheep.    Ijong  <ft  Smith  v.  Clapp 417 

10.  Goods  sold  and  delivered.     Whitev.  Leighton 425 

11.  Insurance  loss.    Phoenix  Ins.  Co.  v.  Lansing 496 

12.  Canceling  tax  deeds.     Thompson  v.  Merriam 498 

Zahradnieek  v.  Selby 580 
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13.  AoooanU  between  partners.    Stewart  v.  Sndiing 502 

Gould  it  Kennard  V,  KendaU  dt  Smith ^  549 

14.  Tre8pii89.de  bonis  asportatns.     MeMiUan  v,  Bowe 521 

TayU>r  «ft  Le  Blanc  v.  Byan 573 

15.  Death  of  horse.     Hofnanv,  Bojfce,: 545 

16.  Account.     Gould  A  Kennard  v.  Kendall  d-  SmifJ^ 549 

Shapleighv.  Dutcher 563 

17.  Deceit.     Williama  v.  Bates «  567 

18.  To  recover  damages  for  property  wrongfnll  j  seized  on 
attachment.     Taglor  v.  Bffan 573 

19.  Dismissal,  by  court.    Smith  v.  8,  C.  tit  P.  B.  B 583 

20.  Damages  for  personal  injuries.    Smith  o.  8.  C.  d-  P.  B,  B.  583 
City  of  Omaha  v.  Cane 657 

21.  Promissory  notes  given  for  machine;  defense,  warranty, 
etc.     AuUman  <fe  Co.  v.  Stout 586 

22.  Setting  aside  judgment.     Douglaa  Co.  v,  OonneU  ...^ 617 

23.  Recovery  of  amount  paid  for  machine  returned  as  use- 
less, verdict  sustained.     Fhilleo  v.  Sandwich  Mfg.  Co 625 

Aot8.    See  Statutes. 

Advancement. 

1.  Proi>erty  in  controversy  deeded  by  husband  to  wife,  Held, 
Not  advancement,  but  on  death  of  wife  heirs  held  to  exe- 
cute trust.  iBarUeU  v.  BarUett,  13  Neb.,  456,  overruled.] 
BartleU  v.  Bartlett 593 

Adverse  Fossession. 

1.  Deed  in  fee  from  plaintiff  to  defendant,  given  more  than 
ten  years  before  bringing  of  action,  is  competent  evidence 
in  connection  with  a  parol  lease  taken  by  plaintiff  irom  de- 
fendant to  show  that  possession  was  not  adverse.  Where 
possession  is  such  as  admits  the  existence  of  a  higher  title, 
to  which  it  is  subservient,  it  is  not  adverse  to  that  title. 
Boggencampv.  Converse *. 105 

Affidavit.    See  Attachment.    Summons. 

1.  To  procure  service  of  summons  by  publication,  Held,  In- 
sufficient.   Holmes  v.  Holmes 615 

Agent.    See  Principal  and  Aobnt. 

Agreement.    See  Oontbact. 

Appeal.    See  Practice  in  Supreme  Ooubt. 

1.  Where  both  parties  api)eal,  one  cannot  obtain  dismiiafa] 
because  the  other  has  not  served  notice  of  the  appeal  on 
him.    B.  V.  B.  B.  v.  Linn 234 

2.  Waives  errors  necessary  to  bring  him  within  jurisdic- 
tion.    Shawang  V.  Love 142 

Dean  v.  Kinman 492 

3.  Practice  in  supreme  court.     G.  W.  Mfg.  Co.  v.  Hunter.,.^    32 
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Appear  anoe. 

1.     By  agent.    Merriam  v.  Calhoun 571 

Appropriations. 

1.  Specific,  Decessary;  none  in  force  to  cover  retnm  of  pris- 
oner to  counties  in  which  they  were  convicted,  for  re- 
trial.    State  V.  WaUieha 467 

2.  Legislatare  cannot  make,  by  implication;  specific,  neces- 
sary.    State  V,  WalUcha 609 

Assignment. 

1.  Negotiable  note  and  mortgage;  word  "  assign  "  defined. 
Mundyo.  Whitiemore  649 

Assignments  for  Creditors. 

1.  Subsequent  fraudulent  act  of  assignor  will  not  vitiate; 
possession  of  assigned  estate,  how  forfeited.  Sullivan  v. 
Smia 476 

2.  One  of  two  partners,  with  consent  of  the  other,  may  make ; 
partner  absconding,  consent  implied.    Id 476 

3.  Preferring  creditors.     Nelson  v.  Qarey 531 

4.  Mortgage  made  same  day  as  assignment  bona  fide  and 
without  fraudulent  intent.  Held,  Good.    Id 531 

Attachment. 

1.  Trial  of  right  of  property  taken  by.     Schellv.  Hwentine,,      9 

2.  Failure  of  order  to  state  amount  for  which  issued ;  pre- 
sumption that  it  was  properly  issued  by  county  court  Id,,      9 

3.  Defendant  ma^  give  undertaking,  sec.  206  code,  and  after- 
wards move  to  dischaige  the  attachment.  Wilson  v.  Shep- 
herd      15 

4.  Order  overruling  motion  to  discharge,  not  a  "  final  order." 

Id 15 

5.  Lies  on  facts  stated  in  petition.    Id 15,18 

6.  Rights  under  mechanic's  lien  law  superior  to  garnish- 
ment creditor.     Jones  V.  Church  of  the  Holy  Trinity 82 

7.  May  be  issued  at  same  time  or  in  succession  on  single  afii- 
davit.     Thompson  V,  Stetson 112 

8.  Levy  upon  real  estate  belonging  to  the  debtor,  whether 
held  in  his  own  name  or  not,  -attaching  creditor  acquires  a 
lien  upon  the  interest  of  debtor  in  the  land,  which  he  may 
enforce  after  he  recovers  judgment.     Keene  v,  Sallenbach,..  200 

9.  The  fact  that  a  debtor  designs  to  sell  his  property,  or  to 
remove  it  beyond  the  jurisdiction  of  a  court,  when  not  ac- 
companied by  an  intent  to  defraud  his  creditors,  furnishes 

no  sufficient  ground  for  an  attachment.     Hunter  v.  Soward,  214 

10.  Sufficiency  of  affidavit  for.  Grebe  v.  Jones,  312.  Not 
necessary  to  set  out  facts  constituting  cause  of  action. 
Dorrintfton  v.  Minnick 398 
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11.  Undertaking  Dot  raqnired  when  defendant  is  a  non-resi- 
dent.    Grebe  V.Jones 312 

12.  Return  on  writ ;  snfflciency  of.    Id 312 

13.  DeBcription  in  notice  of  pablicatioii,  in  general  terms, 
sufficient.     Id 312 

14.  Facts  stated,  Held,  Not  to  authorize.  Thurber  v.  Sexaver.  541 

15.  Levying  on  wrong  property  ;  officer  and  creditor,  AU^ 
Liable.     Taylor  v.  Ryan 573 

16.  Creditor  can  acquire  no  greater  rights  than  debtor  has  at 
time  of  levy.     Westheimerv.  Reed 664 

Attorney. 

1.  Statements  in  argument  of  cause  to  jury,  Held,  Error. 
Cleveland  Paper  Co  v.  Banks 20 

2.  In  aiguing  case  must  confine  himself  to  facts  proved.  Id.    22 

3.  Misconduct.     Ensign  v.  Harney 330 

4.  On  trial  of  case,  should  not  make  persistent  and  con- 
tinued objections  to  competent  evidence.     Lane  v.  Slarkey,  290 

Auditor.    See  Appropriations. 

BankB  and  Banking. 

1.  Parol  agreement  that  purchaser  may  return  drafls,  if  not 
used  for  specified  purpose,  Hcld^  Valid;  and  that  drafts  not 
being  returned  or  presented  in  a  reasonable  time  and  the 
drawee  becomes  insolvent,  the  holder  must  bear  the  loss. 
CoUingwood  v.  Merchants  Bank 118 

Bar.    Seb  Limitation. 

Bill  of  Discovery.    See  Cbeditob's  Bill. 

Bill  of  Exceptions. 

1.  Instructions  not  a  part  of.  Cleveland  Paper  Company  «. 
Banks , 23 

2.  Stipulation  of  counsel  agreeing  upon,  not  sufficient,  un- 
less bill  is  settled  or  signed  by  judge  or  clerk,  and  on  mo- 
tion it  will  be  quashed.    McOathron  v.  MeCatkron, 144 

3.  Reasons  for  granting  new  trial  not  otherwise  apparent 
ftt>ni  the  record  should  be  incorporated  in.  Jf.  P.  R.  R.  Co. 
V.Hays 223 

4.  Where,  in  the  assessment  *of  damages  for  right  of  way  for 
a  railroad  by  a  jury,  a  plat  of  the  land,  showing  the  location 
of  the  road,  etc.,  is  used,  a  record  of  the  evidence  is  not 
complete  without  it.     Id 223 

5.  If  material  evidence  has  been  omitted,  certificate  that  bill 
contains  all  the  evidence  used  on  the  trial  not  conclusive. 

M.  P.R.  R.  Co.v.  Hays 223 

6.  Affidavits  not  considered  unless  preserved  by.    Darring' 
ington  v.  Minmek 398 

Ddan  v.  State 405 
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Empkie  v.  McLean 629 

7.  Signed  without  being  submitted  to  adverse  party',  quashed 
on  motion.     Madsenv,  Norfolk  Mill  Co 644 

Bill  of  Particulars. 

1.     Demurrer  to,  not  authorized.     WiUiama  v.  Bates 566 

MiUer  v.  Mesick 646 

Bill  of  Sale.    See  Mobtoagb^-Chattei^. 
Board  of  Educational  Lands  and  Funds,  242. 
Board  of  Public  Lands,  262. 
Bona  Fide  Purchaser.    See  Judicial  Salb. 

Bonds. 

1.  Issued  by  municipal  corporation,  drawing  interest  with- 
in the  authority  conferred,  Held,  Valid.  Omaha  National 
Bank  v.  Omaha 333 

2.  In  aid  of  steam  grist  mill,  Heldy  Invalid.  State  v.  Adams 
County 568 

Building  Contracts. 

1.  Where  a  contractor  agrees  to  erect  a  building  in  a  certain 
manner  he  must  comply  with  his  agreement;  and  no  plea 
of  lack  of  skill  of  himself  or  any  of  his  workmen  or  sub- 
contractors will  constitute  a  defense  for  a  failure  to  com- 
ply with  the  contract.    Sherman  V.  Bates 18 

Capitol  Building.    See  Mandamus. 
Cities  of  Second  Class. 

1.  Not  liable  for  fees  of  police  judge.  Coibb  v.  City  of  Lin- 
coln     86 

Common  Carriers.    See  Railroads. 
Confirmation  of  Sale.    See  Judicial  Sale. 
Consideration. 

1.  Void  county  warrants;  recovery  back,  of  purchase  price. 
Rogers  V,  Walsh 309 

2.  Note  already  paid;  purchaser  may  recover  of  seller. 
WiUiams  v.  Bates 666 

3.  Presumption.     Forbes  v,  McCoy 632 

Constables. 

1.  Serving  process.     McMiUanv,  Route 623 

2.  Liability  for  levying  on  wrong  property.    Taylor  v,  Ryan  673 
Constitutional  Law. 

1.  True  principle  of  taxation;  Sec.  1,  Art.  IX.  construed. 
Clother  V.  Maher 6 

2.  Justice  of  peace,  Sec.  20,  Art.  VI.  Jones  v.  Church  of  the 
Holy  Tnnity 84 

3.  Judicial  power,  Sec.  1,  Ait.  VI.    State  t\  Oleson 248 
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4.  Trial  by  jury.    Dohle  v.  Omaha  Foundry. 437 

5.  Amending  statutes,  Sec.  11,  Art.  III.    State  v.  Wish 44!) 

6.  Appropriations,  Sec.  2^,  Art  III.    SUiie  v.  Waaieh8..,458,  610 

7.  Notice  by  tax  purchaser,  Sec.  3,  Art.  IX.  Hendrix  v. 
Boggs  471 

8.  Railroad  commissioners  cannot  be  created  by  legislature. 

In  re  Railroad  Commimoners ~  079 

9.  Executive  office,  Sec.  26,  Art.  V.    Id 683 

10.  School  fund,  Sec.  9,  Art.  VIII.    In  re  School  Fund 684 

11.  Reporter  of  Supreme  court,  Sec.  8,  Art.  VI.     In  re  696 
Broten 

Continuance. 

1.  Where  the  injury  is  alleged  in  the  petition  to  have  oc- 
curred in  December,  and  the  testimony  showed  that  it  oc- 
curred in  the  previous  September,  it  is  not  error  to  overrule 
a  motion  for  a  continuance,  it  not  appearing  that  the  change 
of  time  affected  the  defense.     Ofty  of  Omaha  v.  Oane 657 

Contracts. 

1.  Building  contract;  duties  of  contractor;  lack  of  skill  no 
defense.    Sherman  v.  Bates «    18 

2.  By  Indian  traders  with  third  parties  to  carry  on  business, 
Held,  Illegal  and  against  public  policy.     Oould  <&  Kennard 

V.  Kendall  A  Smith 549 

3.  Breach;  damages;  general  rule.     AuUmanv.  Stout 586 

4.  Made  under  duress  is  voidable,  not  void.  Muudy  r.  Whitte- 
more 652 

Conveyance. 

1.  Alley  on  land  adjoining  city  not  platted.  Buakman  v. 
Oibson 676 

Corporations— Municipal. 

1.  Have  no  power  to  grant  authority  to  permanently  ob- 
struct a  street  without  compensation  to  abutting  lot  own- 
ers who  suffer  special  damages  by  such  obstruction.    B,  dt 

M.  R.  R,  V.  Reinhaekle 282 

2.  Contracts;  general  rule.  Omaha  National  Bank  v.  City  of 
Omaha 334 

3.  Parties  dealing  with,  bound  to  take  notice  of  its  records. 
Merriamv.  Otoe  County 413 

4.  Action  for  ii^uries;  verdict  not  against  evidence.  City  of 
Omaha  v.  Cane 657 

5.  Resident  property  holder  excluded  from  jury  on  ground 

of  interest.     Id «  657 

6.  Dedication  of  alley  by  owner  of  adjoining  lands,  not 
platted.    Bushman  v.  Gibson 676 

Counter  Claim.    See  Mobtgaos,  3.    Set-off. 
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County. 

1.  Action  does  Dot  lie  to  recover  back  taxes  paid  Tolantarily 

and  without  protestjFV^^  v.  Pierce  Qmnty 48 

Bates  V,  York  County 284 

2.  Commissioners  have  power  to  try  and  remove  county  offi- 
cers from  office.    State^ex  rel,  Walters,  v,  Oleson 247 

3.  Kemoval  of  county  seat;  ii^ unction  does  not  lie  to  re- 
strain county  officers  from  removing  their  offices,  on  grounds 
which  would  have  been  available  in  a  contest  of  the  elec- 
tion.    Scott  V.  McGuire 303 

4.  Warrants  issued  for  a  purpose  not  within  jurisdiction  of 
commissioners  are  void.     Walsh  v.  Sogers 309 

5.  Purchase  of  void  warrants';  rescission;  recovery  back  of 
price  paid.     Id 309 

Oourts— County.    See  Tkial  of  Right  of  Pkopeety. 

1.  Presumption  as  to  jurisdiction  of.    ScheU  v.  Husentine,,,    10 

2.  Is  a  court  of  record,  while  acting  within  that  jurisdiction 
which  it  pqssesses,  concurrently  with  district  court.    Id,,,    11 

Covenant.    See  Real  Pbopebty,  5. 

Creditor's  Bill,  320,  349,  306.    See  Husband  and  Wife. 

1.    Lies  after  judgment.    Keene  v.  SaUenbach 202 

Criminal  Law. 

1.  A  magistrate  has  no  right  to  alter  an  information,  in  any 
material  part  of  it,  without  the  consent  of  the  person  who 
made  it.  And,  if  made  with  his  consent,  it  should  be  re- 
verified  before  any  farther  step  is  taken  under  it.  But  if 
such  alteration  be  made,' as  in  changing  the  value  of  prop- 
erty alleged  to  have  been  stolen  so  as  to  reduce  the  offense 
from  grand  to  i>etit  larcency,  without  a  re- verification,  and 
the  accused  go  to  trial  without  objecting  to  the  informa- 
tion for  that  reasoUf  the  judgment,  whether  of  acquittal  or 
conviction,  is  good.     Lewis  v.  The  State 69 

2.  Indictment  for  murder  by  striking  with  a  knife  not  bad 
for  duplicity,  by  reason  of  stating  that  accused  made  an 
assault  and  feloniously,  etc,  did  strike  deceased  and  inflict 

a  mortal  wound,  etc.    Denman  v.  The  State 138 

3.  The  mediate  cause  of  death  being  the  wound,  it  is  no  de- 
fense that  the  immediate  cause  was  erysipelas  which  set  in 

in  consequence  of  the  wound.    Id 138 

4.  Plea  in  abatement  may  be  signed  by  prisoner's  attorney. 
If  so  signed,  and  verified  by  prisoner,  it  is  sufficient.  If 
plea  contain  a  material  averment  on  which  issue  is  joined, 
it  is  error  for  the  court  to  reftise  prisoner  a  trial  of  it.  The 
ruling  of  the  court  on  a  plea'  in  abatement  is  not  ground 

for  a  motion  for  a  new  trial.     JSohanan  v.  The  State 209 

45 
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6.  Although  there  may  be  enor  in  OTermliiig  a  challenge  to 
a  juror  for  cause,  yet  if  the  prisoner  be  not  compelled  to 
exhaust  his  peremptory  challenges  to  exclude  him  ftom 
the  panel,  it  is  error  without  prejudice.    Id^ 209 

6.  A  malicious  killing,  although  done  upon  a  sudden  quar- 
rel and  in  the  heat  of  pasBion,  is  at  least  murder  in  the 
second  degree.    Id 209 

7.  Murder  in  first  degree  defined.    Id 213 

8.  Opinion  of  juror  merely  hypothetical  does  not  disqualify 
him.    Mwrphp  v.  8tate^ 383 

».    Rape;  evidence.     Id 386 

10.  Interest  of  prisoner  testifying  in  result  of  trial.     Id 389 

11.  Repeal  of  criminal  statute  and  re-enactment  in  same 
words,  except  as  to  extent  of  punishment,  is  not  a  bar  to 
prosecutions  under  prior  law.    SUUe  v.  With 450 

12.  Act  providing  forfeiture  and  penalty  may  be  prosecuted 

by  indictment.    State  v.  Siniuitt 472 

13.  Dying  declaration,  Held,  Admissible.    Binfield  r.  State^  484 

14.  Threats  of  deceased  when  admissible;  evidence  of  pris- 
oner.    Id 484,485 

15.  Idem  Skmuns.     Id 485 

16.  Proof  of  place  where  death  occurred.    Id, 485 

17.  Unlawful  assembly;  owner  of  dwelling  putting  out  per- 
son in  possession  with  force  and  violence,  liable.  Jfer^  r. 
The  State 558 

Damages.    See  Railroads. 

1.  In  action  by  widow  and  children  against  liquor  sellers, 

fbr  death  of  husband  and  father.    Kerkow  v.  Bauer 150 

And  for  loss  of  means  of  support.     ElMre  v.  Schuyler 561 

2.  General  rule.     Long  dt  Smith  v.  Ciapp 417 

3.  Warranty;  diseased  sheep.    Id 420 

4.  Right  of  way,  etc.,  for  railroads,     if.  P.  R,  B  v.  Hajfs 223 

Jf.  P.B,  B.  V.  Coon 232 

JB.  V.B.  B.  V.  Ltna 234 

'  B.  ^  M.  B.  B.  v^  Beinhaehle 279 

Draih  v.  B.  A  M,  B,  B 367 

Jaekman  v.  M.  P.  B,  B - 524 

5.  Caused  by  death  of  horse.     Homan  t.  Boyce 545 

6.  Sale  of  wrong  property  on  attachment     Taylor  v.  B$fan..  573 

7.  Sale  of  machine  with  warranty;  evidence;  damages  re- 
coverable, as  set-off  to  action  on  note.  Aultman  ^  Cb.  r. 
Stout 591 

8.  Personal  injuries.    City  of  Omaha  v.  Oane 657 

Deceit. 

1.  In  sale  of  note,  purchaser  may  recover  consideration  of 
seller.     Williame  v,  Baten 565 
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2.     Action  lies;  general  rale.    Id 567 

Deed. 

1.  Acknowledgment  before  county  clerk.     Davis  v.  Huston.,  38 

2.  Impeaching;  evidence.    Snyder  v,  Jennings 372 

3.  Description  stated,  JTeZd,  Sufficient.    Smith  v.  Dean 432 

4.  In  action  betwen  others  than  original  parties  description 
in  deed  most  govera;  intentions  cannot  take  place  of  calls;     - 
parol  evidence  inadmissible  to  locate  land.      Gilleapie  v. 
Sawyer  536 

5.  Of  property  up  **to  an  alley ,  thence  along  said  alley,'' 
there  being  in  fact  no  alley;  grantee  cannot  enjoin  grantor 
from  obstructing  alleged  alley.    Bushman  v,  Gibson 676 

Demurrer. 

1.  Exception  waived  by  answering  over  and  going  to  trial 

on  merits.    DorrinyUmv,  Minnick 3d7 

2.  Not  proper  to  bill  (^  particulars.     Jttiller  v,  MeMck 646 

Depositions. 

1.  Notice  to  take  ;  service ;  time  of  taking.  Cool  v.  Eoaeh^ 
Hall  iSt  Bay 24 

Description.    See  Deed. 

Discovery.    See  Cbeditob's  Bill. 

Dismissal  of  Action. 

1.  By  assignee  of  plaintiff  set  aside,  on  facts  stated.  Kel- 
logg V.  Lavender 258 

2.  Court  cannot  dismiss,  after  plaintiff  has  introduced  evi- 
dence to  jury  without  verdict  on  merits.    5.,  C.  d-  P.  B.,..  583 

Divorce. 

1.  When  granted;  abandonment.     Swan  v.  Swan 453 

2.  Affidavit  for  service  on  non-resident,  Heldy  Insufficient. 
Holmes  v.  Holmes 615 

Dying  Declarations.    See  Criminal  Law,  13. 

Eljectment. 

1.    Equitable  defense  ;  purchase  for  valuable  consideration,  - 
making  improvements,  etc. ;  plaintiff  estopped.     QiUetpie 
V.  Sfiwyer 536 

Elections. 

1.     Canvassers  cannot  go  behind  returns.     State  «.  Peacock,.  442 
Embeulement.    See  Husband  and  Wife.  5. 
Eminent  Domain.    See  Railboads. 
Equity,  02.    See  Injunction. 
Estoppel,  335«    See  Principal  AND  Agent. 

1.     Acts  in  pais.     OHlespie  v.  Saioyer 536 
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Evidence.    See  Criminal  Law. 

1.  Stotement  of  sheriff  or  deputy  out  of  cenrt  conoeming 
leiy,  inadmiMible.     HmrriBon  v.  Baker «    46 

2.  AoBignment  of  debt,  how  proved.    Kukiu$  v,  Bankes^...^    96 

3.  Not  good  practice  to  admit,  without  objection,  and  then 
ask  for  its  exclusion.     Palmer  r.  WUcherijf 96 

4.  Ordinarily  where  an  ol:geetion  to  testimony  is  not  made 
when  it  is  offered,  and  before  it  has  gone  to  the  jury,  it 
should  be  deemed  waived.     Id 98 

6.    Of  title  by  adverse  pooncosion.    Boggeneaikp  v.  Qmverae^  105 

6.  Admissions;  general  rule.     Buekstaf  v,  Dwkbar ^  116 

7.  Parol  evidence  admissible  to  explain  written  agreement, 
when.     Cottingwood  v.  Merchants  Bank 121 

8.  In  action  by  widow  and  childi«n  against  liquor  sellers. 
Kerkoto  V.  Bauer 150 

9.  Burden  of  proving  valuable  consideration  on  purchaser, 
when.     Lane  v.  Starkeg « 285 

10.  Impeaching  deed  by  evidence  of  foigeiy.  Sngderv, 
Jennings 372 

11.  Jury  alone  are  judges  of  weight  of.    Murphy  v.  Slate.,.  383 

12.  In  libel  cases.     Vifnuain  v.  Finch 505 

13.  Action  for  death  of  horse ;  statements  of  foreman  of 
stable  admissible  against  owner.    Hotnan  v.  Boyce 545 

Ezoeptions.    See  Bill  of  Exceptioxs. 

Execution.    See  Pendente  Lite. 

1.  Seal  of  court  omitted  fW>m,  does  not  make  it  void  ;  may 

be  amended  after  confirmation  of  sale.     Taylor  v.  Caurtnaiy.  190 

2.  Return  of,  after  levy,  without  sale;  judgment  creditor 
may  issue  another.    Reynolds  v.  Cehh 379 

3.  Suing  out  has  same  effect  as  revival  of  judgment.    Id..,  381 

4.  Levying  on  exempt  property.    Desmond  v.  SiaU 438 

5.  Levy  by  one  not  an  officer ;  plaintiff  in  execution  not 
liable  unless  he  authorized  levy.    McMUfan  v.  Rcwe 520 

Exemption.    See  Homestead. 
*   1.     Giving  of  re-delivery  undertaking  to  officer  levying  does 

not  waive.     Desmond  f>.  State 438 

Fencing.    See  Railhoads. 
Final  Order. 

1.    Order  overruling  motion  to  discharge  attatchment  is  not. 

Wilson  V.  Shepherd 15 

Finding.    See  Vebdict. 

1.    Stands  in  lieu  of  verdict.    Bansdell  it  Reed  v.  Putnam....  642 
Forcible  Entry  and  Detention. 

1.    Justice  cannot  give  charge  to  jury.     Wilson  r.  Young 627 
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Foreolostire.    See  Mortgaoe.    Mechanicb'  Lien. 
F«rgory. 

1.    Deed  ;  evidence.    Snpder  v,  Jennings 372 

Fraud. 

1.  Testimony  of  a  parol  promise  to  pay  for  a  stOTe,  given  to 
the  jury  without  objection,  was  withdrawn  and  excluded 
by  the  court  on  the  ground  that  the  promise  was  to  pay 
the  debt  of  another,  and  not  being  in  writing,  was  within 
the  statute  of  firauds.  Evidence  examined  and  promise, 
ficW,  Not  within  the  statute.     Palmer  v.  WUeherly 98 

2.  Memorandum  of  contract  for  sale  of  land  which  contains 
names  of  the  parties,  description  of  property,  price,  and  re- 
fers to  ten-year  terms  of  the  seller  as  the  terms  of  sale  is 
sufficient  under  the  statute.    Mc  Williams  v.  Lawless 1 31 

3.  Memorandum  signed  by  agent  in  his  own  name  binding 

on  principal,  when.    Id 132 

4.  Lands  conveyed  to  a  non-resident  of  the  state,  to  hinder 
or  defraud  creditors,  may  be  subjected  to  the  payment  of 
the  debts  of  the  actual  owner  thereof,  and  service  may  be 
had  upon  the  holder  of  the  legal  title  residing  out  of  the 
state,  by  publication.     Keene  v.  SaUetibach 20() 

6.  Sale  of  stock  of  goods,  Held,  Fraudulent,  on  facts  stated. 
Lane  V.  Starkey 285 

6.  Burden  of  proof  on  purchaser.     Id 285 

7.  Sale  by  one  member  of  insolveot  partnership  of  his  indi- 
vidual property  to  secure  antecedent  personal  debt,  Held^ 
Not  fraudulent.    Schoverling  v,  Kovar 306 

8.  Fraudulent  intent;  evidence^    Dorringianv.  Minnick 398 

Oamishment.    See  Attachment. 

Guaranty. 

1.  Action  on,  lies  upon  fiiilure  of  promisor  to  comply  with 
contract ;  contract  distinguished  from  one  of  indemnity. 
DorringUm  v,  Minnick 399 

Quardian. 

1.  Presumption  as  to.    Davis  v.  Huston 30 

2.  Of  insane  defendant ;  appearance ;   failure    to  appoint    • 
guardian  ad  litem  when  general  guardian  fails  to  appear, 
does  not  render  judgment  void.    McAllister  v.  Lancaster 
County  Bank 295 

3.  Custody  of  in&nt  child.     Sturtemniv,  State 459 

4.  Sale  of  property  by  guardian.     Stetcart  v,  Snelling 502 

Habeas  Corpus. 

1.  Not  a  proceeding  to  try  title  to  office.    Ex  parts  Johnson.  512 

2.  Judgment  of  committal  to  i>ay  fine  and  costs  must  be  first 
paid.     Id, .512 
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Homestead. 

1.     Facts  stated  held  not  an  abandonment  of;  wife  may  claim 

right.     MeMah4m  V,  Speilman 6S3 

Horse  stealing. 

1.    Kepeal  and  re-enactment  of  statute.    Stale  v.  Wish 448 

Husband  and  Wife. 

1.  Conveyance  to  wife  on  facts  stated,  Held^  Void  as  against 
creditors.     Hoagland  Bros.  v.  WUson 320 

2.  Judgment  on  facts  stated.     Sweet  v.  Craig 349 

3.  Deed  ficom  husband  direct  io  wife.    Smith  v.  Dean 432 

4.  Deed  to  wife  with  understanding  that  she  is  to  hold  title 
for  husband,  equity  will  enforce  trust  after  her  death  and 
compel  heirs  to  execute  it.     BartUU  r.  BartletL 693 

6.  A  mortgage  executed  by  a  wife  upon  her  separate  estate, 
to  secure  a  debt  owing  by  the  husband,  for  money  embez- 
zled by  him,  is  not  executed  under  duress,  although  done 
to  prevent  his  being  convicted  and  sent  to  the  penitentiaiy. 
Mundy  v,  Whittemare 647 

Idem  Sonans. 
1.  The  name  which  a  man  "  always  went  by,'^  which  he  de- 
clares is  his  name  in  his  dying  declaration,  and  by  which 
his  own  mother  knew  him,  may  be  deemed  his  right  name, 
although  one  witness  has  testified  that  it  was  not ""  hi^  right 
name.''    Binfleld  v.  State 48o 

Indictment.    SeeCBiHiKAL  Law,  2. 

Infancy.    See  Guardian  and  Ward. 

Ixgunction. 
1.    Does  not  lie  to  restrain  county  officers  ftom  removing  tiieir 
offices  to  new  county  seat,  on  grounds  which  would  have 
been  available  in  a  contest  of  the  election  under  the  statute. 
Scott  V.  McOuire 303 

2.  Lies  to  restrain  collection  of  note  and  mortgage  obtained 

by  duress  and  fraud.     nvUhorst  v.  Schamer^ 57 

3.  Does  not  lie  to  restrain  removal  of  school  house  fh>m  one 
site  to  another.    Parody  r.  School  District 6X4 

4.  Petition  must  show  special  damage.     Id 614 

5.  Does  not  lie  to  restrain  taxes  levied  on  lands  on  ground 
that  they  were  not  platted  at  time  town  was  incorporated. 
South  Platte  Land  Co,  v,  Buffalo  County 605 

6.  Does  not  lie  to  restrain  obstruction  to  alley  in  case  stated. 
Bushman  «.  CHbson 676 

Instructions  to  Jury. 

1.  Where  the  court  gives  an  instruction  not  called  for  by 
the  evidence,  and  which  is  calculated  to  mislead  the  juiy, 
judgment  will  be  reversed.     Harrison  v.  Baker 43 
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2.  Duty  of  court  to  give,  whether  requested  to  do  so  or  uot. 
Sandwich  Mfg.  Co.  v.  Shiley 109 

3.  Not  error  to  refuse,  which  merely  reiterates  and  empha- 
sizes others  already  given.     Kerkow  v.  Bauer 151 

4.  Effect  determined  by  considering  all  that  is  said  on  each 
particular  subject  or  branch  of  case.     Murphy  v.  State 383 

5.  It  is  not  error  on  the  part  of  the  court  to  refuse  to  give 
an  instruction,  however  faultless  in  point  of  law,  when  the 
.same  in  substance  and  almost  in  the  same  language  has  al- 
ready been  given.     Binfleld  v.  State 485 

6.  A  party  to  a  jury  tri^l  has  the  right  to  have  an  instruc- 
tion prepared  by  him  given  to  the  jury  if  the  same  ex- 
presses the  law  .correctly  as  applicable  to  the  issues  and 
evidence  in  the  case,  unless  the  same  is  either  in  form  or 
substance  contained  in  some  instruction  already  given,  and 
that  without  modification  or  addition  thereto  by  the  court. 
Severance  v.  Mdick 611 

Insurance. 

1.  Acceptance  of  premium  waives  forfeiture  in  policy.  Phcp- 
nix  Insurance  Co.  v.  Lansing :..  494 

Interest. 

1.  The  rate  of  interest  expressed  in  a  note  governs  after  as 
well  as  before  maturity.    Kdlogg  v.  Lavender 256 

2.  Judgment  not  founded  on  contract  for  higher  rate  draws 
seven  per  cent;  accounts  seven  per  cent  from  six  months 
fh>m  date  of  last  item.     Lepin  v.  Paine  d:  Co 326 

3.  Rate  of,  on  bonds,  being  within  authority  conferred,  bonds 
are  valid.     Omaha  National  Bank  v.  Omaha 333 

Internal  Improvements. 

1.  Steam  grist  mill  is  not;  bonds  therefor  are  void  State  v. 
Adams  County 568 

Judgment. 

1.  Failure  of  judge  to  sign  record,  does  not  invalidate. 
Fouts  V.  Mann 172 

2.  Against  insane  defendant;  non-appearance  of  guardian. 
McAllister  v.  Lancaster  County  Bank 295 

3.  Not  a  lien  on  personalty  until  execution  levied.  Fitz- 
gtrald  v.  Andrews 54 

4.  Lien  of,  continues  five  years.     Reynolds  v.  Cobb 378 

5.  For  deficiency  after  sale  of  mortgaged  premises.     Cooper 

V.  Foss 516 

6.  Action  to  set  aside  must  be  founded  on  fraud,  accident, 

or  mistake.    Douglas  County  v.  Connell 617 

7.  Confession  before  justice.     Ossenkop  v.  Akeson G22 
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Judicial  Sale.    See  Mortgage. 

1.  Failare  to  describe  premises  fatal.     FoutBv.Mann 179 

2.  Holder  of  tax  deed  in  poeseflsioii  proclaiming  that  he  has 
a  deed  from  owner,  and  thereby  preventing  competition, 
whereby  purchaser  obtains  property  for  mncb  less  than  ac- 
tual valne,  Hddf  That  sale  should  be  set  aside.  Taylor  v. 
Courlnay 191 

3.  Appraisement  should  not  include  tax  deeds ;  duty  of  ap- 
praisers.     Id 197 

4.  Where,  under  a  judgment  on  constructive  service,  certain 
lands  were  found  to  belong  to  the  debtor,  and  were  sub- 
jected to  the  payment  of  the  judgment,  and  a  sale  was  had 
and  the  lands  sold  to  a  bona  fide  purchaser,  Held,  That  he 
was  entitled  to  protection,  although  afterwards  the  judg- 
ment was  vacated  and  set  aside.    Keene  v.  SaUefiback 200 

6.  Ck)nfirmation  should  not  be  conditional.  Fitch  A  Co.  v. 
MifuhaU 328 

6.  Sale  of  three  city  lots  in  gross,  upheld.   Craig  v.  Stephenson  362 

7.  Statutory  provision  concerning  deduction  of  liens  and  in- 
.cumbrances  from  appraisement,  may  be  waived  by  plain- 
tiff.    Id 362 

8.  Confirmation  merely  applies  to  regularity  of  proceedings; 
not  a  bur  to  equitable  relief.     Taylor  v.  Courtnay 199 

9.  Hi|];hts  of  purchaser.    Beynolds  v.  Cobb 379 

Young  v.  Brand 601 

10    Title  of  purchaser.     WesthHmer  v.  Reed 662 

11.  Confirmation ;  obj  ections  to  i  mperfect  description  of  prop- 
erty not  available  unless  injury  be  shown,  nor  in  ca^es  of 
personal  service  or  appearance,  and  such  imperfect  descrip- 
tion occurs  before  judgment.     Cooper  v,  Foss 515 

12.  Purchaser  subject  to  mortgage.     Id 516 

13.  Sale  by  unauthorized  person  conveys  no  title.  McMil- 
lan V.  Bawe 821 

14.  Defects  in  proceedings  under  prior  order  of  sale  not  avail- 
able on  confirmation  under  order  to  which  no  objection  is 
made.     Empkie  v.  McLean 629 

Jurisdiotlon. 

1.  An  appeal  from  or  petition  in  error  to  the  district  court, 
in  a  waiver  of  all  errors  which  have  intervened  in  service 
or  return  of  process  necessary  Uf  bring  him  within.  ^SfAa- 
wang  v.  Love 142 

2.  Equity;  bringing  in  new  parties;  discretion  of  conrt. 
KeUogg  v.  Lavender 259 

3.  Insane  defendant.     McAllister  v.  Lancaster  County  Bank  295 

4.  Justices  of  peace.     Bullock  v.  Jordan 665 

Burton  v.  Manning 669 
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Jury. 

1.  Right  to  trial  by,  in  case  stated.     Boggencamp  v.  Converse  106 

2.  Obj ections  to  competeDcy  of  j  nrors,  not  considered  nnless 
assigned  in  motion  for  new  trial.    H,  dt  G,  I.  B, "B,  v.  IngalU  123 

3.  The  **  list  "of  persons  prepared  by  the  oommissioners, 
from  which  jurors  are  drawn,  may  be  made  on  the  basis  of 
the  vote  of  the  several  precincts  at  the  last  general  election. 
Bohanan  r.  The  State 209 

4.*    Causes  of  challenge.    Ensign  v.  Harney 331 

5.  Opinion  of  jnror.    Murphy  v.  State 383 

6.  Are  jndges  of  weight  of  conflicting  testimony.     Id 383 

7.  Tax  payer  in  suit  where  city  is  party,  excladed.     City 

of  Omaha  v.  Cane 667 

JustioG  of  the  Peace. 

1.  Jurisdiction ;  judgment  in  another  precinct  of  same  county 
not  void.    Jones  V.  Church  of  Holy  Trinity 81 

2.  Bill  of  i)articn  lars  of  set-off  only  necessary  when  required 
by  plaintiff;  need  not  be  pleaded  when  plaintiff  sets  up  all 
items.     Clarine  V.  Nelson 440 

3.  Cannot  set  judgment  aside  while  appeal  is  pending  and 
undetermined.     DeanvKinman 492 

4.  Confessing  judgment ;  offer  must  be  feigned.     Osscnkop 

V.  Akeson 622 

6.     No  authority  to  charge  j  ury .     mison  r.  Young 627 

6.  Service  of  summons.     While  v,  Qerman  Ins.  Co 660 

7.  Have  jurisdiction  on  notes  not  exceeding  $200.     Bullock 
V.Jordan 665 

Burton  v.  Manning ^  669 

Landlord  and  Tenant. 

1.  Lease  duly  signed  by  the  parties  but  not  witnessed  or 
acknowledged,  is  valid  between  the  parties  and  against  sub- 
sequent lessees  having  actual  notice  of  its  existence.  Wea- 
ver V.  Coumbe 167 

2.  Possession  by  tenant,  notice  of  landlord's  title ;  excep- 
tions to  rule.     Cordee  V,  MoDoweU 184 

Laws.    See  Statutes. 

Libel. 

1 .  Right  of  plaintiff  to  open  and  doee  argument;  republica- 
tion of  libel  in  other  papers  not  admissible.  Vifquain  v. 
Fineh 506 

Iiien.    See  Mechanic's  Liek. 

1 .  Of  vendor  of  personal  property  ceases  when  same  becomes 
attached  to  freehold  as  a  fixture.  Q.  W.  Mfg.  Co.  v.  Hun- 
ter Bros 38 

2.  Of  judgment.     [See  Judgment.] 
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Limitation. 

1.  Benefit  of  statate  may  be  waived,  and  will  be  unless 
pleaded.     Taylor  r.  Qmrtnay^ .' 196 

2.  Power  of  legislature.     Id 196 

3.  Statate  oommencee  to  run  against  tax  parchaser  and  in 
favor  of  county,  when  title  fails  by  reason  of  void  tax  sale. 
Merriamv.  Otoe  County 40« 

Liquors. 

1.    Action  by  widow  and  children  against  liqaor  seUera  for 

damages  caused  by  deatb'of  husband  and  Neither;  evidence ; 

instruction  to  jury ;  ^  beer  "  an  intoxicating  liqaor.     Ker- 

kotc  V,  Bauer 150 

3.     Indictment  for  obstructing  **  view  of  saloon  with  ground 

glass."    Dolen  v.  State 405 

3.  Punishment  for  sale  of,  on  Sunday;  indictment  lies. 
State  V.  SinnoU 472 

4.  Treasurer  not  liable  for  license  money  paid,  on  fiicts 
stated.    Lydiek  V.  Komer 50r» 

5.  Ref\inding  license  money  when  license  is  canceled.  Id^.  50(> 

6.  Action  for  loss  of  means  of  support;  persons  furnishing 
liquor  liable;  iiyury  to  wife's  health  by  overwork  not 
proper  element  of  damage.    EUJUre  v.  Schuyler 561 

Mandamus. 

1.  Does  not  lie  against  county  treasurer  to  compel  him  to 
pay  interest  higher  than  legal  rate  as  evidenced  by  the 
terms  of  a  judgment  against  the  county,  and  in  &vor  of 
the  holder  of  a  warrant,  and  in  liquidation  of  which  such 
warrant  was  issued.    State,  ex  rel.  dark,  v.  ScotL 147 

2.  Lies  only  to  control  purely  ministerial  acts.  State,  ex  rel. 
Silver,  v,Kendall 262 

8.  Does  not  lie  to  control  discretion  of  board  of  public 
lands  and  buildings  in  awarding  contract  for  new  capital 
Id 262 

4.  Lies  to  compel  canvassing  board  to  re-assemble  and  com- 
plete canvass  of  election.    State  v.  Peacock 442 

Master  and  Servant. 

1.  Liability  of  master  for  injury  to  servant  employed  by 
superior  servant.     Smith  v.  S.  C.  <&  P,  R.  R 585 

Maxims. 

1.  De  minimus  non  ounit  lex.  B,  cC*  M.  R.  R.  Co.  v.  Lameas- 
ter  County 2.55 

Mechanic's  Lien. 

1.  Any  contract  and  furnishing,  and  delivery  under  it.  of 
labor,  material,  or  machinery  for  the  erection,  reparation, 
or  removal  of  any  house,  etc.,  sufficient  to  create  an  indebt- 
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edness  between  the  owner  thereof  and  the  person  furnish- 
ing and  deliyering  such  labor,  materials,  and  machinery, 
is  sufficient  to  create  a  lien  therefor,  under  the  first  section 
of  chap.  42,  Gen.  Stat.      Q.  W.  Mfg.  Co.  «.  Hunter  Bros.    32 

2.  Agreement  to  manufacture  machinery  in  another  state 
and  delivery  to  railroad  there,  the  same  being  placed  in  a 
building  in  Nebraska,  is  a  "  furnishing''  within  the  mean- 
ing of  the  third  section  of  said  chapter.    Id 33 

3.  Certain  clause  in  contract  for  erection  of  grain  elevator, 
Held^  Not  a  waiver  of  right  to.    Id 33 

4.  Oath  to  account  for,  may  be  made  by  agent.    Id 33 

5.  Lumber  or  other  building  material,  sold  on  general  ac- 
count, without  regard  to  any  particular  building.    Id 37 

6.  Vendor  may  have,  when.    Id 38 

7.  The  right  of  a  material  man  nnder  the  mechanic's  lien 
law  to  money  going  to  a  contractor  is  superior  to  that  of  an 
ordinary  creditor  nnder  proceedings  in  garnishment.  Jones 

V.  Church  of  the  Holy  Trinity 82 

8.  Failure  to  attest  account  for ;  waiver.     Id 85 

9.  Lien  held  good  on  fiicts  stated.    Buckstaff  v.  Dunbar 114 

10.  Party  not  entitled  to  jury  trial.  Dohle  v.  Omaha  Foun- 
dry   436 

11.  Account  of  "balance"  due,  ITeM,  Sufficient.  Manly  v. 
Downing 637 

12.  Petition  may  be  amended  and  new  parties  brought  in 
after  expiration  of  two  years  from  time  lien  accrued.    Id.  637 

Minors.    See  Guabdian  and  Wabd. 
Mortgage.    See  Husband  and  Wifb,  6. 

1.  Foreclosure ;  in&nt  defendants ;  infant  residing  with     • 
mother  who  is  a  non-resident  not  presumed  to  have  guar- 
dian residing  in  this  state ;  sufficiency  of  affidavit  for  pub- 
lication.   Davis  V.  Huston 28 

2.  Assignment  of.    Kuhns  v.  Bankes 96 

3.  In  an  action  on  one  of  a  series  of  notes  secured  by  mort- 
gage, the  maker  answered  setting  up  invalidity  of  fore- 
closure proceedings  upon  another  note  of  same  series,  uod 
a  prayer  to  redeem ;  Held,  That  matter  stated  constituted 

a  counter-claim.    Fonts  v.  Mann 172 

4.  To  secure  re-payment  to  county  of  bonds  delivered  to 
mortgagor;  action  ^ia  timet  to  remove  does  not  lie,  when. 
Brewer  V.  Merrick  County 180 

5.  Description  of  property  on  foreclosure,  Heldj  Sufficient. 
Cooper  V,  Foss 519 

6.  Purchaser  at  foreclosure  sale  obtains  title  of  all  parties; 
deed  divests  mortgagee's  title.     Young  v.  Brand 601 

7.  Mortgagee  cannot  compel  purchaser  to  redeem  a  prior  tax 
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■ale;  tax  lien  must  be  foredoaed  with  mortgage.     Young 

r.  Brand ~  601 

6.  To  secure  surety;  action  does  not  lie  until  mortgagee  baa 
paid  debt;  mortgage  given  after  mortgagee  became  surety 
not  presumed  to  be  without  consideration.  Forbes  r.  Mc- 
Coy 632 

9.  Under  an  allegation  in  a  petition  that  a  note  and  mort- 
gage were  assigned  to  the  plaintiff,  he  may  prove  an  in- 
dorsement and  delivery  of  the  note.    Mnndy  t>.  WhiUemore.  647 

10.  An  allegation  in  a  petition  that  no  proceedings  have 
been  had  at  law  for  the  recovery  of  the  debt  secured  by  the 
mortgage  is  sufficient  to  show  that  no  action  at  law  has 
been  commenced.     Id ~  647 

11.  The  assignee  of  a  mortgage  securing  a  negotiable  prom- 
issory note,  who  takes  it  in  good  faith  before  maturity  for 
value,  takes  it  as  he  does  the  note  free  from  equities  be- 
tween the  original  parties.     Id 647 

Mortgage— Chattels. 

1.  When  bill  of  sale  in  nature  of,  is  good  without  being 
filed.     Fitzgerald  V.  Andrews -     52 

2.  Neglect  to  file;  available  only  to  creditors  who  by  law- 
ful seizure  acquire  lien.    Id 52 

3.  When  vendee  or  mortgagee  may  take  possession.     Id 52 

4.  Made  on  Sunday,  good.    Id 52 

5.  "  Threshing  machine ''  defined.     Osborne  r.  McAllister 429 

6.  Notice  only  of  what  it  expresses,  and  not  of  understand- 
ing of  parties.     Id 431 

7.  Given  same  day  as  assignment,  Held,  Good.  Nelson  v. 
Garey 533 

8.  Conveys  legal  title  to  mortgagee.     Id^ 535 

0.  In  case  stated  held  admissible  in  evidence:  property  be- 
ing in  possession  of  mortgagee  not  necessary  to  prove  bona 
fides  of  mortgage.     Taylor  v.  Ryan „  573 

10.  Replevin  by  mortgagee  from  parties  claiming  title  by 
purchase  at  sale  under  prior  mortgage;  description  of  prop- 
erty; instructions  to  jury.     Severance  v.  Melick 610 

Motion  for  New  Trial.    See  Tbial. 

Negotiable  Instruments. 

1.  Obtaining  note  and  mortgage  by  threats  to  send  signer 
to  penitentiary ;  facts  stated  and  collection  enjoined.  Hull- 
horst  V.  Scharner 57 

2.  Endorsement  and  delivery  of  negotiable  note  carries 
mortgage  with  it.     Kuhns  v.  Bankes 92 

3.  Parol  agreement  concerning  drafts;  liability  of  holder. 
Collingtcood  r.  Merchants  Bank ^  118 
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Negligence.    See  Railroads. 

1.  Liability  of  railroad  in  noD-deliyery  of  goods.     B.  <&  M. 

B.  B,  Co.  V.  Arms 69 

2.  Employment  of  subordinate  by  superior  servant.    Smith 

V,  8.  a  dk  P.  B 685 

3.  Verdict  sustained.     City  of  Omaha  v.  Cane ..657 

New  Trial.    See  Tbial.    Verdic5t. 
Non-Besldent.    See  Mobtoaqe. 
Non-Suit. 

1.  Plaintiff  wbo  is  non-suited  in  district  court  may  have 
judgment  on  appeal  to  supreme  court,  when.    G,  W,  M^f^g 

Co,  r.  Hunter 32 

2.  Defendant  not  entitled  to  judgment  of,  where  evidence 
tends  in  any  degree  to  sustain  allegations  of  petition. 
Smith  V,  S,  CiStP,  B 583 

Notice.    See  Real  Pbopebty,  3. 

1.  •  Possession  of  tenant.    Conlee  v.  McDowell 184 

Officer. 

1.  Acts  of  de  facto,  not  void ;  right  of  incumbent  to  hold 
cannot  be  inquired  into  on  habeas  corpus.  Ex  parte  John- 
son   512 

Parent  and  Child.    See  Guabdian  and  Wabd. 
Parties.    See  Mechanic's  Lien,  12. 

1.  Variance  in  name  of  one  of  parties  in  judgment  from 
that  in  execution.    Miller  v,  Willis 13 

2.  Objection  that  plaintiff  has  not  legal  capacity  to  sue,  not 
availableto  stranger.    Id 13 

3.  In  action  by  equitable  owner  of  land  to  recover  damages 
by  reason  of  location  of  railroad  on  public  road.  H,  <&  G. 
LB.B.  Co.  v.IngaUs 123 

4.  In  action  by  widow  and  children  against  liquor  sellers. 
Kerkow  v.  Bauer 150 

5.  Jurisdiction  in  equity  suit  in  bringing  in  new  parties. 
Kellogg  v.  Lavender 259 

Partnership. 

1.  Insolvency  of ;  property  how  applied  in  payment  of  debts ; 
rights  of  creditors  ;  transfer  by  one  partner  to  co-partner. 
Boop  V.  Serron 73 

2.  Sale  by  one  member  of  insolvent  firm  of  his  Individ* 
ual  property  to  secure  antecedent  personal  indebtedness, 
Held,  Good.    Schoverling  v.  Kovar 306 

3.  One  partner  absconding ;  rights  of  those  remaining.  Sul- 
livan V.  Smith 482 

4.  Accounts  between  partners ;  purchasing  real  property 
title ;  settlement.    Stewart  v.  SneUing 502 
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5.  Non-trading ;  one  partner  cannot  bind  another  by  giving 
note  in  firm  name  without  special  antbority ;  burden  of 
proof  on  holder  of  note  to  show  authority.   Levi  v.  Latham.  609 

Payment. 

1.  Of  taxes  voluntarily;  no  recovery  back.     Fader  o.  Pierce 

County 48 

Bates  V.  York  County 284 

2.  Recovery  of  money  paid  by  mintake  ;  mistake  mn<tt  be 
pleaded  and  proved.     Foster  v.  Pierce  County 50 

Pendente  Lite. 

1.  Purchaser  under  Judgment  subsequently  opened  is  not  a 
purchaser  j^enden/f  lite^  although  he  make  his  purchase  af- 
ter the  motion  to  open  the  judgment  is  filed,  and  notice 
thereof  given  to  the  plaintiff.    Seudder  v.  Sargent 102 

8.  Under  sec.  82,  civil  code,  an  action  cannot  properly  be  said 
to  be  pending  between  the  rendition  and  opening  of  the 
judgment.     Id 102 

^Penitentiary. 

1.     Return  of  prisoner  to  counties  for  re-trial ;  appropriation ; 

duty  of  officers.    State  t>.  Wallicfis 467 

Petition*    See  Pleading. 
Pleading. 

1.  In  action  quia  timet.    McDonald  v.  Early 63 

Brewer  v.  Merrick  County 180 

2.  In  aotiou  on  account.     Thompeon  v.  Stetson 112 

3.  Mode  of,  under  sec.  129,  code,  permissive  merely.  Plaintiff 
may  state  facts  in  different  form.  CoUingu>ood  v.  Merchants 
Bank 118 

4.  In  action  to  recover  damages  by  location  of  railroad  on 
public  road.     H.  iSt  G.  I.  B.  B.  v.  IngalU 123 

6.  Petition  that  does  not  allege  assignment  of  daim,  not  in 
plaintiff's  name,  and  no  assignment  is  proved,  Held,  Insuf- 
ficient   Thompson  v.  Stetson 112 

6.  In  action  by  widow  and  children  against  liquor  sellers. 
KerkovD  r.  Bauer 160 

7.  In  foreclosure  cases.  [See  Mortgage.  Mechanic's  Lien. 
Taxes.] 

Practioe  in  Supreme  Court. 

1.  There  being  no  principle  of  law  involved  and  decided  in 
a  case,  and  verdict  not  being  against  evidence,  judgment  | 
will  be  affirmed.     Cowet  v.  Hooper 7 

Coleman  v.  Ririe, 407  | 

Adams  v.  Haddox 670 

2.  When,  upon  the  trial  of  a  cause  in  the  nature  of  a  suit  in 
equity  in  the  district  court,  a  judgment  is  rendered  against 
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the  plaintiff  in  the  nature  of  a  non-suit,  and  upon  appeal 
to  this  court  it  shall  appear  that  the  plaintiff  had  offered 
competent  testimony  sufficient  to  entitle  him  to  a  decree, 
prima  faeiej  this  court  will  render  or  order  a  decree  in  his 
favor  accordingly.     O,  W.  Mfg.  Co,  v.  Hunter  Bros 32 

3.  No  brief  being  filed  as  required  by  rule  VII.,  or  cause 
shown  why  such  rule  should  not  be  suspended,  judgment 
will  be  affirmed,  unless  error  plainly  appear.  Batcalt  v. 
Brewer 56 

4.  Where  the  only  objection  to  the  judgment  is,  that  the 
verdict  is  not  sustained  by  the  evidence,  and  for  any  cause 
the  bill  of  exceptions  be  quashed  or  striken  from  the  files, 
and  there  being  no  point  raised,  or  question  involved  in  the 
case,  which  can  be  considered  without  an  examination  of 
the  testimony  on  which  the  judgment  was  rendered,  the 

judgment  will  be  affirmed.     McCathron  v.  McCathron 144 

Boode  V.  Sherer 146 

5.  Betting  aside  verdict  in  replevin.    Laughlin  v.  Karanaugh    42 

6.  Error  must  affirmatively  appear.     Snyder  v.  Jenniugs 372 

Everett  V.  Hobltman 376 

B.  <ft  Jf.  B,  B.  V,  Chicago  Lumber  Co 391 

Parody  v.  School  District 514 

Wilson  V,  Young 627 

7.  Findings  of  fact  entitled  to  same  weight  as  verdict  of 
jury.    Hartteyv,  Dorr 451 

Presumption. 

1.  As  to  guardian  of  infant.    Davis  v,  Huston 30 

2.  As  to  non-residence.    Id 30 

3.  As  to  description  of  land  in  deed.    Fonts  v.  Mann 178 

4.  As  to  reasons  why  new  trial  was  granted,    if.  P.  B,  R,  Co. 

V.  Hays 226 

6.    Ck>mpetency  of  witness  to  give  estimate  of  value  of  land. 

M.P.B.B,Co.  V,  Coon 232 

6.    Correctness  of  proceedings.    Boehl  v,  Boehl 655 

Prinoipal  and  Agent. 

1.  Batification  of  unauthorized  act  of  agent  validates  it, 
and  where  evidence  tends  to  prove  ratification,  verdict 
finding  the  act  constituting  the  cause  of  action  to  be  the 
act  of  the  principal,  will  not  be  disturbed.    Sandwich  Mfg, 

Co.  V.  ShOey 109 

2.  Where  an  agent  is  authorized  to  make  land  contracts  in 
his  own  name  and  bind  his  principal,  a  memorandum 
signed  in  the  name  of  such  agent  by  one  duly  authorized 

is  sufficient.    Jfe  WiUiams  v.  Lawless 132 

3.  Fraudulent  acts  of  agent;  ratification  by  principal.  Oar- 
land  r.  Wdls 298 
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4.  Delivery  by  principal  of  deed  in  blank,  with  authority 
to  agent  to  insert  name  of  parcbaeer,  title  ia  good;  and  if 
agent  make  fraadalent  use  of  deed  by  inserting  name  of 
grantee  and  delivering  it  withoat  consideration  for  his  own 
benefit,  such  grantee  can  convey  a  good  title  to  an  inno- 
cent purchaser.     Id 2^ 

5.  Question  of  agency  one  of  &ct\  borrower  not  estopped 

to  show  agency  of  lender.     N.  E.  M,  Secmri^f  Co.  v.  AdSimm,  335 

6.  Liability  of  agent  who  allows  property  to  be  sold  by 
sheriff  without  notifying  his  principal,  but  bids  it  off 
himself  in  name  of  a  stranger.     Harrimm  o.  Baker 46 

7.  Liability  ot  principal  for  goods  purchased  by  agent  in 
charge  of  retail  store.     WkUe  o.  Leighton 4S5 

8.  Statements  of  agent  admissible  in  evidence  against  prin- 
cipal in  action  to  recover  damages  for  death  of  horse.  Ho- 
man  v.  Boyee 645 

0.  Where  an  agent  is  clothed  with  ample  powers  to  buy  and 
sel]  real  estate,  institute  and  defend  suits  in  the  name  of 
his  principal,  actual  notice  to  him  in  relation  to  the  sub- 
ject matter  of  the  agency  is  actual  notice  to  the  principal, 
and  is  a  valid  defense  on  a  motion  to  set  aside  a  judgment 
rendered  by  defi&ult  canceling  a  tax  deed.  Merrtam  v.  Cal- 
houn  569 

Prinoipal  and  Surety. 

1.  Liability  of  sheriff  and  sureties  in  esse  stated.  Martin  v, 
Seele$ 136 

Printing. 

1.    Publishing  legal  notice,  fees.    Siean  v.  Huae  A  Long 465 

'  2.    Supreme  court  reports ;  compensation  of  reporter.    In  ro 

Brown 688 

Fublioation  of  Summons.    See  Summoxs. 
Furchaser.    See  Pendente  Lite. 
Quo  Warranto. 

1.    Attorney  general  proper  officer  to  institate  in  supreme 

court.     8UUe  v.  Cones 444 

Bailroadfl. 

1.  Liability  for  non-delivery  of  goods  stored  in  warehouse 
and  destroyed  by  fire.     B.  dt  M,  B:  B,  Co.  v.  Arm$ 69 

2.  When  built  on  public  road  the  owner  of  the  land  is  en- 
titled to  recover  the  damages  to  his  land  by  reason  of  the 
additional  burden  placed  thereon  by  the  appropriation  of 
the  road  to  the  use  of  the  railway  company.  Lake,  Ch.  J., 
dissenting.  A  purchaser  of  real  estate  and  holding  the 
same  by  contract  may  maintain  an  action  in  such  case  for 
the  damages  sustained  by  him.  The  holder  of  the  legal 
title  should  be  joined,  but  if  no  objection  is  made  for  non- 
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joinder  the  equitable  owner  may  recover  his  actoal  dam- 
ages.    H,itG.LB.B.v.IngaUs 123 

3.  One  in  possession  of  U.  S.  timber  culture  claim  for  less 
than  ten  years  whose  i>osBes8ion  is  not  injured  or  disturbed, 
cannot  maintain  an  action  for  damages  to  the  land  itself 
caused  by  the  construction  of  a  railroad  on  a  public  road 
which  passes  along  one  side  of  such  claim.    Id 123 

4.  Assessing  damages  for  right  of  way;  general  rule;  valu- 
ation should  be  made  as  of  the  time  of  the  filing  of  the 
petition  for  vassessment  of  damages.    M,  P.  B.  B.  Co,  v.  Hay9.  223 

5.  Without  a  showing,  there  is  no  presumption  that  a  wit- 
ness is  competent  to  give  a  reliable  estimate  of  the  market 
value  of  land;  and  where  one's  competency  is  challenged, 
before  he  should  be  permitted  to  express  an  opinion  it 
should  be  made  to  apx>ear  that  he  has  in  some  way  become 
qualified  to  do  so.     if.  P.  B.  B.  v.  Oo<m 232 

6.  Where  both  parties  appeal  from  assessment  of  damages 
foi'  right  of  way,  appeal  will  not  be  dismissed  for  want  of 
notice.    B.  K  B.  B.  Co.  v,  Linn 234 

7.  Damages  caused  by  taking  right  of  way  in  a  diagonal 
direction  across  land  may  be  shown.  Id.,  234;  and  the 
inconvenient  shape  in  which  remainder  of  land  is  left,  etc. 

if.  P.  B.  B.  V,  Hays 227 

8.  Instructions  to  jury  concerning  damages  caused  by  tak- 
ing right  of  way.  Held,  Correct.    Id 241 

9.  Taxing  railroad  property;  depot  and  depot  grounds.  B. 
<tM,B,B,v,  Lancaster  Co 251 

10.  Obstructing  street  in  city;  abutting  lot  owners  may  re- 
cover damages.    £.  dt  M.B.  B.v.  Beinhackle 279 

11.  Statutory  mode  of  assessing  damages  for  right  of  way 
not  applicable  where  property  is  damaged  but  no  portion 
thereof  taken.     Id 279 

12.  Liability  for  damage  to  stock  by  failure  to  fence  along 
line  of  road ;  negligence  of  owner  no  defense.     B,dk  M.B. 

B.  Co.  V.  Franzen 365 

13.  On  verdict  in  district  court  in  favor  of  lot  owner  for 
damages  for  right  of  way,  judgment  should  be  rendered 
and  execution  awarded;  railroad  cannot  abandon  lot  after 
condenmation  and  avoid  payment.     Drath  v.  B.  <&  M.  B.  B.  367 

14.  Not  entitled  to  demurrage;  cannot  collect  chaiges  for 
unloading  freight  which  it  converts  to  its  own  use;  cannot 
increase  charges  for  transportation  by  wrongftilly  diverting 
freight  from  its  proper  course  in  transit.    B.  dt  M.  B.  B.  Co. 

V.  Chicago  Lumber  Co 390 

16.    Damages  for  right  of  way;  special  facts;  instructions 

to  jury  upheld.    Jackman  v.  M.  P.  B.  B.  Co 524 

46 
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16.  General  rale  as  to  damages  allowed.    Id -  536 

17.  '* Gommiflaionen  system"  tmconstitatioDal.  In  re  Rail- 
road Oommisnoners 679 

Bape.    Murphy  V.  The  State 383 

Beal  Property. 

1.  Action  quia  Umet  Ilea  in  &Tor  of  lessee  of  state  lands. 
McDonald  v.  Early ^  63;  does  not  lie  to  remote  mortage 
given  to  secore  re-payment  to  the  county  of  coonty  bonds, 
without  first  paying  off  mortgage  or  returning  value  of 
bonds.  Brewer  v.  Merrick  Ofmnty,  180 ;  lies  by  one  having 
legal  title  to  unimproved  lands  not  in  actual  posMasion  of 
defendant    3mithv.  Dean 432 

2.  A  purchaser  with  notice  from  a  prior  purchaser  who  was 
entitled  to  protection  as  a  bona  fide  purchaser  without  no- 
tice, is  himself  entitled  to  protection  against  the  previous 
equitable  claim,  which  was  invalid  as  against  his  grantor. 
Garland  v.  Welle 298 

3.  Sale  by  agent    Id '. 298 

4.  Action  on  covenant  of  warranty;  surrendering  possession 
to  adverse  title ;  grantor  must  allege  and  prove  title  parsr 
mount    Snyder  V,  Jennings 372 

5.  Forgery  of  deed ;  evidence.     Id 372 

6.  Sale  by  broker;  commission.    Hartley  v.  Dorr  iSt  Co 452 

7.  Purchase  by  partnership;  title.     Stewart  v.  Snelling 502 

8.  Purchaser  subject  to  mortgage,  liable  to  deficiency  judg- 
ment after  foreclosure  and  sale.     Cboper  v.  Foss 516 

Baoords.    See  Bill  op  Exceptions. 

1.  Presumption  when  records  £sul  to  show  amount  for  which 
attachment  was  issued  by  county  court   Schell  v.  Hueentine      9 

2.  Failure  of  judge  to  sign.    Fouts  v.  Mann 172 

Bedemptlon. 

1.  From  mortgage  sale.     Foutev.Mann 179 

2.  From  tax  sale.     Taylor  v,  Oourtnay 190 

Bemoval  from  Office. 

1.    Jurisdiction  of  county  commissioners.    State  v,  Olofon..,.  247 
Boplevin. 

1.  Rights  of  parties  shown  and  determined  under  general 
issue.     Cool  V.  Boehe^  Rail  dt  Ray 24 

2.  Evidence ;  cross-examination  of  plaintiff;  right  by  which 
plaintiff  held  possession.     Id 26 

3.  Setting  aside  verdict;  reversal  of  judgment  Laughlin  v. 
Kavanaugh 39 

4.  Lies  by  vendor  before  goods  delivered  by  carrier  to  ven- 
dee; garnishment  of  carrier  by  creditor  of  insolvent  debtor 

no  defense.     C,,B,4t  Q,  R,  R,  v.  Painter  <&  Sons 394 

6.     By  mortgagee  of  chattels.    Severance  v.  Meliek 610 
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Sale.    See  Fbaud. 

1.  When  anything  remains  to  he  done  hetween  the  huyer 
and  seller  hefore  the  goods  are  to  he  delivered,  a  present 
right  of  property  does  not  attiich  in  the  huyer.  Walling- 
ford  V.  Burr 204 

2.  An  agreement  to  sell  and  transfer  property  at  prices  to 

he  afterwards  determined,  is  an  executory  contract.    Id...  204 

3.  Burden  of  proving  valuable  consideration  is  upon  pur- 
chaser^when.     Lane  v.  Starkey *. 285 

4.  To  agent  of  retail  drugstore.     White  v.  Leighion 426 

5.  Real  estate  hy  hroker.     Hartley  v.  Dorr  i&  Co 462 

SohoolB. 

1.  Consolidation  of  districts ;  new  district  liable  on  bonded 
indebtedness  and  tax  properly  levied  on  all  taxable  prop- 
erty within  new  district.    Clother  v.  Maker 1 

2.  State  board  for  sale  of  school  lands;  establishment  of 
rules;  surrenders  of  sale  or  leases.  Statey  ex  ret  Whiie^  v. 
Kendall 242 

3.  Women  may  vote  and  hold  office.    State  v.  Cones 442 

4.  No  authority  to  adjourn  school  election.    Id 442 

5.  Investment  of  school  fund.    In  re  School  Fund 684 

Service  by  Publioation.    See  Summons.    Fbaud,  4. 
Set-off. 

1.  A  claim  on  the  part  of  a  defendant,  which  he  will  be  en- 
titled to  set-o£f  against  the  claim  of  a  plaintiff  against 
him,  must  be  one  upon  which  he  could,  at  the  date  of  the 
commencement  of  the  suit,  have  maintained  an  action  on 

his  part  against  the  plaintiff.    Simpson  v.  Jennings 671 

Sheriff. 

1.  Liability  for  money  received  for  keeping  prisoner  of  a 
county  other  than  that  in  which  he  holds  office.  Martin 
v.Seeley 136 

2.  Removal  from  office ;  jurisdiction  of  county  commission- 
ers.   State^exrel.  Walters^  v»  Oleson.. 247 

Statutes. 

1.  Hnle  of  construction  of  remedial  statutes.  Clother  v. 
Maker 1 

2.  Repeal  of  act  without  a  saying  clause,  new  act  does  not 
continue  provisions  of  old  in  force.     Taylor  v.  Courtnay 196 

3.  Where  a  new  act  is  in  the  very  words  of  a  statute  which 
it  repeals,  and  it  is  clear  that  the  repeal  and  enactment 
were  intended  to  continue  in  force  the  uninterrupted  op- 
eration of  the  old  statute,  they  will  be  so  construed.  And 
this  will  apply  to  crimes  committed  before  the  new  act  took 
effect.    State  V.  Wish 448 

4.  "Unavoidably  prevented,"  sec.  316,  code.    Boggencamp 

r.  Dohbs 620 
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Statutes  Cited  and  Construed. 

BE  VISED  STATUTES,  1866. 

•Towns,  p.  379.     South  Platte  Lind  Co.  v,  Buffalo  Counip 607 

GENERAL  STATUTES,  1873. 

Mechanic's  lien,  p.  466.     C?.  W.  Affg,  Co.  v.  HwUer 36 

Railroad,  taxation,  p.  901.    B,  &  if.  R.  B.  Co.  v,  Lancaster  Cd.  253 

Revenae,  sec.  67,  70,  p.  923,  924.     Seed  v.  Merriam 324 

■-,  sec.  71,  p.  924.     Merriam  v.  Otoe  County 413 

CX)MPILfiD  STATUTES,  1881. 

Action  quia  timet,  sec.  57,  chap.  73.     McDonald  v.  Early 65 

Assignment,  chap.  6.    Nelson  v.  Garey 533 

Cities  of  second  dass,  chap.  14.     Cohb  v.  City  of  Lincoln 87 

County  conrts,  sec.  1,  2,  ch  ip.  20.     Schell  v.  Huseniine 1\ 

County  seats,  sec.  9,  art.  iii,  chap.  17.     Scott  v.  McGttire 304 

Courts,  sec.  19,  chap.  19.    In  re  Brown 693 

Election  contest,  chap.  26.    Scott  v.  McGuire 304 

Guardian  and  ward,  sec.  32,  chap.  34.    McAllister  v.  Lancas- 
ter County  Bank 297 

Instructions,  sec  55,  chap.  19.    H.  A  G.  L  B.  B.  v.  Ingalls...  129  : 

Interest,  sec.  3,  chap.  44.     Lepinv.  Paine  dt  Co 326  | 

Liquors,  sec.  14,  chap.  50.     State  v.  Sinnott 473  | 

, .     Kerkow  V.  Bauer 152,156 

•  I 

Mechanic's  lien,  chap.  54.     Manly  v.  Downing 640  i 

Penitentiary,  sec.  12,  p.  508.     State  v.  WaUichs «  459 

Railroads,  sec.  97,  chap.  16.     Jackman  v.  M.  P.  B.  Co 524 

,  sec.  86,  chap.  16.     Id 529 

,  fencing,  chap.  72.     B.  <fe  M.  B.  B.  v.  Framen 367 

Real  estate,  chap.  73.     Weaver  v.  Coumbe. 170 

Removal  from  office,  sec.  1,  art.  II.,  chap.  17.    Slate,  ex  rel. 

Walters,  v.  Oleson 248 

Revenue,  sees.  119,  123,  chap.  77.     Zahradnicek  v.  Selby 581 

,  sec.  123, 125,  chap,  77.    Swan  v,  Huse  A  Son 467,  468 

,  sec.  127,  chap.  77.    Beed  v.  Merriam 325 

Schools,  sec.  1,  subd.  XIV,  chap.  79.    Clother  v.  Maker.  1 

;  bonds;  subd.  XV.,  chap.  79.     Clother  v.  Maker «      3 

.    State  V.  Cones 444,  445 

School  lands,  chap.  80.     [Appendix  1883,  p.  892.]    In  re 

School  Fund 686 

,  sec.  17,  chap.  80.  State,  ex  relWhitCy  v.  Kendall  245 

Statute  of  frauds,  chap.  32.     WeOtfer  v.  Coumhe 170 

LAWS,  1883. 

Capitol  building,  chap.  XCVI.    State  v.  Kendall 263 

Horse-stealing,  p.  333.     State  v.  Wish 449 

School  lands,  p.  314.    State  v.  WaUichs ;.  609 


INDEX.  725 

CIVIL  CODS. 

Actions,  where  brought,  sec.  51.    Fouta  v,  Mann 177 

Appraisement,  sec.  Adlaetseq,     Taylor  v,  Courtnaif 197 

Attachment,  sec  191.    Dorrington  v.  Minntck 400 

-: ,  sec.  198, 199.     Orebe  v.  Janes 314 

,  sec.  202.    Thompson  v.  Stetson 113 

,  sec.  236e,  Comp.  Stat.,  561.     Wilson  v.  Shepherd. 17 

,  sec.  206.     WUson  v.  Shepherd. 18 

Bill  of  exceptions,  sec.  311.     McCathron  v.  McCathron 145 

Bill  of  particulars,  sec.  951.     Clarine  v.  Nelson 440 

Computation  of  time,  sec  895.     White  v.  German  Ins.  Co 661 

Confessing  judgment,  sec.  1004.     Ossenkop  v.  Akeson 623 

.  Counter-claim,  sec.  101.    Fonts  v.  Mann 175 

Depositions,  sec.  378.     Cool  v.  Boche,  Hall  <&  Kay 25 

Dismissal  of  action,  sec  430.    Smith  v.  S.  C.  <&  P.  B.  R 584 

Execution,  sec.  482.    Reynolds  v.  Cohh 381 

Filing  pleadings,  sec  110.    Davis  v.  Huston 31 

Forcible  entry  and  detention,  sec.  1028.     Wilson  v.  Young.-  628 
Infant  defendants,  sec  38.     McAllister  v.  Lancaster  County 

Bank 297 

Judgment,  sec  429.    Lgng  (&  Smith  v.  Clapp 423 

Judgment  lien,  sec.  477,  509.    Reynolds  v.  Cobb ^ . .  380 

Judicial  sale,  sec.  500.     Westheimer  v.  Reed 664 

Jurisdiction  of  justice,  sees.  1100, 1103.    Bullock  v.  Jordan...  666 

Jurors,  sec.  658.     Bohanan  v.  State 210 

Mandamus,  sec.  645.    State,  ex  rel.  Silver ^  v.  Kendall 267 

Mortgage  foreclosure,  sees.  852,  853.     Young  v.  Bran  d 603 

' ,  sec.  850.    Mundy  v.  Whittemore 650 

Motion  for  new  trial,  sec.  318.    Boggencamp  v.  Dobhs 622 

New  trial,  sec.  317.     Cleveland  Paper  Co.  v.  Banks 23 

Opening  judgment,  sec  82.     Scudder  v.  Sargent 103 

,  sec  83.     Merriam  V.Calhoun 570 

Pleading,  sec  129.     CoUingwood  v.  Merchants  Bank 120 

Replevin,  sees.  190, 191, 191  a.    Laughfin  v.  Katanaugh 42 

,  damages,  sec  193.    Sullivan  v.  Smt'th..:. 477 

Security,  sec  1072.    Desmond  v.  State 439 

Service  by  publication,  sees.  77,  78.    Fonts  v.  Mann 177 

,  sec.  77.     Orebe  V.  Jones 315 

,  sec.  79.     Davis  V.  Huston 31 

Service  of  summons,  etc.,  sec.  1094.     McMillan  v.  Botve 523 

Set-off,  sec.  104.     Simpson  v,  Jennings 673 

Sheriff's  deed,  sees.  499,  500.    Beynolds  v.  Cobb 381 

Summons,  sec  911.     White  v.  German  Ins.  Co 661 

Trial,  sec  280.     DohU  v.  Omaha  Foundry 437 

,8ec.  283.     Vifquain  V.  Finch 507 

Trial  of  right  of  property,  sec.  486.     Schell  v.  Husentine 12 
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Yacatiog  judgment,  sec.  603.     Douglas  Couniif  v,  Connell 619 

Verdict,  sec.  293.     Doom  v.  Walker 338.  348 

CHIMIN AL  CODE, 

Costody  of  prisoners,  sec.  138.    Martin  v,  Sedey 137 

Jurors,  sec.  468.     Murphy  v.  State 384 

Magistrate,  sec.  248.    Binfield  v.  State ^  486 

Separating  witnesses,  sec  301.    BinJUld  v.  State ^486  | 

Unlawful  assembly,  sec.  26.    Meem  r.  State 560  | 

Stoppage  in  Transitu. 

1.  Right  continues  until  delivery  complete ;  not  impaired  by 
garnishment  of  carrier.    C.  B.  dt  Q,  B,  B.  v.  Fainter  S  Sons  394 

Summons. 

1.  Service  by  publication;  sufficiency  of  affidavit  where 
infants  are  defendants;  publication  in  newspaper  when 
deemed  complete.    Davis  v.  Hust<m 28 

2.  Affidavit  for  service  by  publication  when  sufficient ;  omis- 
sions of  name  of  county  or  principal  meridian  not  fiital; 
four  weekly  publications  sufficient,  five  equally  valid. 
Foutsv.  Mann 172 

3.  Affidavit  need  not  refer  to  section  77  of  code  if  otherwise 
spfficient;  affidavit  need  not  state  a  cause  of  action.  Ordte 
V.  Jones 312 

4.  Description  of  attached  property  in  notice  of  publication 
of  summons.     Id 312 

5.  Affidavit  for  service,  ^eZ</,  Insufficient.  Holmes  v.  Holmes.  615 

6.  Service  in  justice  court.     Whiie  ^.  German  Ins.  Co 660 

Taxes. 

1.  True  principle  of  taxation  stated.    Clother  v.  Maker 6 

2.  Payment  of  taxes  or  redemption  money  on  lands  the 
entry  of  which  has  been  suspended  by  the  land  depart- 
ment of  the  general  government  on  account  of  the  fiiilure 
of  the  local  land  officers  to  account  for  the  entrance  money 
to  the  United  States  accounting  officers,  cannot  be  recov- 
ered back  from  the  county  pending  such  suspension. 
Whether  it  can  after  such  entry  is  finally  canceled,  if  that 
may  be,  queere,    Foster  v.  Pierce  Co 48 

3.  Payment  voluntary  cannot  be  recovered  back.    Id 48 

Bates  V.  York  County 284 

4.  Possession  under  tax  deed  for  more  than  three  years,  be- 
fore repeal  of  the  act  of  1869,  necessary.   Taylor  v,  Courtnay  190 

5.  Redemption  by  owner  paying  part  of  taxes  to  tax  pur- 
chaser; subsequent  purchaser  chargeable  with  notice.    Id.  190 

6.  Railroad  property;  depot  and  depot  grounds  not  taxable 
separate,  but  only  as  added  value  to  mileage  of  track.  B. 
<£•  M.  B.  B.  Co.  V.  Lancaster  Co ^  135 


INDEX.  727 

7.  Prodaction  of  certificate  of  purchaser  a  condition  prece- 
dent to  issnance  of  tax  deed;  tax  deed  to  correct  errors  in 
former  deeds  not  good.     Meed  v.  Merriam 323 

8.  Tax  deed  mnsv  be  attested  with  seal  of  treasurer.    Id,,.  323 
Scroll  insufficient.     Hendrix  v,  Bogga 470 

9.  Sale  invalid,  purchaser  may  enforce  lien  for  taxes  with 
interest.    Id, 323 

10.  Liability  of  county  for  void  tax  sale.  Merriam  v,  Otoe 
Qmniy 408 

11.  Failure  of  title ;  when  statute  commences  to  run  against 
jAirchaser.    Id 408 

12.  Duty  of  tax  purchaser.    Id 413 

13.  Publishing  redemption  notice;  fees.   Swan  v,  Huee  dt  Son  467 

14.  Notice  of  redemption  must  be  given  before  expiration 

of  time  to  redeem.    Hendrix  v.  Bogga 469 

15.  Under  the  revenue  law  of  1869  a  tax  deed  that  fitils  to 
recite  the  place  where  the  land  was  sold  is  invalid.  Ihomp- 
son  V,  Merriam 498 

16.  The  production  of  the  tax  certificate  is  a  condition  pre- 
cedent to  the  right  of  the  county  treasurer  to  execute  a  tax 
deed,  and  he  has  no  authority  to  issue  a  second  deed  upon 

a  canceled  certificate  in  the  county  clerk's  office.     Id 498 

17.  Where  taxes  levied  upon  lands  in  1879  are  delinquent, 
notice  of  sale  for  taxes  due  thereon  must  be  published  in  a 
newspaper.     Zahradineek  v,  Selby 579 

16.  Such  notice  may  be  in  a  supplement  if  the  circulation 
of  the  same  is  as  extensive  as  that  of  the  paper  itself.   Id,  579 

19.  Notice  of  the  time  when  the  redemption  of  lands  sold 
at  tax  sale  will  expire  must  be  given  at  least  three  months 
prior  to  the  expiration  of  two  years  from  the  date  of  sale 

to  entitle  the  party  to  a  tax  deed.    Id 579 

20.  Tax  lien  if  owned  by  mortgagee  must  be  foreclosed  with 
mortgage.     Young  v.  Brand 601 

21.  On  property  in  city.  South  Platte  Land  Co,  v,  Buffalo 
County 605 

Tender. 

1.    Of  judgment.     Ossenkop  v.  Akewn 624 

Threshing  Machine. 

1 .     Includes  horse  power.    Osborne  v,  McAllister 428 

Torts.    See  Tbespass. 

1.  General  rule  of  damages.    Long  &  Smith  v.  Clapp 417 

2.  Levy  on  property  by  one  not  an  officer.  McMillan  v, 
Rovoe 520 

Towns. 

1  Incorporation  under  Rev., Stat.  1866;  taxes.  South  Plaite 
Land  Co,  v.  Buffalo  County 605 
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Trespass. 

1.  Levy  on  property  by  one  not  an  officer;  plaintiff  in  exe- 
cution not  liable  nnless  he  authorized  leyy.  McMillan  v. 
Rfnoe 521 

2.  Plaintiff  in  attachment  and  officer  levying  on  property 

of  third  person,  KM,  Liable.     Taglor  v.  Byan 573 

Trial. 

1.  Statements  of  attorney  in  argument  to  jnry,  HeUL,  Error. 
Cleveland  Paper  Co.  v.  Banks^ 20 

2.  InstractionB  cannot  be  considered  under  general  assign- 
ment, in  motion  for  new  trial,  of  "  errors  of  law  occur- 
ring at  the  trial."    Id 21 

H,  dt  G.  L  B.  B.V.  IngaUa. 123 

3.  New  trial  will  in  no  case  be  granted  in  an  action  at  law 
while  a  verdict  of  a  Jury  in  such  action  remains  in  force. 
Laughlin  v.  Kava$uiugh 39 

4.  Immaterial  and  irrelevant  testimony  admitted  over  de- 
fendant's objection,  and  which  may  have  a  tendency  to  mis- 
lead the  juiy,  is  good  ground  for  a  new  trial.  Harrison  v. 
Baker -    43 

5.  Although  a  verdict  supported  by  proof  will  not  be  dis- 
turbed because  of  an  erroneous  instruction  on  an  abstract 
proposition  of  law  on  a  point  not  in  the  case,  yet  where  the 
evidence  is  conflicting  and  evenly  balanced,  and  there  ia 
testimony  on  the  other  side  entitled  to  equal  consideration, 
the  verdict  will  be  set  aside  and  a  new  trial  granted,  ifer- 
edith  V.  Kennard,  1  Neb.,  312,  cited  and  distinguished.    Id,    43 

6.  Admission  of  testimony  without  objection.  Palmer  v. 
WUeherly 96 

7.  Right  to  jury  trial  in  action  to  remove  cloud  from  title 

to  land.    Boggencampv,  Converse «  105 

8.  Duty  of  court  to  instruct  jury.  Sandwich  Mfg,  Co,  v, 
Shiley 109 

9.  Grounds  for  new  trial  do  not  embrace  plea  in  abatement. 
Bohanan  v.  The  State 212 

10.  New  trial  not  granted  on  newly  discovered  evidence 
merely  cumulative.     HaUiday  v.  Brings. 218 

11.  Granting  of  new  trial  not  interfered  with  unices  it  is 
clearly  shown  that  some  legal  right  of  the  party  objecting 
has  been  disregarded.    M.  P,  B.  B.  Co.  v.  Hays 223 

12.  Where  motion  for  a  new  trial  is  made  for  reasons  which 
would  not  otherwise  be  apparent  from  the  record,  they 
should  be  incorporated  in  a  bill  of  exceptions.     Id „  223 

13.  The  loan  of  horse  and  buggy  to  jurors  by  an  attorney 
of  one  of  the  parties,  Held,  Mij^nduct  sufficient  to  grant  a 
new  trial.     Ensign  v.  Harney 330 
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14.  Verdict  zander  aection  293,  code.    Doomv,  Walker. 339 

15.  Causes  of  challenge  to  juror.    Ensign  v.  Harney 331 

15.  Trivial  and  irrelevant  proposition  should  not  be  sub- 
mitted to  jury.    Doim  V.  Walker 348 

16.  Where  verdict  is  against  two  persons  jointly  sued  or  in- 
dicted, and  both  join  in  motion  for  new  trial,  if  it  cannot 
be  allowed  as  to  both  it  will  be  overruled  as  to  both.  Long 

A  Smith  V.  Clapp 417 

17.  Foreclosure  of  mechanic's  lien;  defendant  not  entitled 

to  jury  trial.    DoMe  v.  Omaha  Foundry 436 

18.  Party  holding  affirmative  of  issue  entitled  to  open  and 
close  argument  to  jury.     Vifquain  v.  Finch 507 

19.  Motion  filed  in  three  days;  mere  neglect  not  same  as 

'^  unavoidably  prevented. ' '    Boggencamp  o.  Dobbs 620 

Trial  of  Bight  of  Property. 

1.  When  an  order  of  attachment  is  issued  by  a  county  judge, 
in  a  case  in  which  the  couuty  court  has  jurisdiction  con- 
currently with  the  district  court,  and  chattels,  seized  upon 
such  attachment,  are  claimed  by  a  person  other  than  the 
defendant  in  such  attachment  suit,  proceedings  for  the  trial 
of  the  right  of  such  property  should  be  commenced  and 
conducted  under  the  provisions  of  sections  486  and  487  of 
the  civil  code.     ScJ^ell  v,  Hueeniine «      9 

Ultra  Vires.    See  Bonds. 

United  States. 

1.  Timber  culture  entry;  U.  8.  cannot  be  joined  in  action 
for  damages  alleged  to  have  been  sustained  by  claimant  by 
location  of  railroad  on  public  road  alongside  such  claim. 
ff,<&G.LR.B.v.Ingall8 131 

2.  License  to  Indian  traders.     Ooutd  A  Kennard  v,  KendaU 

dt  Smith 554 

UnlawfOl  Assembly.    See  Criminal  Law,  17. 
Usury. 

1.  Borrower  not  estopped  to  show  agency  of  lender.  N.  E. 
Mort,  Security  Co.  v.  Addison 336 

2.  Bona  fide  purchaser  for  value  before  maturity  not  afiected. 
Evans  v.  De  Roe 630 

Verdict  or  Finding. 

1.  Against  evidence  should  be  set  aside.     Kuhns  v.  Bankes,  92 

Cleveland  Paper  Co.  v.  Banks 23 

Shapleigh  v.  Duieher 563 

2.  Not  against  evidence,  sustained.  Sandwich  MJg,  Co.  v. 
SUley 109 

3.  Failure  of  court  to  instruct  jury.    Id 109 

4.  Evidence  examined  and  held  to  sustain.  H.  &  Q.  I.  B. 
B.v.  IngaUs. 123 


I 
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730.  INDEX. 

5     Misconduct  of  attoiney.     Ensign  v,  Harney 330 

6.  Special  findings;  fiulnre  to  agree,  though  finding  gener- 
ally, verdict  will  be  set  aside.    Doom  v.  Walker 339 

7.  Not  set  aside  on  ground  of  conflicting  evidence,  unless 
clearly  wrong.  Everett  v.  ffobfemanj  376;  Evans  v.  Ik  Soe, 
630;  nor  on  account  of  mere  difierence  of  opinion  between 
court  and  jury.  HarUejf  r.  Dorr  <&  Co.,  451;  nor  where 
testimony  is  sufScient  to  sustain  it.    Murphy  v.  State 383 

8.  Where  the  purchaser  of  a  reaper,  after  having  used  it  an 
entire  season,  returned  it  and  brought  suit  for  the  purchase 
money,  and  the  jury  having  rendered  a  verdict  against 
him,  Heidi  Not  against  the  weight  of  testimony.  PhiUeo  v. 
Sandwich  Mfu-  Co 625 

Waiver.    Bee  Judicial  Sale,  7. 

Warranty. 

1.  To  make  a  representation  of  the  vendor,  as  to  the  quality 
of  the  thing  sold,  a  warranty,  it  must  Jiave  been  rtXied  on 

by  the  vendee.    Halliday  v,  Briggs ~  218 

2.  Opinion  or  judgment  of  matter  on  which  vendor  has  no 
special  knowledge,  is  not.    Id 218 

3.  Submission  <^  question  to  jury.    Id 216 

4.  Diseased  sheep;  damages;  evidence.  Long  dt  Smith  v. 
Clapp 417 

5.  Machine;  action  on  notes  given  in  payment;  general  rule 

of  damages.    AuUman  d:  Co.  v,  St4nU^ 596 

Wills. 

1.     Probate  and  letters  testamentary  prima  facie  evidence  of 

death  of  testator.    Hendrixv.  Boggs 469 

Witnesses. 

1.  Cross-examination  of,  restricted.  Cool  v.  Roche,  HaU  dt 
Bay 24 

2.  Competency.     M.  P.  B,  B.  Co,  v.  Coon 232 

3.  Opinions.     B,  V.  B.  B.  v,  Linn ^  234 

4.  A  party  who,  on  cross-examination  of  a  witness  asks  him 
an  immaterial  question,  is  concluded  by  his  answer  and 
cannot  call  another  witness  to  impeach  him.    Id 234 

5.  Leading  and  suggestive  questions  nyt  proper.  Swan  v. 
Swan 453 

6.  Criminal  cases;  separating  witnesses;  disoretion  of  court 
Binfleld  «.  SUOe 4v«M 

7.  Mode  of  impeachment  of.     Taylor  v,Byan 573 

8.  Incompetenpy  under  {  320,  code;  provision  of  statute 
may  be  waived;  presumption  that  objection  was  waived. 
BartleU  v.  BariUtt .5JI3 
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